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t»    PCB&UABT   TEBM,   1827,   Iff   TIUB   riPTT-riRST   YEAR   OF   OUR    IVDEPERDElfCX. 


Jackson,  ex  dem.  Merrit,  against  Bowen  and  Neff. 

Ejectment,  for  130  acres  of  land  in  Homer ,  Cortland    xhewferenc© 
county  :  tried  at  the  circuit  in  that  county,  December  19th,  »n  *  «»«>rtgafe 

^  ^  ^  '  lo  the  collater- 

al security,  waa 
to  a  bond  bearing  even  daity  for  j^ToO,  executed  by  the  mortgagor  to  the  mortgageet.  The  bond 
intended,  was  dated  a  few  days  prior  to  the  date  oftlie  morti;age  ;  was  to  the  mortgagees  and  two 
others  ;  and  was  a  bond  of  indemnity,  &c.  against  a  promissory  noic  for  9?^)  executed  by  the  moit* 
gasees  and  the  two  others,  to  the  mortgagor  or  ordeVy  dated  November  18th,  1817 ;  which  the  maken 
were  obliged  aflerwards  to  pay ;  held^  that  the  variance  was  immaterial ;  and  that  the  reference  was 
sufficiently  certain  ;  or  if  not,  tnat  it  mights  made  so  by  parol  evidence,  showing  that  this  was  the 
bond  intended. 

Whether  a  total  misdescription  of  the  bond  would  have  vitiated  the  mortgage  ?     Q^m'e, 

The  note,  intended  by  the  mortgage,  was  on  demand^  payable  to  the  mortga||or  or  bearer^  and 
dated  on  the  17th  of  November,  1617 ;  whereas  the  bond  recited  it  as  a  note  for  $760,  gencnrally, 
payable  to  the  obligor  or  ord^^  and  dated  on  the  18th  of  November,  1817.  Held^  that  the  vamnce 
was  immaterial ;  and  that  the  obligees  might  show  by  parol  what  note  was  intended  by  the  bond. 

H  aeemMf  that  a  fixing  up  of  the  advertisement  of  a  sale,  under  a  [lower  contained  in  the  mortgage, 
OD  the  court  house  door,  for  the  purposes  of  foreclosure  at  law,  is,  prima  fade^  sufficient  within  tn« 
Blatute,  (1  R.  L.  37^  t.  6,)  without  showing  it  to  have  been  continued. 

A  conveyance  by  a  mortgagee,  as  upon  a  statute  foreclosure,  under  the  power  of  sale  in  hia  mort- 
gage.  even  if  the  proceedings  to  foreclose  be  irregular,  yet  carries  all  his  interest  aa  mortgagee,  to  the 
purcaaser,  as  well  in  the  debt  as  in  the  land  mortgaged. 

^ch  a  deed,  at  least,  operates  as  a  good  assignment  of  the  mortgage ;  and  the  purchaaer  may  daim 
as  assignee. 

The  assignee  of  a  m<H^age  in  poaaession.  will  be  protected  against  an  acti<«  of  ejectment  by  the 
mortgagor  and  all  persona  cfwning  in  under  fiim ;  and  this,  though  nis  assignment  waa  obtained  on  an 
asurioos  consideration. 

The  lessees  of  the  usurious  assignee  of  a  mortgage,  in  oossession,  without  notice  of  the  uniry. 
-are  to  be  considered  bona  fide  purchasers ;  and  wul,  as  sucn,  be  protected  againat  the  allegation  or 
usury. 

A  levy  on  sufficient  personal  property  to  satisfy  a  judgment,  though  the  execution  be  returned  on* 
satisfied  Dy  the  direction  of  the  plaintiff,  or  the  aasignee  of  the  judgment,  extinguifhes  the  judgment; 
and  a  sale  of  land  under  a  subaequent  execution  thereon  is  void,  especially  if  the  purchaaer  at  tae  nW 
be  not  a  bona  fid^  purchaaer. 
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1825,  before  Throop,  C.   Judge  ;  when  the  case  made 
out  was  as  follows  : 

The  title  to  the  premises  was  in  Solomon  ^oble,  on  the 
17th  of  November,  1817.  On  the  13th  of  May,  1818,  a 
judgment  was  perfected  and  docketed  against  him,  in  the 
Cortland  C.  P.  for  1^610,  in  favor  of  Dickson  and  Keep, 
on  which  hji.fa.  issued  for  the  $610,  endorsed  for  i$262,64. 
A  deed  was  executed  by  the  sheriff  of  Cortland,  to  the 
lessor  of  the  plaintiff  for  the  premises  in  question,  dated 
April  29th,  1820.  This  recited  the  execution,  as  directing 
the  sheriff  to  collect  $262,6-1,  the  sum  endorsed,  not  the 
sum  in  the  body  of  the  writ ;  and  that  the  premises  had 
been  sold  to  the  lessor  of  the  plaintiff  for  $260.  The 
deed  was  objected  to  as  evidence  by  the  defendant,  on  the 
ground  that  it  misrecited  the  execution  ;  but  the  objection 
was  overruled. 

On  the  8th  of  November,  1817,  Noble  mortgaged  the 
premises  to  Rufus  and  Obadiah  Boies,  and  Asahel  Lyman, 
in  fee,  which,  as  stated  in  the  mortgage,  was  for  securing 
$750,  according  to  the  condition  of  a  bond  bearing  even 
date  therewith,  executed  by  the  mortgagor  to  the  mortga- 
gees.    This  mortgage  contained  the  usual  power  of  sale. 
The  defendants  also  gave  in  evidence  a  bond,  as  the  one 
referred  to  in  the  mortgage,  which  was  dated  November 
18th,  1817  ;  and  was  to  the  mortgagees,  together  with  Da- 
vid Merrick  and  Levi  Boies ;  reciting  that  the  mortgagees 
bad,  on  that  day,  made  their  note  to  the  mortgagor,  Noble, 
or  order,  for  $750 ;  and  conditioned,  that  if  Noble,  his  ex- 
ecutors,  administrators,   assigns,    endorsers  or  endorsees, 
should  not,  at  any  time  thereafter,  call  on  the  obligees  for 
payment ;  and  if  Noble,  the  mortgagor,  should,  within  one 
year,  return  the  note  to  the  obligees,  and  save  them  harm- 
less, then  the  obligation  to  be  void.     The  plaintiff  object- 
ed to  the  receipt  of  the  bond  as  evidence,  for  its  variance 
from  the  mortgage,  as  being  to  the  mortgagees  and  others ; 
and  as  being  a  bond  of  indemnity  ;  whereas  the  mortgage 
was  simply  for  the  payment  of  money.     The  judge  reserved 
the  questions. 
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The  defendants  then  offered  parol  evidence,  that  the 
object  of  the  mortgage  was  to  secure  the  note.  This  was 
objected  to,  but  received.  The  note  was  then  offered  in 
evidence,  which  was  dated  November  17th,  1817,  and 
payable  to  Noble,  or  bearer,  on  demand.  The  plaintiff 
objected,  that  being  so  dated,  and  so  payable,  it  was  not 
the  note  provided  for  in  the  bond ;  but  it  was  received  in 
evidence,  the  judge  reserving  the  question. 

Parol  evidence  was  then  ■  given  by  the  defendants, 
(though  objected  to,)  that  Noble  wanted  money ;  and  the 
object  of  the  makers  was  to  aid  him  by  means  of  their 
note ;  and  that  the  mortgage  was  to  indemnify  them. 

It  also  appeared  that  the  makers  had  paid  the  note  to 
Noble ;  that  the  mortgage  had  been  foreclosed  under  the 
statute,  and  power  of  sale,  Rufus  Boies  bidding  off  the 
premises  at  $950. 

The  plaintiff  objected  that  there  being  a  subsequent 
judgment,  the  mortgage  could  not  be  foreclosed  under  the 
statute. 

The  proof  of  the  advertisement  of  the  sale  was  also  ob- 
jected to,  as  insufficient.  It  was  proved  to  have  been  reg- 
ularly put  up  on  the  court  house  door ;  but  there  was  no 
proof  of  its  continuance  for  6  months. 

The  defendants  then  gave  in  evidence  a  deed,  dated 
June  22d,  1820,  as  upon  foreclosure  of  the  mortgage  un- 
der the  statute,  in  the  usual  form,  from  Obadiah  Boies 
and  Asahel  Lyman,  two  of  the  mortgagees,  to  Rufus 
Boies,  the  other  mortgagee  ;  and  a  quit  claim  deed  of  all 
estate,  right,  title  and  interest  in  the  premises  from  the 
latter  to  Charles  W.  Lynde. 

The  plaintiffs  objected  that  Rufus  Boies  had  never  been 
in  possession ;  that  no  interest  was  shown  in  him ;  and 
that  the  deed  could  not  operate  as  an  assignment  of  the 
mortgage.  The  judge  reserved  the  question,  and  received 
the  deed. 

The  defendants  then  gave  in  evidence  a  lease,  from  Lynde 
to  them,  for  three  years. 

The  defendants  also  proved,  (though  this  was  objected 
to  by  the  plaintiff,)  that  a  Ji.  fa.  had  issued  on  the  judg- 
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ment  under  which  the  lessor  of  the  plaintiff  claimed,  prior 
to  the  one  under  which  he  received  his  conveyance  from 
the  sheriff;  and  that  a  levy  was  made  on  personal  property 
sufficient  to  satisfy  it ;  that  one  fVhitey  who  had  previously 
taken  an  assignment  of  the  judgment,  directed  the  sheriff 
to  return  that  execution  unsatisfied  ;  which  he  did,  except 
as  to  a  part,  paid  by  NoblCy  the  defendant  in  the  execu- 
tion. That  White  then  caused  the  second  execution  to  be 
issued ;  sold  the  land,  and  became  the  purchaser ;  but 
agreed  with  Noble  that  the  sheriff  should  give  the  deed  to 
any  person  who  would  advance  the  money.  Afterwards, 
Noble  paid  the  money ;  and  directed  the  deed  to  be  given  to 
Merrit,  the  lessor  of  the  plaintiff,  which  was  accordingly 
done.  Noble  declared,  that,  in  this  transaction,  he  acted 
as  the  agent  of  Merrit,  who  was  his  uncle.  It  appeared 
that  Noble  applied  to  Merrit  for  money ;  and  informed 
bim  the  land  was  bid  off  by  White,  the  assignee  of  the  judg- 
ment, who  had  directed  the  sheriff  to  convey.  Merrit  let 
Noble  have  $460 ;  and  it  was  agreed  between  them,  that 
the  deed  should  be  given  to  Merrit. 

The  plaintiff  then  offered  to  prove  that  the  quit  claim 
from  Rufus  Boies  to  Lynde,  was  given  on  an  usurious 
consideration,  and  was  therefore  void.  On  objection,  this 
evidence  was  overruled  by  the  judge  ;  who  gave  his  opin- 
ion that  the  plainlifTs  action  was  not  sustained.  He,  there- 
fore, directed  a  nonsuit,  with  liberty  to  the  plaintiff  to  move 
to  set  it  aside,  on  a  case. 


U.  Stephens,  now  moved  to  set  aside  the  nonsuit,  and 
for  a  new  trial.  He  said  the  variance  between  the  execu- 
tion and  sheriff's  deed  was  not  material.  (10  John.  381. 
1  John.  Cas.  288.  2  Caines,  6J.  3  Com,  Dig.  Fait, 
(E.  1.)  18  John.  10,  60,  81.  5  Cowen,  529.)  There 
was  a  fatal  variance  between  the  bond  recited  in  the  mort- 
gage and  the  bond  produced  ;  and  parol  evidence  was  not 
admissible  to  correct  it.  (1  Com.  Rep.  250.  id.  407.) 
The  same  objection  applies  to  the  note. 

•there  being  a  judgment  subsequent  to  the  mortgage. 
the  foreclosure  could  not  be  at  law,  but  only  in  equity. 
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the  judgment  creditors  being  made  parties.     (1  R.  L.  374.     albany, 


14  John.  443.  15  id.  309.  3  John.  Ch.  Rep.  464.)  But 
if  otherwise,  the  continuance  of  notice  on  the  court  house 
door  should  have  been  proved.  (3  John.  Ch.  Rep.  341.) 
The  quit  claim  deed  from  R.  Boies  to  Lynde  was  inadmis- 
sible. (5  John.  Ch.  Rqp.  570,  and  the  authorities  there 
cited.  19  John.  Rep.  325.  4  id.  41.  11  id.  534.  15 
id.  320.    3  id.  363.) 

The  first  execution,  and  the  proceedings  under  it,  could 
not  aflfect  the  rights  of  the  purchaser.  (L  Cowen,  622.  id. 
711.) 

The  evidence  that  jR.  Boies  conveyed  to  Lynde  on  an 
usurious  consideration,  should  have  been  received.  (1  jR. 
L.  64,  s.  1.  3  John.  Cas.  206.  2  Stark.  Rep.  211.  4 
Cowen,  266.  2  Campb.  Rep.  375, 554.  4  id.  1 .  2  Bern. 
fy  Munf.  14.    3  Serg.  fy  Lowb.  109.) 

A  mere  equitaUe  title  cannot  be  set  up  by  the  defend- 
ant in  this  action.  (2  John.  Rep.  221.  3  id.  422.  8  id. 
487.    2  John.  Cas.  321.) 

^V.  Dayton  and  J.  A.  CoUier,  contra.  The  several  va- 
riances objected  by  the  counsel  for  the  plaintiff,  are  im- 
material. (9  John.  82.  5  Cowen,  530.  4  id.  406.  18 
John.l.  8  id.  455.  5  id.  89.  2  id.  230.  7  id.  217.  1 
John.  Cas.  95.)  15  John.  Rep.  458.  At  any  rate,  parol 
evidence  was  admissible,  to  correct  the  variance,  if  there 
was  one.  There  was  a  latent  ambiguity  to  be  explained. 
(2  Phil.  Ev.  89,  and  the  cases  there  cited.  Peak.  Ev.  112, 
13.     10  John.  133.     13  id.  518.) 

Subsequent  incumbrancers  are  not  prejudiced  by  this 
foreclosure.  If  the  judgment  creditors  wish  to  avoid  it,  let 
them  come  in  and  redeem.  This  they  must  do  at  all  events ; 
and  then  take  their  remedy  in  a  court  of  equity.  Showing 
the  advertisement  regularly  affixed  on  the  court  house  door 
is  all  the  statute  requires.  The  affidavit  of  notice  heed 
not  be  tliat  it  was  continued.     (4  Cowen,  266.) 

Noble  was  in  possession ;  and  the  conve}rances  from 
the   mortgagees   passed   his   possession   at  least,      ff  the 
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mortgage  was  regularly  foreclosed,  the  entire  title  passed  ; 
if  not,  the  interest  of  the  mortgagees,  as  such,  with  the 
mortgagor's  possession.  The  defendants  are  in,  at  least, 
as  lessees  of  the  mortgagees,  or  their  assignee.  (10  John. 
480.  1  Woodf.  L.  fy  T.  108.  1  T.  R.  383.  Doug.  283. 
2  John,  87.  4  id.  220.)  The  prior  execution  and  levy, 
satisfied  the  judgment ;  and  the  sale  was  void.  (12  John. 
207.  1  Cowen,  622.  4  Cowen,  418.  2  Bac.  Abr.  720, 
2  Saund.  47,  note  (1.)  4  John.  Ch.  Rep.  255.)  MerrU 
had  notice,  if  this  was  necessary.  Noble  bought  of  fVhUe 
as  his  (ilf.'tf)  agent ;  and  notice  to  him  was  notice  to  Merrit. 
(9  John.  163.     2  id.  248,  259.) 

The  lessor  of  the  plaintiff  cannot  object  to  our]  title  on 
account  of  the  alleged  usury.  If  the  title  is  not  in  us,  for 
that  reason,  still  it  is  out  of  the  plaintiff.  It  remains  in  the 
mortgagees.  But  an  absolute  conveyance  cannot  be  affect- 
ed by  usury.  Beside ;  the  mortgage  being  valid  originally,  it 
is  not  affected  by  the  subsequent  usury  as  between  an 
assignor  and  assignee.  (2  Caines^  Cas.  Err,  66.  84.  10 
John.  185.  9  Mass.  Rep.  45.  2  Con.  Rep.  132,  134. 
4  Cowen,  266.     10  Wheat.  393.) 

Again  ;  the  defendants,  who  claim  as  lessees  under  Lynde, 
had  no  knowledge  of,  and  cannot  be  affected  by  the  objec- 
tion of  usury.     (10  John.  185.) 

Curia,  per  Woooworth,  J.  There  are  several  ques- 
tions arising  in  this  cause,  which  I  think  unnecessary  to 
consider,  inasmuch  as  a  decision  upon  them,  either  way, 
would  not  vary  the  conclusion  at  which  I  have  arrived. 
I  will  first  examine  the  objections  taken  to  the  defence. 
The  mortgage  was  prior  to  the  judgment ;  it  was  to  secure 
$750,  according  to  the  condition  of  a  bond  executed  to 
the  mortgagees.  The  bond  produced  was  executed  to  the 
mortgagees.  The  reference  in  the  mortgage  is  not  of  a 
bond  to  them  solely ;  and  the  addition  of  two  other  names 
is  not,  therefore,  contradictory.  The  mortgage  does  not 
profess  to  set  out  the  bond  particularly.  What  is  stated 
is  matter  of  description  merely,  not  an  aflirmation  of  the 


OP  THE  STATE  OF  NEW-YORK. 


19 


precise  fonn  of  the  bond.  The  material  fact  alleged  is, 
that  there  was  a  bond  to  secure  $750,  to  the  persons  nam- 
ed as  mortgagees.  But  whether  to  them  solely  or  jointly 
with  others  is  not  averred. 

It  is  well  settled  that  even  a  mistake  in  a  recital  to  a 
bond  does  not  vitiate,  for  it  is  no  direct  affirmation  and  is 
not  an  essential  part.  (5  Cowen^  529.  9  John.  90.  8 
John.  457.)  In  what  manner,  and  at  what  time  the  bond 
was  payable,  is  no  where  alleged  ;  that  necessarily  de- 
pended on  the  instrument  referred  to.  The  legal  pre- 
sumption is,  that  this  was  the  bond  intended,  at  least  until 
some  doubt  was  raised.  But  there  is  no  room  for  pre- 
sumption ;  the  fact  is  established  by  parol  testimony, 
which  was  properly  admitted.  The  condition  of  the  bond 
recites  the  giving  of  a  note  for  $750,  payable  to  Noble,  or 
bearer.  Here  the  same  principle,  that  makes  the  bond  ad- 
missible under  the  description  in  the  mortgage,  is  ap- 
plicable. The  note  is  substantially  described  ;  the  sub- 
stitution of  hearer,  for  order,  according  to  the  doctrine  be- 
fore advanced,  is  immaterial.  It  was  a  misdescription 
merely.  There  is  siatisfactory  evidence  that  this  was  the 
note,  against  which  the  makers  were  to  be  secured.  They 
have  taken  it  up,  and  were  entitled  to  the  benefit  of  the 
mortgage,  as  a  valid  security. 

Whether  the  proceedings  on  foreclosure  of  the  mort- 
gage have  been  regular  ;  or  whether  the  right  of  the 
plaintiff  is  thereby  barred,  it  seems  to  me  unnecessary  to 
consider.  I  will,  however,  remark,  that  the  proceedings 
appear  to  have  been  conducted  regularly ;  and  as  to  any 
remaining  right  in  the  judgment  creditor,  after  the  statute 
foreclosure,  it  may  be  observed,  that  question  does  not 
arise  in  this  cause.  If  it  be  conceded  that  no  regular  fore^ 
closure  has  taken  place,  it  appears  to  me  the  defence  at 
law  is  nevertheless  perfect,  on  the  ground  that  the  defend- 
ants are  the  lessees  of  the  assignee  of  the  mortgagees  in 
possession. 

The  deed  from  Obadiah  Boies  and  Asahel  Lyman,  to 
Rufus  Boiee,  was  in  the  usual  form  of  foreclosure,  recit- 
ing the  mortgage  and  sale.    By  this  act,  Riff%M  Boies  ae- 
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quired  all  the  right  and  interest  of  his  co-mortgagees  in 
the  mortgage,  as  well  as  the  land  ;  the  right  to  the  debt,  as 
well  as  the  pledge,  was  transferred.  They  could  not,  after 
this,  assert  any  legal  claim  ;  and  if  not,  allowing  the  pro- 
ceedings to  foreclose  to  have  been  defective  and  idopera- 
iive,  still  Rufus  Boies  necessarily  acquired  all  their  in- 
terest in  the  mortgage.  If  Rufus  Boies  did  not  obtain  an 
absolute  title  to  the  land,  it  operated  as  a  good  assignment 
of  the  mortgage,  and  placed  him  on  the  same  ground  as 
though  he  had  been  sole  mortgagee. 

The  deed  from  Rufus  Boies  to  Lynde,  was  intended  to 
convey  the  title  to  the  land.  If  it  did  not  perform  that 
(^ce,  still  it  is  enough  for  the  defendants  to  show,  that  it 
may  operate  as  an  assignment. 

The  question  of  foreclosure  makes  no  difference  between 
these  parties.  Boies  conveys  ail  his  right,  title  and  in- 
terest. It  is  difficult  to  conceive  what  remaining  interest 
he  had ;  his  lien  on  the  land  by  virtue  of  the  mortgage, 
which  was  an  interest,  passed  to  Lynde ;  and  thereby  he 
acquired  the  right  of  an  assignee.  The  intention  was,  to 
pass  a  greater  interest.  If  that  failed,  it  is  no  objection  to 
the  operation  of  the  instrument  as  an  assignment.  Valeat 
quantum  valere  potest. 

But  it  is  contended,  that  the  evidence  offered  by  the 
plaintiff,  to  prove  that  the  conveyance  made  by  Boies  to 
Lynde  was  for  the  purpose  of  securing  a  usurious  loan, 
made  by  Lynde  to  Noble,  ought  to  have  been  received. 
Bcies  agreed  to  convey,  on  receiving  his  money,  to  any 
person  Noble  should  direct ;  and  in  pursuance  of  this 
agreement.  Noble  procured  Lynde  to  advance  the  money. 
The  answer  is,  that  the  defendants  cannot  be  affected  by 
the  question  of  usury,  between  Noble  and  Lynde ;  it  not 
appearing  that  they  had  any  knowledge  of,  or  in  any  way 
participated  in  it.  (10  John.  185.)  Although  no  regular 
foreclosure  of  the  mortgage  be  proved,  yet  the  assignee  of 
the  mortgagee  being  in  possession,  may  protect  his  pos- 
aesooD  by  it.  (10  John.  480.)  The  defendants  are  les- 
sees of  the  assignee  of  the  mortgagee ;  and  are  entitled  to 
the  protectkm  of  bona  fide  purchasers,  so  that  whether 
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there  be  usury  or  not,  is^  to  them,  immaterial.  If  there 
be  DO  usurj,  they  have  no  occasion  to  put  their  defence  on 
the  ground  of  being  bona  fide  purchasers.  It  is  enough, 
thai  they  are  in  possession  under  the  assignee,  who  is  pro- 
tected against  the  judgment.  If,  however,  by  means  of  the 
foreclosure,  Boies  acquired  a  title,  the  defendants  may 
safely  waive  both  the  preceding  grounds,  and  rest  on  an 
outstanding  title  ia  Boies^  which  defeats  the  action. 

As  to  the  effect  of  the  prior  execution ;  according  to  the 
case.  Ex  parte  Lawrence,  (4  Cowen,  417,)  the  levy  on 
sufficient  personal  property  was  an  extinguishment  of  the 
judgment ;  and  the  judgment  ceased  to  be  a  lien.  But  if 
it  be  admitted  that  a  bona  fide  purchaser,  without  notice, 
would,  notwithstanding,  be  protected,  Merrit  is  not  entitled 
to  that  character.  In  the  first  place,  fVhite  and  Noble  had 
actual  notice.  It  is  not  proved  that  the  money  advanced 
by  Noble  to  fVhUe,  was  the  money  of  Merrit.  It  is  true, 
NtMe  so  declared ;  but  that  is  not  evidence.  That  MerrU, 
sometime  before,  advanced  the  money  to  Noble,  for  the  pur- 
pose of  being  so  applied,  is  no  evidence  against  third  per- 
sons, that  in  truth  the  money  received  was  the  money  of 
Merrit.  He  was  not  the  purchaser  at  the  sherifi^s  sale, 
although  the  deed  proceeded  from  the  sheriff.  It  was  sub- 
stantially a  purchase  from  White  by  Noble,  the  agent  of  the 
lessor  of  the  plaintiff.  The  general  rule  is,  that  notice  to 
the  agent,  is  notice  to  the  principal.  (Amb.  626.  1  Fet. 
62.  2  Mad.  257.)  On  this  ground,  therefore,  no  title 
acquired  under  the  sheriff's  deed. 

The  motion  to  set  amde  tbe  nonsuit  must  be  denied. 

Motion  denied. 


ALBANT, 

Feb.  18S7. 


Vou.  VII. 
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wuiAni  WiLLABD,  who  SQCs  by  her  next  friend,  against  Stone. 

T. 

Stoiie* 

Hie  promise      ASSUMPSIT,  for  breach  of  promise  of  marriage ;  tried  at  the 
J^Lwk^'^oSi  Oneida  circuit,  September  14th,  1825,  before  Williams, C. 

consideration       Judge. 

ponding  prom-  At  the  trial,  the  plaintiff  proved  that  the  defendant  had 
"^e contracts  pfomised  to  marry  her;  that  he  afterwards  went  a  journey 
Bof  rSd^  bat  ^^  ^®  westward ;  and  soon  after  his  return,  broke  off  all 
vmdabie  at  their  iQtimacy  With  her  I  and  on  an  explanation  being  demanded 

election  merely.  ....  . 

In  an  action  by  the  plaintiff's  friend,  in  the  presence  of  both  parties,  he 

bj  a  female  ibr  .      • 

breech  of  prom-  liad  given  none. 

t!ie  **^dcfiSiS£t  The  defendant  offered  to  prove,  that  during  his  absence 
iwwii"w^uta^  on  his  journey,  it  was  a  subject  of  general  rumor  in  the 
tion,  that  aAer  neighborhood,  that  one  Frink  had  supplanted  the  defend- 

promise,  another  . 

bad  supplanted  ant  in  the  plaintiff's  affections  ;  of  which  the  defendant  was 
lions"'  of  ^  xhl  apprized,  on  his  return.  On  objection,  the  judge  excluded 
'Xf he  may  the  evidence. 

SST*  'hV  *h!d  The  defendant  also  offered  to  show,  in  mitigation  of 
^ken  off  all  damages,  that  after  he  had  discontinued  all  intimacy  with 
the  piautifl^  she  the  plaintiff,  shc  had  received  the  visits  of  Frink^  often 
Sdeeent  ^^  an^  Walking  out  with  him  into  the  fields,  with  arms  around  each 
J^wSTIJit^a^  other's  waists ;  and  that  the  plaintiff  had  allowed  him  to 

^Tera^'  ^"8  ^^^  ^'^^  ^^^^  ^"^  ^^  handle  her  bosom  ;  and  that  they 
ketomarrygen*  Iiftd  Continued  thesc  walks  to  late  hours,  and  in  by  places; 
2,  whhmif  uy  b^t  on  objection  by  the  counsel  for  the  plaintiff,  the  judge 
Sr  ^efoidSl  excluded  the  evidence. 

SSSyiJith^u!!^  The  defendant  also  objected,  that  the  plaintiff  could  not 
plaintiff;  and  on  recovcf  UDOu  her  declaration,  without  provinir  a  request  that 

request,  did  not  ^.        j    r       ,      ,  ,  ,  ,  ,  ^  ^ 

•xpiain  why;  the  defendant  would  marry  her.  and  an  offer  to  appoint  a 
■Mfht  betla  to  ^y*  ^"^  the  judge  decided  that  it  should  be  left  to  the 
?*  'r2Jwia*^to  J^^y  ^^  ^^y^  whether  what  passed  between  the  parties  was 

not  equivalent  to  a  request  and  refusal. 
The  defendant  also  objected^  that  the  plaintiff  being  a 

minor,  and  not  able  to  make  a  valid  promise  on  her  part, 

there  was  no  consideration  for  the  defendant's   promise. 

This  objection  was  also  overruled  ;  and  the  jury  found   for 

U>e  plaintiff,  with  ^225,  damages. 
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J.  A.  Spencer,  for  the  defendant,  now  moved  in  arrest  of 
judgment,  and  for  a  new  trid. 

He  founded  his  motion  for  arrest  on  the  infoncy  of  the 
plaintiff; 

And  his  motion  for  a  new  trial  on  the  error  of  the  judge, 
in  excluding  the  evidence  offered  as  above  ;  and  in  not  re- 
quiring the  plaintiff  to  show  an  offer  of  marriage  to  the  de- 
fendant. 

That  testimony  of  the  plaintiff's  improper  conduct  was 
admissible,  he  cited  1  John.  Com,  1 16. 


ALBAmr. 

Feb.  18t7. 


WiOird 

T. 

SCOM. 


Edw.  AUem,  contra. 


Ovriaf  per  Suthkblani),  J.  The  motion  in  arrest  of 
judgment  is  founded  on  the  infancy  of  the  plaintiff.  The 
decision  in  JHim^  v.  Peakey  (5  Cknoen,  475,)  disposes  of 
this  objection.  The  contracts  of  infants  are  not  void  ;  but 
voidable  at  their  election  only.  They  are  binding  on  those 
who  contract  with  them  ;  and  the  precise  point  of  the  ca- 
pacity of  an  infant  to  maintain  an  action  on  a  contract  of 
marriage,  was  much  considered,  and  after  several  argu- 
ments, finally  settled  in  HoU  v.  Ward  Clarencieux,  (2 
iSSfr.  937.)  An  infant  plaintiff  may  maintain  this  action, 
though  infancy  will  be  a  defence  against  it. 

The  evidence  offered  by  the  defendant,  of  rumors  and 
reports  in  the  neighborhood,  that  he  had  been  supplanted 
•n  the  plaintiff's  affections  by  Frink,  during  his  absence 
at  the  westward,  and  that  the  plaintiff's  manners  and  con- 
duct to  Frihk  were  spoken  of  with  disapprobation,  was 
properly  rejected.  If  her  conduct  was  improper  in  relation 
to  that  individual,  the  defendant  should,  and  might  have 
proved  the  fact.  If  it  was  not,  she  ought  not  to  suffer 
from  the  unfounded  calumnies  which  may  have  been  pro- 
pagated  against  her,  the  truth  or  falsehood  of  which  the 
defendant  had  the  power  of  ascertaining. 

The  case  of  Johneon  v.  Caulkiney  (1  John.  Cos.  116,) 
■eenas  to  decide,  that  in  an  action  for  a  breach  of  promise 
of  OMurriage,  the  defendant  may  give  in  evidence,  in  miti- 
gstioo  of  damages,  the  licentious  or  improper  conduct  of 
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the  plaintiff,  not  only  before  bat  subsequent  to  the  break** 
ing  off  of  the  contract.  The  court  there  consider  the  ac^ 
tioD  as  brought,  not  only  to  recover  compensation  for  the 
immediate  injury  sustained  ;  but  also  damages  for  the  lota 
of  reputation ;  which,  as  they  observed,  must  necessarily 
depend^on  the  general  conduct  of  the  party  subsequent,  as 
well  as  previous  to  the  injury  complained  of.  The  chief 
justice,  Lansing,  dissented  in  that  case ;  but  we  are  not 
aware  that  it  has  ever  been  overruled. 

The  evidence  offered  of  the  gross  and  indecent  familiar- 
ities,  between  the  plaintiff  and  Frink,  subsequent  to  the 
defendant's  refusal  to  consummate  his  engagement,  was, 
therefore,  improperly  rejected.  It  should  have  been  re- 
ceived in  mitigation  of  damages ;  and  on  that  ground  a  new 
trial  must  be  granted. 

A  tender  of  marriage,  on  the  part  of  the  plaintiff,  was 
not  necessary ;  and  the  evidence  fully  authorized  the  jury 
in  finding  a  refusal  on  the  part  of  the  defendant.  A  new 
trial  must  be  granted,  with  costs  to  abide  the  event. 


New  trial  granted. 


Frost  against  Clakkson  and  Clarkson* 


Aa  tcTMBMnt 
itock 


JUtgrw 
(otnuMWr 


On  error  from  the  C.  P.  of  the  city  and  county  of  New- 


ofui  incorpo.  Yofk.     The  plaintiff.  Frost,  brought  an  action  against  the 
•t  aflitim  davl  defendants,  the  Clarksans,  in  the  court  below,  for  money 

nndng   money 

apon  it;  harinf  no  intention  to  take  a  transfer ;  but  merely  to  speculate  upon  the  rbe  and  (all  of  stocks 

ia  market,  u  not  void  as  a)>ainst  public  poliey. 

flucfa  a  contract  to  transfer  at  60  day>»  100  shares  of  stock  in  an  incorporated  company,  the  vendor 
owning  them  at  the  time,  and  having  a  right  to  transfer  them,  is  good,  thoujrh  he  sell  out  all  but  40 
riwra,  intermediaU  the  contract  and  time  of  transfer.  The  statute,  (2  R.  JL  187,  $.  18,)  avoids  such 
a  eontract  only  where  the  vendor  does  not  own  the  shares  at  the  time  of  the  contract. 

Hm  Tendee  cannot  recorer,  as  moner  had  and  receired,  his  advance  upon  such  a  contract,  merely 
oft  thcjeround  tliat,  at  the  end  of  the  60  days,  the  vendor  owned  but  40  shares ;  for  the  sale  is  not  of 
any  100  particular  shares ;  bat  any  100  shares  in  the  company;  and  if  the  vendte  is  ready  to  receive  a 
transfer  and  pav,  other  one  hundred  shares  may  be  procured  m  markeL 

Otherwise,  nliere  a  pnrly  to  whom  money  is  advanced  as  the  oomMeratton  for  doing  an  act,  puts  it 
««t  of  his  own  power  to  perform.  In  such  case,  he  is  liable  C#r  money  bad  and  received,  even  without 
notice  or  reqtirsl. 

So  wherft  hft  pfpveuu  ih^  ^ppoeite  party  from  perl 

^li^iM  pA«iiion«  illn»trntrr|  hj  the  cases. 
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bad  aod  reoeived.  Od  the  trial,  he  made  out  the  following 
case,  which  was  found  by  special  verdict :  That  G.  Hayt, 
a  stockbroker,  November  22d,  1824,  made  a  contract  with 
the  defendants,  for  the  purchase  of  100  shares  of  Pacific 
Insurance  stock;  and  the  defendants  signed  a  contract, 
stating  that  they  had,  on  that  day,  sold  Hoyt  100  shares  of 
Pacific  Insurance,  at  103  1-4  per  cent,  and  interest  at  the 
rate  of  6  per  cent,,  deliverable  at  his  option,  in  60  days, 
upon  which  they  acknowledged  to  have  received  $250. 
At  the  same  time,  Hayt  signed  an  instrument,  stating 
that  he  had,  that  day,  purchased  of  the  defendants  100 
shares  of  Pacific  Insurance  at  103  1-4  per  cent.,  to  be 
delivered  at  his  option,  in  60  days,  and  interest  at  the  rate 
of 6 percent.;  upon  which  he  had  paid  $250.  And  he 
thereby  agreed,  that  if  the  stock  should  fall  from  the  pres- 
ent price,  he  would  pay  the  defendants  a  further  sum  there* 
on,  viz.  so  much  as  should  reduce  the  price  thereof  at 
least  4  per  cent,  below  the  then  market  rate  of  the  same. 
The  $250  were  paid  at  the  time ;  and  the  defendants 
owned  100  shares  of  Pacific  Insurance  stock ;  and  had  a 
right  to  transfer.  They  never  did  transfer  it,  however; 
but,  within  the  60  days,  sold  out  to  various  persons,  till  at 
the  end  of  the  60  days,  they  owned  but  40  shares.  After 
the  60  days,  they  offered  personally  to  Hoyt  to  transfer 
100  shares,  and  requested  him  to  pay  the  money  or  the 
difiference.  He  refused.  The  defendants  did  not  tender 
the  stock  or  certificates  for  the  stock.  At  the  end  of  the 
60  days,  the  market  price  of  the  stock  was  95  1-2  to  96 
per  cent.  In  this  transaction,  Hoyt  acted  as  the  agent  of 
the  plaintifi*,  who  furnished  the  money  ;  and  intended  to 
purchase  the  stock  merely  for  the  purpose  of  speculating  oo 
the  rise  and  fell  in  the  market.  He  did  not  intend  to  accept 
a  transfer ;  but  only  to  pay  or  receive  the  difierence  be- 
tween the  price  mentioned  in  the  contract,  and  the  market 
price.  Of  the  plaintiflf's  intentions  the  defendants  knew 
nothing,  however,  till  after  the  60  days  had  expired.  Hoyt 
contracted  am  principal;  and  neither  he  nor  the  plaintiff 
ever  offered  to  pay,  nor  requested  a  transfer ;  and  never 
ofiered  to  accept  of  the  stock  or  shares. 


ALBANT, 
Feb.  18t7. 
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The  court  below  gave  judgment  for  the  defendants. 

J.  S.  JUiicheUy  for  the  plaintiff  in  error,  cited  2  JR.  L. 
187  ;  1  Com.  on  Contr.  43  ;  7  John.  434 ;  1  Cowen^  345 ; 
12  John.  274 ;  7  T.  A.  181 ;  5  John.  85 ;  2  Etp.  Rep. 
5.22 ;  I  id.  7 ;  7  John.  434 ;  2  Bl.  Rep.  1073 ;  5  John. 
175 ;  3  John.  Rep.  186 ;  2  Com.  on  Contr.  3. 

F.  ^.  Jay,  contra,  cited  12  John.  212;  1  Str.  407  ;  1 
Ltf.  Raym.  440 ;  4  £a«f,  607. 

CwriOy  per  Savage,  Ch.  J.  The  plaintiff  contends  he 
is  entitled  to  recover  the  monej  advanced  upon  one  of 
two  grounds :  1.  That  the  contract  itself  is  void  bj  stat* 
ute :  2.  If  not  void,  yet  it  has  been  rescinded  by  the  de- 
fendants. 

1.  The  statute  is  as  follows:  << That  all  contracts  writ- 
ten  or  verbal,  hereafter  to  be  made,  for  the  sale  or  trans- 
fer, and  all  wagers  concerning  the  prices  present  or  future, 
of  any  certificate  or  evidence  of  debt,  due  by,  or  from  the 
United  Siatee,  or  any  separate  state,  or  any  share  or  shares 
of  the  stock  of  any  bank,  or  any  share  or  shares  of  the 
Kloek  of  any  company,  established,  or  to  be  established, 
by  any  law  of  the  United  States,  or  any  individual  state, 
shall  be,  and  all  such  contracts  are  hereby  declared  to  be 
absolutely  void ;  and  both  parties  are  hereby  discharged 
from  the  lien  and  obligation  of  such  contract  or  wager ; 
vnless  the  party  contracting  to  sell  and  transfer  the  same 
shall,  at  the  time  of  making  such  contract,  be  in  the  actual 
possession  of  the  certificate,  or  other  evidence  of  such 
debt  or  debts,  share  or  shares,  or  be  otherwise  entitled, 
in  his  own  right,  or  duly  authorised  or  empowered  by 
some  person  so  entitled,  to  transfer  the  said  certificate, 
evidence,  debt  or  debts,  share  or  shares,  so  to  be  contract- 
ed for.  And  the  party  or  parties  who  may  have  paid  any 
piemium,  difierences,  or  sums  of  money,  in  pursuance  of 
any  contract  hereby  declared  to  be  voM,  shall  and  may 
recover  all  such  sums  of  money,  together  with  damages 
and  costs,  by  action  on  the  case,  in  aasompeit  for  money 
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bad  and  reoeived  to  the  use  of  the  plaintiff,  to  be  brought 
io  aoy  court  of  record.''    (2  R.  L.  187,  s.  18.) 

Under  this  statute,  it  is  contended  by  the  plaintiff,  that 
the  contract  was  not  for  a  bona  fide  transfer  of  the  stock  ; 
but  a  mere  wager  concerning  the  price :  and  he  relies  on 
the  bci  so  found  by  the  jury  as  to  himself;  and  the  finding 
that  the  defendants,  in  fact,  sold  tlie  shares  within  the  60 
days,  and  at  the  expiration  of  that  time  owned  but  40 ;  and 
that  when  the  defendants  called  on  Hoyt,  after  the  60  days 
had  expired,  they  requested  him  to  accept  the  shares,  and 
pay  the  money,  or  to  pay  the  difference. 

As  it  does  not  appear  that  the  defendants  knew  any  thing 
of  the  plaintiff  in  the  contract  when  it  was  made ;  and,  of 
course,  knew  nothing  of  his  intentions  to  speculate  merely ; 
and  as  they  actually  held  the  100  shares  at  the  time  of 
making  the  contract,  there  is  little  or  no  evidence  of  their 
intent  merely  to  speculate  in  the  prices  of  stocks.  The 
contract,  therefore,  was  not  ?oid  within  the  statute  when 
made.  The  defendants  may  have  acted  with  a  bima 
fide  intention  to  transfer  the  shares  within  the  60  days ;  and 
the  fair  presumption  is,  that  such  was  their  intention.  If 
so,  then  the  contract  is  lawful  within  the  words  of  the  act* 
Oo  this  point  the  English  decisions  do  not  aid  us,  as  their 
statute  of  7  Geo.  2d,  c&.  8,  is  not  like  ours.    » 

2.  It  becomes  necessary,  therefore,  to  inquire,  whether 
the  contract  has  been  rescinded.  The  cases  cited  show 
conclusively,  that  where  a  party  receives  money,  upon  hie 
undertaking  to  do  what  he  has  it  not  in  his  power  to  per* 
form ;  or  when  he  puts  it  out  of  the  power  of  the  other  party 
to  perform,  an  action  for  money  had  and  received  lies  to 
recover  back  the  advance. 

In  Hogan  v.  Shee^  (2  E»p.  522,)  the  action  was  to  re> 
cover  £lOO|paid  upon  the  defeqdant's  representation,  that 
he  could  and  would  procure  a  place  for  the  plaintiff's  bro- 
ther. It  was  held  that  an  action  biy  immediately,  as  the  de» 
fendant  could  not  perform  what  he  had  undertaken. 

In  Gike^.  E^ard$,  (7  T.  JR.  181,)  the  defendant, 
having  recjeived  looney  on  a,  contract  in  which  the  per* 
foimance  by  theplaintiff  depended  on  acts  pcevioualy  to  b^ 
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ALBANY,  done  by  tbe  defendant ;  on  his  refusing  and  neglecting  to 
perform  on  his  part,  an  action  was  held  to  He  for  the  ad- 
vance, as  for  money  had  and  received  by  the  defendant  to 
the  plaintiff's  use. 

In  the  case  of  Raymond  v.  Beamardy  (12  John.  274,) 
the  court  permitted  the  plaintiff  to  recover  an  advance 
made  by  him,  on  a  contract  for  whiskey,  on  the  ground 
that  the  defendants  had  put  an  end  to  the  contract,  by 
refusing  to  deliver  the  whiskey  after  the  time  stipulated. 
And  the  court  say  the  defendants,  by  their  own  act,  defeat- 
ed a  performance.  There  being,  then,  no  contract  in  ex- 
istence, the  plaintiff  had  judgment  for  the  money  advanced 
by  him. 

These  cases  are  authority  for  the  plaintiff,  provided  the 
transfer  of  the  shares  held  by  the  defendants  put  it  out  of 
their  power  to  perform. 

But  it  was  no  part  of  the  contract  that  those  identical 
shares  should  be  transferred.  Any  100  shares  were  of 
equal  value ;  and  though  they  might  buy  and  sell  1000 
shares  of  the  same  stock  ;  and  though  they  might  not  have 
held  a  single  share  one  day  after  the  contract  was  made ; 
it  does  not  follow  that  they  could  not  have  fulfilled  their 
contract  at  any  time,  on  demand  ;  for  though  they  had  not 
the  shares,  they  might,  in  a  few  minutes,  procure  them. 
Had  the  plaintiff  offered  to  fulfil  on  his  part,  and  demanded 
a  transfer  from  the  defendants,  which  they  had  refused  to 
make,  then  the  case  of  Raymond  v.  Beamard  would  have 
been  conclusive  in  favor  of  this  action. 

In  the  case  of  Shales  v.  Seignoret,  (1  Ld.  Raym.  440,) 
the  defendant  covenanted  to  transfer,  on  a  certain  day,  on 
giving  three  days'  notice,  £1000  of  bank  stock.  In  an  ac- 
tion on  the  covenant,  the  defendant  pleaded,  that  on  the 
day  prior  to  the  day  appointed  for  making  the  transfer, 
the.  plaintiff  had  no  bank  stock.  On  demurrer,  the  whole 
court  held  the  plea  bad  ;  because,  though  the  plaintiff  had 
no  stock  on  the  day  previous,  yet  he  might  have  perform- 
ed his  contract  within  the  time ;  for  the  covenant  was  not 
to  transfer  any  particular  bank  stock,  which  he  held  at  the 
time  of  the  covenant ;  but  any  £1000  of  bank  stock.     So 
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here,  the  contract  was  not  to  transfer  the  identical  shares 
which  the  defendants  then  held ;  but  100  shares  of  the 
stock  of  that  particular  company. 

In  the  case  last  cited,  the  plaintiff  was  not  permitted  to 
lecoYer,  because  it  did  not  appear  that  he  had  transferred. 
The  covenant  was,  that  he  should  transfer;  and,  upon  such 
transfer,  the  defendant  should  accept  and  pay.  The  trans- 
fer was  to  be  the  previous  act ;  and  the  court  said  no  trans- 
fer, no  money. 

In  the  case  before  us,  the  plaintiff  was  to  make  known 
his  option,  and  pay  the  balance.  There  is  no  ground,  there- 
fore, for  the  allegation  that  the  contract  was  rescinded  by 
the  acts  of  the  defendants.  The  case  of  Porter  v.  Rose 
(12  Johm.  212,)  would  be  an  authority,  if  the  action  was 
brought  upon  the  contract.  It  is  not  pretended,  I  presume, 
that  such  an  action  can  be  sustained,  without  averring  per- 
formance by  the  plaintiff.  But  the  question  now  is,  simply, 
whether  the  fact  of  the  defendant's  owning  but  40  shares  at 
the  expiration  of  the  60  days,  amounts  to  a  rescinding  of 
tiie  coDtiact.  In  my  judgment,  it  does  not.  If  this  is  cor- 
rect, the  judgment  below  must  be  affirmed. 

Judgment  affirmed. 


9& 


ALBANT, 

Feb.  1827. 


Bookman 

V. 

Eanaua. 


Beekxan  against  Bemus. 


Replevin  ;  tried  at  the  Saratoga  circuit,  December  1st,  i-Jf  ^'es^te<r''hi; 
1825,  before  Williams,  C.  Judge.  The  facts  are  sufficient-  ^^J^^;  *^^  |{;j 
Ij  stated  in  the  opinion  of  the  court.  They  were  presented  tpai  of  aques- 
ooacase  made  with  a  view  to  a  motion  for  a  new  trial,  and  defendant's 

— .  ,      .        ^    ,        ,    ^       -  counsel     called 

m  aa  affidavit  of  the  defendant.  a   wimeu  on 

his  part,  who 
was  sworn ;  but 
wjodfo  iatiinated  aa  <^iiion  in  fiiTor  of  the  defendant,  on  thr  questien ;  and  the  counsel  forbore  to 
■ttBine  the  witnese^  or  introduce  any  further  testimony ;  and  this,  though  the  d«fendant  urged  him  to 
{•«  with  his  prooL  The  jury  (bimd  for  the  plaintiff:  Held^  that  this  was  no  ground  for  a  new  trial. 
.  Whero,  in  reolerin,  the  jury  found  for  the  plaintiff,  but  omitted  to  find  cost*  or  damae€My  the  circuit 
J*^ift«r  UMy  w*|Mtrat«c(  allowed  *6  centa  cosu"  to  b<*  added  by  the  clerk;  and  rcterreJ  it  to  the 
yeas  coart,  whether  it  might  be  amended  as  to  the  damages.  That  court  allowed  ^'d  cents 
!™*i||ls*  to  be  added  to  the  vecdict ;  and  held  that  the  amendment  was  rightly  alloived  by  the  circuit 
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S.  G.  Huntingtorhy  for  the  defendant,  moved  for  a  new 
trial. 

That  the  plaintiff  must  shew  property  in  himself  on  the 
plea  of  non  cepit,  he  cited  I  Sch.  &  Lef.  324 ;  20  John. 
469,  70;  7  id.  143,  4;  14  id.  407  ;  1  Ch.  PL  159,  167 ; 
7  T.  iJ.  9;  2  Sdw.  N.  P.  1021 ;  tVoodf.  L.  fy  T.  573 ; 
Bac.  Abr.  Replevin  &  Avowry,  {G.) 

That  a  tenant  in  common  cannot  maintain  the  action 
against  his  co-tenant,  he  cited  2  John.  468 ;  2  Mass.  Rep. 
509 ;  9  id.  427. 

That  the  defendant  had  not  had  a  full  and  fair  trial,  ow- 
ing to  its  interruption  by  the  intimation  from  the  judge,  he 
cited  4  Mass.  Rep.  79. 

That  the  verdict  could  not  be  amended  by  adding  dam- 
ages, he  cited  Bac.  Abr.  Damages,  (F.) 

J.  L.  VidSy  contra,  said  the  verdict  was  in  substance 
for  the  plaintiff,  and  was  sustained  by  the  evidence.  The 
omission  of  the  jury  to  find  damages,  will  be  supplied  by  an 
amendment,  as  they  are  merely  nominal  in  replevin;  or 
where  the  plaintiff  consents  that  they  should  be  nominal. 
He  cited  3  John.  175,  178 ;  Dwid.  Pr.  40 ;  1  John.  471 ; 
6  T.  R.  766 ;  15  John.  479 ;  1  Esp.  Dig.  pt.  2,  225,  6. 
Gould's  ed. ;  14  John.  86. 

Curia,  per  Woodworth,  J.  This  is  an  application  for 
a  new  trial,  in  an  action  of  replevin.  Four  issues  were 
joined  on  as  many  pleas:  1.  Non  cepit ;  2.  Property  in  de- 
fendant; 3.  Property  in  IV.  Mcintosh;  4.  Property  in  the 
defendant  and  plaintiff. 

The  taking  was  sufficiently  made  out.  The  defendant 
declared  the  day  previous  to  the  taking,  that  he  would  come 
the  next  day,  and  take  the  rye.  On  the  day  specified,  he 
accompanied  Mcintosh,  who  was  the  active  agent  in  carry- 
ing it  off.  The  defendant  requested  Andrews,  who  was  in 
possession  of  the  farm,  to  see  the  rye  divided,  which  he 
refused.  Mcintosh  then  began  the  removal.  The  defend- 
ant was  present,  but  gave  no  directions.  It  is  evident  they 
acted  in  concert. 
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From  the  eTidence,  I  think  the  jury  were  authorized  to 
find  property  in  the  plaintiff.  Andrews  was  in  possession 
of  a  farm.  He  entered  in  April,  1824,  under  Mclntoshf 
who  was  the  preceding  occupant.  What  right  McTntaah 
had,  does  not  appear.  I  infer  from  the  case,  that  he  was 
a  person  employed  to  work  the  farm  for  the  plaintiff.  The 
&ct8  stated  by  Andrews  go  strongly  to  show,  that  Mch^ 
tosh  had  no  other  right  than  mere  occupancy  at  the  time. 
Andrews  came  into  possession ;  and  although  he  states 
that  be  agreed  to  pay  Mcintosh  one  half  the  grain  he  raised, 
as  vent ;  be  also  adds»  that  he  considered  himself  as  holding 
of  the  hitter,  until  be  could  make  an  arrangement  with  the 
plaintiff;  and  that  he  afterwards  did  make  the  arrangement, 
mod  leoeived  money  of  the  plaintiff  to  pay  the  taxes.  It 
also  appears  that  the  plaintiff  came  to  the  field  where  the 
bands  were  engaged  in  the  harvest  of  the  rye ;  when  Mc- 
bUash  applied  to  him  for  money  to  pay  the  laborers,  and 
leceWed  five  dollars,  to  be  distributed  among  them.  These 
facts  are  certainly  sufficient,  prima  fade,  to  show  property 
in  the  plaintiff.  That  Mcintosh  may  have  sown  the  rye, 
and  assisted  in  gathering  it,  and  put  it  in  the  barn,  whence 
it  was  taken,  is  perfectly  consistent  with  the  plaintiff's 
claim,  provided  Mcintosh  was  a  mere  steward  or  hired 
man,  to  cultivate  and  improve  the  farm  for  the  plaintiff. 
He  has  not  shown  any  right  or  title  in  himself ;  and  cannot 
be  considered  any  thing  more  than  an  agent.  The  plain- 
tiff, therefore,  was  entitled  to  a  verdict  on  all  the  issues,  as 
the  jury  have  found. 

After  the  plaintiff  rested  his  cause,  the  defendant  called 
a  witness,  who  was  sworn ;  but  before  he  gave  any  evi- 
dence, the  judge  intimated  to  the  counsel  for  the  defend- 
anty  that  it  was  hardly  necessary  in  the  then  state  of  the 
cause,  for  the  defendant  to  give  any  evidence;  and  no 
evidence  was  offered  on  the  part  of  the  defendant.  The 
charge  was,  that  the  evidence  seemed  strongly  to  support 
the  third  plea,  that  the  property  belonged  to  Mcintosh. 
The  jury  thought  otherwise.  In  my  view,  the  evidence 
supports  their  verdict. 


ALBANY, 

Feb.  1S27. 
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Beckman 

V. 

BcmuB. 


The  judge  did  not  exclude  any  testimony.  He  gave  the 
counsel  to  understand  that  his  impressions  were  favorable 
to  the  defendant ;  not  that  the  cause  was  directly  in  their 
favor.  They  offered  no  farther  evidence,  reposing  on  that 
already  given ;  and,  undoubtedly,  satisfied  that,  with  the 
intimation  from  the  court,  they  might  safely  submit  their 
cause.  They  did  submit  the  cause,  under  these  circum- 
stances ;  and  thereby  assented  to  incur  the  risk^  if  any,  of 
not  adducing  farther  evidence. 

An  affidavit  accompanies  the  case,  in  which  the  defend- 
ant swears  that  he  urged  his  counsel  to  examine  other 
witnesses ;  but  they  refused.  This  shews  conclusively,  that 
there  was  no  surprise  ;  and  that  the  course  taken,  was  apoD 
due  deliberation.  The  parties  must,  therefore,  abide  the 
legal  consequences  arising  on  the  case  before  us. 

I  think  there  is  no  sufficient  ground  to  disturb  the  verdict 
It  was  informally  entered,  there  being  no  finding  as  to 
damages  and  cost.  The  judge  permitted  it  to  be  amended, 
by  adding,  *^  six  cents  costs ;''  and  as  to  the  damages,  he 
submitted  the  question  to  this  court,  whether  to  aUow  the 
amendment  or  not. 

The  plaintiff  was  entitled  to  recover  damages  for  the  tak- 
ing only.  (1  Arch.  194.  TiddPa  Forms,  623.)  No 
special  damages  were  claimed  at  the  trial  or  proved  ;  and, 
consequently,  the  verdict  ought  to  have  been  for  nominal 
damages.  As  this  is  matter  of  form,  and  follows  the  finding 
of  course,  the  verdict  may  be  amended  by  adding  **mx 
cents  damages." 


New  trial  denied. 
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The  Catuoa  Bridge  Cohpant  against  Stout.  CmyoftBr.Co. 


8ttwt> 


On  error  from  the  Seneca  C.  P. 

The  Cayuga  Bridge' Company  saed  Stout  in  a  justice's  cr^ig  ^^TSZ 
court  of  Seneca  county,  for  toll  due  them  from  him  for  ^*^^  Jjjj 
crossing  the  Cayuga  lake  on  the  ice,  within  3  miles  of  the  ^  '  °^~h^i* 
bridge.  The  action  was  founded  on  the  2d  section  of  the  ■■  fiaSSe  to  paj 
act  amending  the  statute  incorporating  the  plaintiffs, (a)  ^a^  imSc 
passed  March  1,  1799,  (eess.  21,  ch.  21,  3  H^.  462,  3;)  ^J^ifh: 
providing  that,  after  the  bridge  of  the  plaintiffs  was  com-  JJgJjl  ^^wiOua 
pleted,  no  person  should  cross  the  lake,  within  3  miles  of  ^^  •utuia, 
the  bridge,  without  paying  the  toll  established  by  law  ;  but  ii.  «.  t,^  h^! 
that  any  person  might  pass  and  repass  in  his  own  boat,  go  '&r  u  the 
without  being  subject  to  toll.  The  justice  gave  judgment  tSi"?S^s^ra!rlie 
for  the  defendant.  The  plaintiffs  appealed  to  the  Seneca  eJSS?^)^* 
C*  P.  where  the  cause  was  tried ;  and  the  jury  found  a  <»»«»«■  with 

'*     ^  this  propontioii, 

spedal  verdict ;  that  the  defendant  crossed  the  Cayuga  u  b  not  Uw ; 
lake,  on  the  ice,  in  his  own  one  horse  sleigh,  within  less  than  dSoo  of*  that 
3  miles  of  the  bridge,  without  paying  toll,  though  it  was  de-  *^**AccSIdi2gi^ 
manded  of  him  by  the  agent  of  the  plaintiffs.  JlS2S«^4'th2 

On  this  verdict,  the  court  below  gave  judgment  for  the  »c«f    ^^m  mc 
defendant ;  and  the  plaintiffs  brought  error  to  this  court.       lake    within  s 

miles     of    tha 
bridge^     ha     is 

J.  L.  Richardson  and  J.  Piatt;  for  the  plaintifTs  in  error.  ^',,  ^  ^ 

ooune  is  intaa* 
ded  as  an  ava* 

£r.  F.  StevenSf  contra,  cited  SIprague  v.  BirdsaU,  (2  non  of  the  tia- 
Cawen,  419.) 

CwriOy  per  Sutherland,  J.  I  entertain  some  doubt 
of  the  correctness  of  the  construction  put  upon  the  act  in- 
corporating the  Cayuga  Bridge  Company ,  in  Sprague  v. 
BirdMU,  (2  Cowen^  413.)  The  decision  in  that  case  was 
unquestionably  correct.  The  plaintiff*  did  not  cross  the 
hke  within  3  miles  of  the  bridge,  within  the  meaning  of  the 
act.  He  went  upon  the  ice  about  6  miles  from  the  bridge. 
Although  he  left  the  lake  within  3  miles  of  the  bridge,  he 

<a)  #br  the  Met  qfinearporatum^  vid.  S  Greenlntft  4H  '^99.  tO,  ch,  69. 
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A^i^,  did  not  cross  it  withia  that  distance.  To  constitute  a 
y,^ms^.^  crossing  of  the  lake  within  the  meaning  ^of  the  act,  the 
Qmpt§kBt.  Co.  place  of  entering  upon,  as  well  as  leaving  the  lake,  on  ice, 
Stovt.  must  be  within  3  miles  of  the  bridge ;  unless  it  appears 
that  it  was  entered  upon,  or  left  at  a  greater  distance  for 
the  manifest  purpose  of  evading  the  act.  But  it  seems  to 
me,  that  the  chief  justice,  in  that  case,  extended  the  proviso 
beyond  the  natuitd  construction,  and  the  probable  inten- 
tion of  the  legislature.  It  is  admitted,  that  the  enacting 
clause  prohibits  all  crossing,  as  well  on  the  ice  as  with 
boats,  within  3  miles.  The  last  member  of  this  section, 
however,  qualifies  the  general  prohibition,  by  making  it 
^  lawful  for  any  person  or  persons  to  pass  or  repass  with 
lus  or  their  own  boat."  The  equity  and  reason  of  the 
qualification  was  supposed  to  extend  to  a  case  like  the 
present.  But  there  are  many  obvious  and  forcible  consi- 
derations applicable  to  the  one,  whieh  do  not  ap[dy  to  the 
other.  The  privilege  of  crossing  in  their  own  boats,  might 
be  a  great  accommodation  to  the  inhabitants  within  the  im- 
mediate vicinity  of  the  bridge ;  and  being  applicable  to 
them  only,  would  not  severely  afiect  the  revenue  of  the 
company.  But  the  privilege  of  crossing  on  the  ice,  if  it 
^  exists  at  all,  exists  in  relation  to  all  travellers.  It  would 
deprive  the  company,  probably,  of  a  large  proportion  of  the 
toUs.  The  judgment  must  be  reversed;  and  htmiire  de 
novo  awarded  firom  the  Seneea  common  pleas. 

Judgment  reversed. 
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A  LB  ANT. 
Feb.  18t7. 


Van  BusKIBK  agakmt  IrTING.  VaaBodnrk 

Inriiig. 

On  error  from  the  NeuhYark  C.  P. 

Fan  Buskirk  brought  trespass  quare  domum  fregiij  ^JSUSS!^^^ 
aninst  bvmg,  in  the  court  below.     Plea,  the  geoeral  ««•  must  hm 

.  ^  »  ©  pleaded,  in  ifw 

On  the  trial,  the  trespass  proved  was,  that  the  defend-  llSmfi^i^uf^ 
ant  came  to  the  plaintiflfs  house  in  the  city  of  New-  York^  ^f^  f^  ,;J^  jjj 
and  demanded  pay  for  milk :  but  was  told  that  nothing  was  ^^^  ^  deioMi- 

i^  ant  went  to  Um 

due.    He  came  often,  made  a  great  noise  in  the  plaintiflTs  pimintiff?t  hoiM 
abaence  from  home,  and  used  bad  language ;  so  that  the  debt. 
ptaintiflTs  wife  left  the  house,  and  went  to  her  daughter's  be  ^i^  S^ 
in  another  part  of  the  city.  ^SJSX^ 

The  <lefendant  offered  to  pro? e  that  the  plaintiff  owed  »er  m  aibB  < 

raocek  or  IB  "*" 

him  13  shillings  for  milk.  This  was  objected  to  as  inad-  8«tioB  or 
mimble  under  the  general  issue.  The  judge  decided  that  ^^Sit 
the  defendant  might  shew  that  the  plaintiff  was  indebted  y^„^,^^ 
to  him  for  milk.  To  this  opinion  Uie  plaintiff  excepted,  ^sy^^^^ 
Verdict  for  the  plaintiff,  ^5,00.  jj***  jAj^ 

W.  Midocki  for  the  {daintiff  in  error,  cited  1  ChAt.  PL  nght  or 


497;  2  T.  R.  166;  7  Taunt.  156;   1  DutiL  Pr.  457.  ^1^^^'^ 
7  Mkn.  11!  ;  11  John.  139.  ^JSSll^SlL 

der  tbe  g— ittl 

Jm.  Edwards,  contra,  cited  1  Ch.  PI  491 ;  3  John. 
528;  2  Salk.  646;  I  Burr.  11,54;  2  T.  12.4;  5  Jo&n. 
136, 7,  8. 

CuriOj  per  Sataoc,  Ch.  J.  It  is  well  settled,  that  in 
treapasB,  the  plea  of  the  general  issue  questions  the  feet  of 
the  trespass,  and  also  the  title,  whether  freehold  or  possesa- 
ory ;  and,  in  general,  any  matters  which,  prima  faciei 
shew  that  the  right  of  possession  is  not  in  the  plaintiff,  but 
in  tbe  defendant.  Any  matter  of  justification  or  excuse, 
however,  must  be  pleaded.  That  the  defendant  went  to 
demand  a  debt  due  him,  amounts  to  a  licenve  in  law,  and 
must  be  pleaded,  or  notice  should  be  given.  (1  Chitk  PL » 
495.     Cro.  EUz.  876.) 
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AX.BANY,         Here  the  judge  decided  that  evidence  of  the  debt  might 
be  given.    It  was  already  in  evidence  that  the  defendant 


Jmckflon       gaid  he  called  for  what  wa$  due  him.    The  decision,  there- 
ConiM.        fore^  had  the  effect  of  allowing  the  defendant  the  benefit  of 
shewing  a  license  ;  when,  from  the  pleadings^  the  plaintiff 
could  not  be  prepared  to  rebut  such  evidence. 

The  judgment  must  be  reversed ;  and  a  venire  de  novo 
be  awarded  from  the  New-York  common  pleas. 

Judgment  reversed. 


*  Jackson  against  Combs. 

In  ttMpMifer  Trespass  for  mesne  profits ;  tried  at  the  Seneca  circuit, 
coMoqaent  on  March  13th,  1826,  before  Turoop,  C.  Judge. 
aBdja^Mtby  At  the  trial,  it  appeared  tliat  the  plaintiff,  ex  dem.  Pe- 
£fmwa^i«D^  ^^  Smith,  against  John  Stiks,  recovered  judgment  in 
«u  ^  tSt^  ejectment,  by  default.  The  demise  was  laid  March  20th, 
g^gl^rfjfc  1819,  and  the  ouster  on  the  Ist  day  of  May,  1824.  The 
IB  Um  orisiMi  action  was  commenced  in  this  court  at  May  term,  18S4; 
Umi  Imwu  Joe  and  final  judgment  rendered  at  October  term  of  that  year. 
S/jTrimilpii  in  ^^  ^^^  memorandum  of  the  plaintiff's  warrant  of  attorney. 
^TSitho  Actkm  '°  ^^®  record,  Combs  and  one  Garrison  were  stated  to 
fcr  BiMne  dkh  be  tenants ;  and  the  declaration  and  notice  from  the.caBU- 

Dta|  fomidea  on 

a  rw^Tery  by  al  cjector  wcro  directed  to,  and  served  on  them  as  tenants, 

tiM  casuai^jM^  early  in  May,  1824 ;  at  which  time  Garrison  resided  on 

iS,'D(mMiu7to  ^^^  premises  in  question,  working  them  on  shares  as    the 

J*i!ULT"^  **^  tenant  of  Combs.     Combs  was  fully  informed  what    the 

«i^*  premises  in  queation  were.    He  had  occupied  them  per- 

tiM  tenant  to)-  sooally,  Of  by  his  tenants,  frpm  1817.    They  were  worth 

doM^P^l^  $4^  per  annumf    SmUh,  the  lessor  in  the  ejectment,  was 

■ion,  and  the 
pUintiff  in  the 
ejectment  enters. 

Where  the  judgment  in  ejectment  is  agsinst  the  tc4iaAt,  who  comes  In  and  defends,  the  judgment    is 
sufficient  evidence  in  the  action  for  mesne  profiui,  without  anv  writ  of  possession  executed. 

The  fioher,  as  guardian  hy  nature,  has  no  right  to  receive  tne  rents  and  pro6ts  of  his  child's  land. 

A  father,  cannot,  by  ocr  law,  be  guardian  in  socage  to  his  child. 

None  can  be  jguanqan  in  socage,  except  one  to  whom  the  inheritance  cannot  possibly  deeeend  ;  bat 
by  oar  staintei  it  may  desceD*  to  the  fatiier. 

Caandisnship  in  socage  is,  strictly,  only  till  the  mlant  arrives  at  the  age  of  14 ;  but  it  eontinuei  afinr 
ihil  agOi  if  00  other  guardian  be  apjrainied. 
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an  infiuit  tin  about  the  1st  of  March,  1824^  when  he  came    i'^^'^* 
of  age.    On  the  9th  of  that  month,  he  sold  the  premises 


to  hiB  uncle,  Peter  Smithy  who  took  possession,  and  to  Jaciuoa 
whom  Garrieon  attorned,  in  August,  1824;  Ckmibs,ihe  Muier. 
defendant,  abandoning  all  claim  to  the  possession.  The 
▼aloe  of  the  premises,  intermediate  the  lessor's  coming  of 
age  and  the  taking  of  possession,  was  $50.  The  father  of 
the  lessor,  as  guardian  by  nature,  had  received  all  the  rents 
and  profits  up  to  March  1st,  1824. 

The  defendant  insisted  on  this  as  a  defence  pro  tanto ; 
and  the  judge  held  that  the  father  had  a  right  to  receive  the 
tents,  in  bis  capacity  of  guardian  by  nature. 

Tbe  defendant  then  moved  for  a  nonsuit,  on  the  ground 
dat,  as  the  judgment  was  by  default,  the  nominal  plaintiff 
Gootd  not  recover  in  this  action,  unless  he  showed  a  writ  of 
pcMsesston  executed. 

This  motion  was  granted  by  the  judge. 

Am  CHhb$y  for  the  plaintiff,  moved  to  set  aside  the  non- 
nit;  and  for  a  new  trial.  He  insisted,  1.  That  taking 
possession,  was  equivalent  to  the  execution  of  a  writ  of  hab» 
jfbe.  p099. ;  and  2.  That  the  father,  as  guardian  by  nature, 
iiad  no  light  to  receive  the  rents  and  profiits  of  land  belong- 
ing to  his  son.  (1  BL  Com.  461.  Co.  Lit.  tit.  Socage, 
mtt.  1S3,  and  note  (9)  by  Butler  ^  Hargravey  compared 
with  thebr  notes  (12)  and  (13,)  immediately  following. 
GarO.  386.    8  Maes.  Rep.  55.) 

J.  Magnardy  contra,  to  show  that  the  father  might  re- 
eebo  die  rents  and  profits,  cited  1  Bl  Com.  453  ;  id.  461. 

That  the  plaintiff  should  have  proved  the  execution  ex- 
•cutad,  he  cited  Eep.  N.  P.  495  ;  II  John.  Rep.  4(il ;  13 
irf.  447 ;  1  Cawen'e  Rep.  168 ;  4  id.  329. 

That,  in  this  case,  the  defendant  might  controvert  the 
pUntiff's  title,  he  cited  3  Str.  960. 

Ckeria,  per  Woodworth,  J.  This  is  an  action  for  mesne 
profits.  Judgment  was  recovered  by  default  in  eject- 
flMiL  The  defendamt  is  precluded  from  setting  up  any 
dafeoco  of  which  he  might  have  availed   Umself  in  the 

Vol.  VU.  6 
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original  action.  Consequently,  he  cannot  be  permitted  tq 
prove  he  was  not  in  possession  when  the  declaration  waf 
■erred.    (3  John.  481.    2  Burr.  668.) 

No  writ  of  hab.fac.  poss.  was  executed ;  but  thedefendT 

ant  abandoned  the  premises  before  judgment ;  and  the  g^mr 

tee  of  the  lessor  entered  and  took  possession.    This  entry 

enured  to  the  benefit  of  the  plaintiff,  and  rendered  the  writ 

unnecessary.     When  a  recovery  is  against  the  person  in 

possession,  it  is  sufficient  to  prove  the  judgment ;  becauaet 

by  entering  into  the  consent  rule,  the  defendant  is  estopped. 

But  when  judgment  is  against  the  casual  ejector,  an  actual 

entry  must  be  proved.    It  is  usual  to  produce  the  writ  of 

possession   executed;   but  this  is  not  indispensable.    ;>In 

Calvart  v.  HorsfaU,  (4  Esp.  Rep.  167,)  lord  Elfen&oroH^ 

held,  that  if  the  plaintiff  has  been  let  into  possession  by  tbQ 

defendant,  it  is  sufficient,     (And  vid.  2  Selwj/n^$  N.  jP» 

784,  and  notes.) 

The  liability  of  the  defendant  for  rents  and  profits,  before 
the  lessor  attained  the  age  of  21,  depends  on  the  question 
whether  the  father  had,  by  law,  a.right  to  receive  tl^etp 
as  guardian  by  nature.    Blackatone  says  he  must  accoufU 
to  his  child  for  the  profits;  which  implies  a  right  to.n^ 
ceive.    (1  Bl.  Com.  488.)  Coke'$  Liitkton  is  refei^:  Ufil 
It  does  not,  however,  support  this  proposition,  aa  9jpp(it)^ 
to  guardian  by  nature ';  but  to  guardian  in  socage,  wi^ij^ 
ceases,  when  the  infant  arrives  at  the  age  of  14,  so  fun  y 
to  entitle  the  infant  to  enter  and  take  the  land,  to  hii|\yy 
But  if  no  other  guardian  succeeds,  this  guardianship  will 
continue.     (5  John.  67.)  The  doctrine  is  critically  ^xainin- 
ed  in  Butler  fy  Har grave's  Notes  to  Co.  LUt.  Lib.  ^,.€|^.5, 
sec.  123,  note  (12.)    They  observe,  it  extends  no  farth^  than 
the  custody  of  the  infant's  person;  a  peculiarity  the;y. 414 
not  sufficiently  advert  to,  in  a  preceding  note,  which  wj^^ 
unguardedly,  expressed  as  if  receiving  the  profits  ofj  ^nd 
might  be  a  part  of  the  office  of  guardian  by  /lature^j^fLi 
this  capacity,  then,  the  father  had  no  authority  to  receive 
rents  from  the  tenant.    By  the  common  law^  gu^ij^Wi  in 
socage  must  be  a  person  to  whom  the  inh^rJLt9[nce  :^fHm^ 
descend.     As  the  father  may  inherit  under  otir  «Mif^i 
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fhis'  guardianship  does  not  devolve  on  him ;  and  no  guar-    albant, 
dial  appears  to  have  been  appointed  in  this  case.    The 
tenant  is,  therefore,  liable,  in  this  action,  to  pay  damages 
daring  the  time  he  occupied.    The  nonsuit  must  be  set 
ande. 

New  trial  granted. 


Miller  against  Watson. 

A  Kicw  trial  was  granted  in  this  ease,  in  October  term,  mmdi^'^A^t, 
1825,  on  grounds  contained  in  the  rei>ort  of  the  case,  (5  f*]^^!^^  ^^ 
Qnpen^  195.)  It  was  afterwards  carried  down  to  trial,  ^  »p<»  »  "p^ 
fmd,  the  phintiff  nonsuited  on  an  offer  to  prove  his  case  as  conad^ratioB, 
thjsre  reported,  with  the  additional  fact,  that  the  plaintiff  ftetioo"afu-** 
gave  up  an  defence  to  an  ejectment  brought  against  him  ""^^  wHm^ 
atj  the  defendant's  (the  warrantor's)  request;  surrendered  J^^J^JJ^J^ 
poaaeflsion,  and  struck  the  balance  as  stated  in  that  case,  nnty ;  •ad  m 

•»Vw   -  ■      .  '  ojecbnaiit 

ffrhipb  9^.  mgaiiMtUM 

Tlie ,  diSerenoe  between  the  two  cases  will  farther  ap- iT^^^J^qoMi 
.jljfar  bj  the  opinion  qf  the  court.  to^,^Ji)iAld"dIII 

A  motiQCf  was  made  in  behalf  of  the  plaintiff  to  set  aside  ^JJ^^jto*. 
tlie  nonsuit,  and  for  a  new  trial :  and  was  argued  by  mmIod  ;  and 

:  •       :  ^  °  "'  the  wurraator 

■truck  a  balaiiM 

C.  p.  Kirkland,  for  the  plaintiff;  ^^entum 

mooe?  due  for 
.,/...  the    broach   of 

.<?.  C.  Bron$On.  contra,  and  the  warraaty; 

'   I  •  I     ■  .    '  and  promMod  to 

J.  l:  Richardson,  in  reply.  2^by^"3!:S 

ranteo,  Ibr  tka 

FW  the  phintiff,  was  cited  6  Cotoen,  195,  S.  C. ;  1  Chit.  )!S!!^^ 
'H.»B;^d85  Cro.  Car.  843;  1  Vin.  Abr.  272;  I  Paw. 
mC&iOti  880,  342,  3,  4;  I  Cam.  an  Contr.  18,  16;  1 
SMtf.21l,fiote(2.) 

'  *  fW  the^defendant,  was  cited  15  Jahn.  234 ;  1  Chit.  PI 
M;9B^/oJkn.  1,895. 

•  "Ctar*!;  )wr  SirrHXRLAiiD,  J.    The  evidence  offered  by 
Mm  t'WMHr  wail  essentially  difierent  from  any  thing  that 
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Miller 

V. 

Watson. 


appeared  upon  the  former  trial ;  and  I  think  ouf^X  to  hsfi 
been  received.    In  that  case,  (5  Cawenj  1 95,)  there  wm 
nothing  to  support  the  promise  of  the  defendant,  tmt  Up 
admission  that  his  title  to  the  lot  had  fdled«    There  wee 
no  evidence  that,  in  consequence  of  that  promise  and  ad- 
mission, the  plaintiff  had  surrendered  the  possession  of  the 
lot ;  or  had  been  damnified  in  any  other  way.    For  aught 
that  appeared,  he  might,  at  the  time  of  the  trial,  have  been 
in  the  peaceable  and  undisturbed  enjoyment  of  the  land  con- 
veyed ;  and  the  opinion  of  the  court,  so  far  as  it  related  to  the 
consideration  of  the  promise,  is  put  expressly  on  that  ground. 
We  there  say,  *'  the  defendant  may  have  been  mistaken  in 
the  opinion,  that  his  title  had  failed ;  the  ejectment  suit  nM^y 
have  been  discontinued ;  and  the  plaintiff  may  have  re- 
tained the  quiet  and  undisturbed  possession  of  the  piettd- 
ses  to  the  present  hour.    We  do  not  think  a  jury  wonld 
be  authorized  in  finding  the  fact  of  eviction  upon  this  te** 
timony.      If  there  was  no  eviction,  the  promise  of  this 
defendant  was  without  consideration."    We  did  not  .meiH 
to  be  understood  as  saying,  that  nothing  but  an  sictaal.tedk- 
nical  eviction,  would  support  a  promise  to  refund  the  con- 
sideration  money.    There  being  no  evidence  whatever,  thil 
the  possession  of  the  premises  had  been  given  dp,  upon  tfie 
faith  of  the  defendant's  promise  to  repay  the  price  with  iii- 
terest,  and  an  ejectment    having   been  oommenoed, 
were  left  to  infer  that  he  had  been  turned  out  of 
sion,  by  recovery  and  execution.     We  held  that  the  evi- 
dence would  not  authorise  such  a  oonclunon ;  and  that, 
consequently,  there  appeared  to  be  no  consideration  for  the 
defendant's  promise.     But,  in  the  present  case,  the  {rfun- 
liff  offered  to  prove  that  the  defendant  requested  him  not 
to  defend  the  ejectment  suit,  brought  by  Dexter  ibr  the 
recovery  of  the  lot,  and  admitted  that  DexUr^a  |i^  miwt 
prevail.    That  upon  the  advice  and  at  tberequeat  of  Ih^de- 
fendant)  he  gave  np  the  possession  to  Dexter,  without 
trial ;  who  immediately  entered,  and  still  remains  in  pes- 
session;   and  that  neither  the  plaintiff,  nor  any  perKMi 
daiming  under  him,  has  ever  since  been  in  the  pnssfpiinn  of, 
or  claimed  title  to  any  pnrt  of  ,jthe  premiaes:  that  in 


OF  THE  STATE  OF  NEW-YO&tC. .  ^ 

adentioQ  of  nichiiinender,  without  a  iritli  the  de^Bwdauit    ^j^^S 
proouBed  to  reftiiid  the  onginal  coDsidemtioD  roodey  wkh 
iDterest.    The  object  of  the  defendant  seems  to  have  beea 


to  avoid  the  expense  of  a  trial,  in  which  he  knew  the  title 
of  Dexter  would  be  established,  and  the  costs  of  which 
be  would  be  compelled  to  refund  to  the  plaintiff.    (3  Cainee^ 
111.     4  John.  1.)     That  the  facts  offered  to  be  proved 
afforded  a  sufficient  consideration  for  the  defendant's  pro- 
mise, there  can  be  no  question.     It  is  not  for  the  defendant 
to  deny,  that,  by  the  voluntary  surrender  of  tlie  possession 
to  Deader  J  he  has  been  saved  the  expense  of  the  ejectment 
suit.     There  was,  then,  a  new  consideration,  beneficial  to,  .     .    ., 
bim.     And  if,  by  such  voluntary  surrender,  the  plaintiff    ' 
has  lost  his  remedy  upon  his  covenant,  he  has  sustained-. 
an  iDJuryi  which,  in  judgment  of  law,  is  a  valid  considera-.' 
tioo. 

The  defendant's  covenant  was    to   pay  upon  eviction* 
His  promise,  upon  which  this,  .action  is  broughti^  was .  lo- 
pay  upon  a  voluntary  surrender  of  the  possession,  i^ithoqt 
eviction.    It  is,  therefore,  a  new  contract,  upon  a  new>  aofd,    • 
as  I  have  already  shown,  a  sufficient  consideration  ;  and  will 
sustain  an  action  of  assumpsit,     (1  East,  630,  per  Lord 
JCntyon  and  Ashwei,  Js.  3  T.  R.  592,  note  (&.).    I  CW. 
PL  96.)    This  contract  having  been  executed,  the  statulfs  -  * 
of  frauds  has  no  application  to  the  case.    Wh^^  ^Vf^.^A 
fieio  consideration,  there  has  been  a  neto  contract  to  pay  a 
debt,  or  perform  aformer  contract  under  seal,  assumpsit  may, 
m  many  cases,  be  supported-     {Cro.  Jac.  343.     Cro.  Elig.  ' 

67.     12illod.  511.     1   Vin.  Abr.  372.    Bac.  Abr.  Am- 
mmnpeU^  (A.)    Lord  Man^fiddy'm  a  case  in  Ccwper^  138,  ^ 

held  that  assumpsit  would  not.  lie  upoo  a  pron^ise  ^y  ^  l  > 
a  defendant  in  a  judgment  to  pay  the  judgment,  in  considf  rf- 
tioD  that  the  plaintiff  would  stay  the  execution.  But  it  is 
not  necessary  in  this  case  to  examine  the  extent  and  the 
qualifications  ef  the  doctrine.  It  is.  sufficient  here  that  ^ 
origiDal  contract  between  the  parties  was  varied  and  modi-  . 
fiad,  by  a  new  contract,  upon  a  good  consideration. 

As  the  case  appeared  before  us  on  the  former  oecasiotfy 
it  was  merely  a  promise  to  perform  the  original  covenant 
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AtJiAirr,    Without  any  new  coiurideration.    The  evidence  oflfered '  bjr 
.  ^^^.^f^    the  pbintiff,  on  the  lost  trial,  was  prima  facie  aaflicient  lo 
owmb     entitle  him  to  recover.    He  was,  therefore,  improperly  non* 
MTi^.     suited  ;  and  a  new  trial  must  be  granted. 

Motion  granted. 


i^i-^ 


Gleason  and  Gleuon  agaimt  M'Vickak. 

pfe  jf  •  CoTKNANT ;  tried  at  the  Saratoga  circuiti  December  Sd, 
1825|  before  Wiluams,  C.  Judge. 
^mmimfkmi  The  action  was  upon  a  covenant,  contuned  in  a  deed  of 
MnliTi .^  "^  ctMfiTft vftiMift  from  the  defendant  to  the  plaintiflb,  that  .tkf 
MM  iTtiMMSl  premises  contained  at  least  80  acres.  The  declaraticui  set 
M^wMtur.k forth  the  covenant;  and  averred  that  the  farm  conveyed 
•dMMirpioMfttfuI  not  contain  more  than  50  acres.  The  plea  was, 
kiJia^ toW^that  it  did  contain  more  than  50  acres,  that  is  to  say,  dO 
{jg^T^'^^/^gcrefi  and  concluded  with  a  verification.  Replication,  that 
"■■■>"■>     ^  the  farm  did  not  contain  80  acres,  nor  more  than  50. 

with  tlM  pCIMM*  .    '      • 

iiigMu«r,  km  On  the  trial,  the  plaintiff  proved  that  the  farm  contained 
trvffwMkU.  67  8-4  acres ;  and  the  defendant  claimed  a  verdict,  contend- 
sSetrti2iJL  ^^  ^^  .^^  1^^^®  ^"^^  simply  whether  the  form  contained 
*JJ^^jJj*j^  mora  than  50  acres.  The  judge  decided  that  the  plaintiffs 
cMmrteb*!^  were  entitled  to  recover  on  the  issue,  which  was  upon  the 
rwtMdpo«ti?9  80  acres ;  and  the  plaintiff  had  a  verdict  for  the  value  of  the 
^mmm  raiM  hind  less  than  the  80  acres,  at  the  contract  price,  with  ini- 
SSlT^Sltewrt.  being  ^482,45. 

?«fr*jr  *^     Now,  on  the  motion  for  a  new  trial,  several  points  were 
cV^  _     *  raised ;  bat  the  only  question  deemed  necessary  to  notice, 
that  is  the  one  which  relates  to  the  pleadings. 


Nd^  kTS     •'•  ^  Vide,  for  the  defendant.    The  issue  was,  whis- 
■jj^jpjljjjj  ther  there  were  more  than  50  acres.    The  80  acres  in  the 


•d  IkM  k  eoatiiasd  HMra  tlMB  fOL  tt«rf  a  lo  «%,  80  lerM ;  WHi  Um  platntafs  ^^^ 

till  WacTM.  Mr  aora  thM  M ;  Mi;  ibat  the  aTermmt  of  80  acrM  in  th«  plea  baing  matarial,  Uwufh 

wtdm  k  wiimni,  tkw  i— a  waa  apoa  that,  aad  a 
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pie*  hud  under  the  viddieet,  moat  be  rejected.    He  cited    'iUAMT, 
16  AfoM.  Bep'  133 ;  1  ChU.  PL  681. 

&  G.  Huntingtonf  cootnu  The  issue  was  oa  the  80 
•Cfes.  This,  though  laid  under  a  viddiceif  was  material 
aod  traversable.  (1  ChU.  PL  309,  525, 510.  5  East,  269. 
8  Saund.  201,  fiafo(l.)  id.  207,  noU  (2.)  (4.)  id.  906* 
2  East,  452.) 

SoTHEBLAND,  J.  The  questioD  is,  what  was  the  issue 
joined  ?    Was  it  upon  the  50,  or  upon  the  SO  acres  ? 

The  general  rule  in  relation  to  allegations  under  m  vub- 
Kcd,  or  sciftcet,  seems  to  be  this :  if  they  be  impossible, 
or  contrary  or  repugnant  to  the  preceding  matter,  they 
shall  be  rejected  as  surplusage  and  void.  But  where  tbey 
are  used  to  explain  what  goes  before  them,  and  are  con- 
sistent with  the  preceding  matter,  there  they  are  material 
and  traversable.  It  is  the  office  of  a  tridelioet,  says  locd 
Hobarf,  in  Sukdey  v.  Butler,  {Hob.  172,)  to  partioular- 
ise  that  which  before  is  general,  or  distribute  that  which 
is  in  gross,  or  to  explain  that  which  is  doubtful  or  ob- 
scure. 

So  where  a  videlicet  contains   that  which  is  materidl 

aod  necessary  to  be  alleged,  it  is  considered  as  a  direci 

nnd  positive  averment  or  affirmation ;  as  if  the  cooditioii 

'brii  bond  is  to  perform  the  award  of  /.  S.  to  be  delivered 

on  or  before  the  91st  of  May ;  and  the  defendant  pleads 

no  award,  and  the  plaintiff  replies,  that  after  the  making  of 

the  bond,  and  before  the  commencement  of  the  aotiooy  to 

wit,  on  the  91st  of  May,  the  arbitrator  made  his  award, 

here  the  edUcet  is  a  positive  averment  that  the  award 

was  made  within  the  time  limited  by  the  oooditieo ;  mA 

may,  therefore,  be  traversed,  and  issue    taken  upon  it 

(Vid.  Bieeex  v.  Bieeex,  3  Burr.  1730,  and  9  Samdere, 

291   note,{l.)  where  all  the  eaeee  and  learning  upon  thia 

Mgeet  are  coUected.)    Testing  the  uideUc^,  in  thk  case, 

bf^beee  rules,  the  matter  contained  in  it,  is  consistent  with 

what  was  previbosly  averred;  and  it  is  clearly  malanalABd 

traversable.     The  averment  in  the  declaration  tW^^tfiB 
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jjiA^uffti  fiutir  d\A  not  contain  more  thm  50  icres^  \s  geni^ral  and  ill- 
concIunYe.  If  issue  had '  been  taken  Qlpbn  it,  and  found 
for  the  defendant,  it  would  not  have  shown  that  his  cove- 
tiint  had  not  been  broken.  The  issub  Wdiild  hate  been 
inilnaterial.  The  defendant  in  his  plea,  says  that  the'  tktm 
did  contain  more  than  50  acres,  to  wit,  80  acres ;  thus 
particulari^ng  that  which  was  before  general,  and  there- 
by presenting  the  material  point  upon  which  the  action  de- 
pended. The  defendant,  by  concluding  this  plea  with  a 
veriication,  shows  that  he  considered  it  as  containing  new 
and  material  mattei^,  which  the  opposite  party  had  a  rights 
mhd  indeed  was  bound  to  answer.  The  repfication,  theie- 
AtRii  Bi^at  be  considered  as  taking  issue  upon  that  aT^* 
9ient;  and  the  succeeding  words,  **nor  more  than  66 
mereSi^  are  immaterial,  and  may  be  stricken  out,  as  surplua- 

'  The  issue,  then,  was,  whether  the  farm  contained  80 
terte'ot  not;  and  it, was  properly  found,  for  the  plaintiff 
npiM  the  evidence  given  on  the  trial. 


Sayaoi;,  Ch.  J.     The    only  question    of   importance 
is,  whether,  under  the  issue,  the  defendant  was  not  enti- 
Ued  to  a  verdict:    What  is  the  issue  ?    The  plaintiflfs  saj, 
Ihat  the  defendant  warranted  the  farm  to  contain  80  acres; 
and  they  expressly  aver  that  it  did  not  contain  more  than 
(KK  '  The  answer  of  the  defendant  is,  that  it  did  contaiii 
noie  than  50,  that  is  to  say,  80  acres.    The  latter  part» 
tinder -Ihe  nAdtiicet,  was  not  necessary  to  give  a  complete 
•liswei^'to  the  declaration  ;  but  having  made  the  avermeoty 
iblie not  bonnd  to  prove  it?  The  defend^t's  counsel  ooo- 
Imids  he  is  not,  because  the  averment  of  &0  acres  is  laid 
iMfd^Ptt  fMOicd;  unA  he  dies  the  case  of  Paine  y.  FoflC, 
-{M^Mtis^.  BJep.  133,  where  it  is  said,  b^  I'arifr,  chief 
jiwM«S)tb  Be  a  Weir  settl^' rule^  that  what  com^  under 
^^MMM"^  ilb  ayertkieAt.''^  This  assertion  must  1^  -ooo- 
wlered  in  tfelirehiA'  to  the  facts  of  that*  case.    The  met- 
fiertUeMf'laid  with^a'i^.  Was  the  day  when  the  defendaat 
HeofliMd- a*  certain  sthrt'  of  money,  after  t'liia  execution  Qf  a 
bMd)  and  belbre  iuit.    The  day,  t  appcehend, 


OF  THE  STATE  OF  NEW-YORK. 

not  material,  and  the  decision  would  be  in  accordance 
with  the  rule  laid  down  by  Sir  TTilliam  Blackstone :  '<  that 
wbere  the  time  at  which  a  fact  happened,  is  immaterial, 
and  it  might  as  well  have  happened  at  another  day,  there, 
if  alleged  under  a  9cilicety  it  is  absolutely  nugatory  ;  and 
is  therefore  not  traversable  ;  and  if  it  be  repugnant  to  the 
premises,  it  shall  not  vitiate  the  plea ;  but  the  scilicet  it- 
self shall  be  rejected  as  superfluous  and  void.  But  when 
the  precise  time  is  the  vary  point  and  gist  of  the  cause, 
there  the  time  alleged  by  a  scilicet  is  conclusive  and  tra- 
versable." 

That  doctrine  was  adopted  by  this  court  in  VaU  v.  Lew- 
is and  Livingstofiy  (4  John.  457.)  Van  Ness,  justice, 
says,  '*a  scilicet  repugnant  to  the  preceding  matter,  is 
▼Old,  and  may  of  course  be  rejected  as  surplusage ;  but 
where  it  is  not  repugnant  to  the  preceding  matter,  but  will 
agree  with  it,  there  the  scilicet  is  a  direct  affirmation,  and 
shall  be  taken  positively."  The  same  doctrine  is  asserted 
io  19  John.  68. 

In  Knight  v.  Preston,  (2  fVils.  S-^o,)  the  court  say, 
'Mhe  office  of  the  videlicet  is,  to  explain  what  went  be- 
fore ;  and  wliere  it  is  not  repugnant  or  contradictory,  it  is 
material  and  traversable."  And  as  such  an  averment,  com- 
ing after  a  videlicet,  is  traversable,  so  it  must  be  proved, 
when  material,  as  if  averred  without  a  videlicet.  (2  Saund. 
291,  a.) 

The  averment  of  the  defendant,  that  the  farm  contained 
80  acrtSy  is  denied  by  the  replication,  which  again  asserts 
that  it  did  not  contain  more  than  50  acres.  The  pleadings 
on  both  sides  are  inartificially  drawn.  It  is  asserted  by 
the  plaintifis,  that  the  farm  contains  no  more  than  50  acres. 
This  is  denied  by  the  defendant.  He  asserts  it  contains  80 
acres,  which  is  denied  by  the  plaintiffs. 

Justice  seems  to  have  been  done  under  the  pleadings, 
bad  as  they  are  ;  and  I  think  it  is  not  necessary  to  grant  a 
Dew  trial  for  the  purpose  of  a  repleader. 


^i 


ALBANT, 
Feb.  1827. 


GleasoQ 
M'Vickar. 


Voi.  VII. 
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ALBAmr,  WOODWORTH.  J.  coDcurred. 

Feb.  18S7. 


Allen  The  court  being  also  with  the  plaintiifs  on  the  other 

erofoot.      points,  a 

New  trial  was  denied. 


Allen  against  Crofoot. 


On  demurrer  to  the  replication.  The  action  was  slan- 
chargiDff  the  dcr,  for  charging  the  plaintiff  with  perjury.  Plea,  that  the 
M^y,  ^e  de-  words  wcrc  spoken  in  reference  to  the  testimony  of  the 
tihat^e^^words  plaintiff,  on  the  trial  of  a  cause.  After  setting  out  the  par- 
referenoTto  cer^  tics,  the  nature  of  the  cause,  and  the  question  litigated,  it 
uinparteof  the  stated  the  evidence   given,  and    averred   that    the  words 

plaintiff's  teeti-  . 

mcniy  on  a  tri-  were  spokeu  in  reference  to  certain  parts  of  the  testimony, 
immatoriaiXMU  specifying  them,  which  were  not  material  to  the  issue; 
Siur/o^a£rthat  ^^^  ^^^^  ^^  defendant  was  so  understood  by  the  hearers. 
SrttoSV^  the  R©plic«ition>  de  injuria  sua  propria^  &c.  concluding  to  the 
hearers.    Rep-  couutry.      Special    demurrer  and  joinder.      The  special 

licationiaf  tiiftC"  . 

no,  «cc.  On  de-  causcs  are  mentioned  m  the  opinion  of  the  court. 

JBurrer    to    the         •*«     c»*      i.  •  ^      r  ^i       j 

replication,  Aii/d;      H.  Stephena,  m  support  of  the  demurrer. 
HSLtveElTn      i>.  Go^^  contra. 

hJ^tTthrS^nil  C^ria,  per  Woodworth,  J.  The  defendant's  plea  is 
nJumie  on spe-  good  in  substancc,  but  bad  on  special  demurrer ;  because 
but  this  couij  the  allegation  how  the  words  were  understood,  and  in  re- 

not  be  objected  ^  ^  i     .    .1  1  •  ■ 

I    issue  ferencc  to  what  they  were  spoken,  was  proper  evidence 


on     an 


• 1     — _.  ilk 

rspUoiitkm!"    ^  under  the  general  issue.     The  plea  amounts  to  the  general 

Htldt    also,  Iggno 
Uiat  the  replica^  ™"^- 

*«■  j^  good      The  plaintiff,  however,  cannot,  after  replying,  go  back  to 
morrer.  the  plea,  unlcss  it  is  bad  in  substance, 

of  the  acUonin      The  qucstion  is,  then,  on  the  replication.     The  defend- 
fotf^as  induce^  ^^^  assigus  for  causc,  that  it  puts  in  issue  matter  of  record 

Bent ;  and  die 
ii^fwria,  licwas 
not  oUectionablei  thcroibre,  as  putting  in  issut^  matter  of  record  and  matter  of  fact. 

A  plea  contain'"^  matter  of  fact  and  matter  of  record,  may  conclude  to  tlie  country. 

Mh  i^furiOf  Ike.  is  a  good  answer  to  matter  of  excuse  set  up  in  a  plea. 

Tboogh,  on  demurrer,  the  party  committins  the  first  jfault,  shall  have  Judgment  acainst  him,  yet  this 
BOM  be  a  ftidt  in  substance.    Any  fault  of  form  cannot  be  noticed,  within  tae  rul^oeyond  the  tnuaedi- 
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and  matter  of  fact ;  that  it  neither  admits  nor  denies  the 
pendency  of  the  action  in  which  the  plaintiff  was  sworn  as 
m  witness ;  nor  that  he  was  sworn ;  nor  that  the  circuit 
judge  was  authorized  to  swear  him ;  nor  that  the  question 
alleged  in  the  pleas  were  agitated  on  the  trial ;  nor  that  he 
swore  to  the  facts  alleged  in  the  pleas ;  nor  that  what  he 
swore  was  false ;  nor  that  the  defendant  spoke  the  words  in 
relation  to  the  testimony  specified  in  the  plea ;  nor  that  he 
was  so  understood  by  the  hearers. 

The  eases  of  Lytk  v.  Lee  and  RuggleSy  (5  John.  11 2,) 
and  Phunb  v.  WCrea,  (12  John.  491,)  decide  that  the  re- 
plication de  iv^wria  sua,  &c.  is  bad,  when  the  defendant 
insists  on  a  right,  and  is  good  only  when  he  insists  on  mat- 
ter of  excuse. 

It  will  be  obsenred  that  the  defendant  does  not  justify 
tbe  speaking  of  the  words  as  true ;  but  places  his  defence 
on  the  ground,  that  they  were  spoken  in  reference  to  cer^ 
lain  parts  of  tbe  testimony  which  were  not  material  to  the 
iMue.  It  being  admitted,  then,  that  the  words  were  spoken, 
ia  not  tbe  defence  for  speaking,  clearly  matter  of  excuse  ? 
Tbe  flea  seems  to  admit  that  there  was  no  right  to  charge 
tbe  pbuBtiff  with  perjury ;  but  he  did  make  that  charge, 
and  vrisbes  to  be  excused  for  so  doing ;  for  that  the  expres- 
sion related  to  such  parts  of  the  plaintifi*'s  evidence  as  were 
not  material,  and,  consequently,  were  not  a  ground  of  ac- 
tion. With  respect  to  the  objection  that  the  isplication 
attempts  to  traverse  matter  of  fact  and  matter  of  record, 
it  seems  to  me  the  statement  of  the  cause  pending  was  mat- 
tor  of  inducement  merely ;  which  is  no  objection  to  the 
jeplication.  (1  Chit.  581.)  But  independent  of  this,  the 
better  opinion  is,  that  where  a  plea  contains  matter  of  fact 
and  matter  of  record,  it  may  conclude  to  the  country. 
This  doctrine  was  recognized  in  Lytle  v.  Lee,  (5  John. 
1 14,)  as  a  general  proposition  ;  and  is,  I  think,  supported 
Iqf  tbe  cases  there  cited. 

My  tipinion  is,  that  the  plaintiff  is  entitled  to  judgment 
on  the  demurrer ;  with  leave  to  the  defendant  to  withdraw 
it  on  payment  of  costs. 

Judgment  for  tbe  plaintiiT 


ALBANY, 

F«b.  isn. 


Allen* 

▼. 
CrofooL 
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ALBANT, 

Feb.  1827. 


i>e&rboni  Dearborn  agattist  Ckoss  and  Thrasher. 

▼. 

Cross. 

A  bond,  or       ASSUMPSIT  ofi  R  notc  made  by  the  defendants,  payable  to 
marberdiarj'  the  plaintiff;  tried   at    the  Madison  circuit,  March  22d, 

ed    or    relewed    19.2g    before   WiLLlAMS,  C.  JudgC. 

by  a  parol  acree*  '  '  ^ 

ment    bttween      The  cRsc  at  the  trial  was  as  follows :  the  note  was  for 
And  iflpeciai-  374  gallons  of  whiskcy,  dated  November  12th,  1819;  and 
parol a^eemcnt  ^819  onc  of  scvcral  Hotcs  givcn  by  the  defendants  to  the^ 
"  Thu[i!*t'h«re  pl^intiff  undcr  these  circumstances :  On  that  day,  Cross^ 
-Dj  *)ound  him-  one  of  the  defendants,  agreed  to  purchase  of  the  plaintifT 
■ell  land  to'c.  a  distillery  and  dwelling  house,  for    the  consideration  of 
notes  %r  the  1200  gallons  of  whiskey.     He  gave  the  note  in  question 
molwysMnook  (with  Others)  for  the   whiskey,  payable  at  different  peri- 
afi«r^atdL*  **  u  ^® »  ^^^  ^^^  plaintiff  gave  him  a  bond,  in  the  penalty  of  ^ 
«raa,  in  purin-  ^1200,  Conditioned   to    give    him   a  conveyance,   if   he 
mffreement,  iv  should  pay  the  notcs  accordiug  to  their  tenor,  (&c.     Cross 

rendered  to  /).  ^      . 

who  finally  lold  tOOK  pOSSeSSIOU. 

to^Thottjh  Ae      rpjj^  defence  set  up  at  the  trial  was,  that  the  contract 

wnd^I^-^'*yet  ^^^  ^^^  ^'®  ^^^  heoti  rescinded  by  a  verbal  agreement  be- 
A«/<^  that  it  wa«  twccu  the  parties  ;  and  that  the  plaintiff,  pursuant  to  that 

discharged ;  and  ^i-i^  •  ii  « 

that  no  action  agreement,  and  with  Cross  consent,  had  re-entered  upon 
notes  ;the^hoie  &nd   rented  the  house,  and  finally  sold  the  whole  premises 

ed  bv  ihe  new^      fhe  boud,  howevcr,  had  never    been  delivered  up  or 

parol,    executed  i    j        A  • 

•freemenu  cancelled.  On  objection,  the  judge  overruled  this  defence^ 
upon  the  ground  that  the  contract  could  not  be  rescinded 
by  a  parol  agreement  of  this  description  ;  that  it  could  be 
discharged  only  by  a  release,  or  a  surrender  and  cancel- 
ling of  the  contract.  The  defendants  excepted.  The 
plaintiff  had  a  verdict  for  $1 12. 

J.  A.  SpenceTy  for  the  defendant,  now  moved  for  a  new 
trial.  He  cited  1  John.  Dig.  32  to  36,  and  the  cases  there 
referred  to;  14  John.  Rep.  330 ;  3  W.  528 ;  13  id.  859 ; 
1  Ccwen,  250. 

S.  BeardsUj/i  contra. 
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Curia,  per  Sutherland,  J.  I  think  the  judge  erred. 
The  consideration  for  the  notes,  was  the  agreement  on  the 
part  of  the  plaintifT,  to  convey  the  premises  mentioned  in 
the  bond.  The  evidence  given,  and  that  which  was  offered 
to  be  given,  show,  not  merely  an  executory  agreement  to 
rescind  the  contract,  but  an  agreement  executed  and  carried 
into  effect,  by  a  surrender  of  the  possession,  and  a  subse- 
quent sale  of  the  premises. 

The  defendants  offered  to  prove,  that  immediately  upon 
Cross'  entering  into  the  contract,  he  took  possession  of  the 
premises  pursuant  to  an  understanding  of  the  parties  ;  and 
continued  in  possession  until  the  making  of  the  agreement 
to  give  up,  and  rescind  the  contract  of  purchase  ;  and  that 
then  he  surrendered  the  possession  to  the  plaintiff,  who  im- 
mediately entered  into  possession,  and  soon  after  rented 
the  house,  and  had  since  sold  the  premises,  (both  house  and 
distillery.) 

Independently  of  the  agreement,  a  rescinding  of  the  con- 
tract might,  and,  in  a  court  of  equity,  undoubtedly  would 
be  presumed,  from  the  fact  of  a  surrender  of  the  possession 
bj  Cross,  and  an  acceptance  of  it,  and  a  subsequent  sale 
by  the  plaintiff,  against  either  party  who  should  attempt 
to  enforce  it.  In  Ballard  v.  Walker,  (3  John.  Cos.  60,) 
the  court  presumed  that  a  contract  for  the  sale  of  land  had 
been  rescinded,  simply  from  the  circumstance  that  the  ven- 
dee had  given  no  notice  to  the  vendor,  that  he  should  in- 
Mt  upon  the  agreement,  until  four  years  after  it  was  made ; 
the  vendor  having  previous  to  that  time,  and  within  one 
year  after  the  contract  was  made,  sold  the  land  to  another 
person.  The  court  say,  under  such  circumstances,  a  court 
of  equity  would  presume,  and  we  think  a  court  of  law  ought 
eqaally  to  presume,  that  the  contract  had  been  rescinded  by 
the  consent  of  the  parties,  or  discharged  by  some  composi- 
tion between  them.  (2  F.  Wms.  82.  9  Mod.  2.)  The 
defendant,  Cross,  therefore,  could  not  enforce  this  contract 
•gainst  the  plaintiff;  and  there  seems  to  be  no  necessity  for 
sending  him  to  a  court  of  equity,  in  order  to  restrain  the 
pUntiff  from  collecting  the  notes  which  were  the  consider- 
ttioD  for  the  contract. 


ALBANY, 

Feb.  1677. 


60 
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ALBANY, 
Fob.  18t7. 


.  The  time  for  the  performance  of  the  condition  of  a  seal- 
ed, as  well  as  a  simple  contract,  may  be  enlarged  by  pa- 
rol. (Batdif  V.  Pemberton,  1  Esp.  N.  P.  C.  35.  Flem- 
ing V.  Gilbert,  3  John.  528.  Keating  v.  Price,  1  John. 
Cos.  22.  I  Cowen,  250.)  In  Fleming  v.  Gilbert,  it  was 
also  held,  that  the  strict  performance  of  the  condition  of  m 
bond  might  be  waived  by  parol.  Indeed,  the  enlargement 
of  the  time,  is  nothing  more  than  a  waiver  of  strict  per- 
formance. 

In  Lattimore  and  others  v.  Harsen,  (14  John.  330,) 
the  plaintiffs  had  entered  into  a  covenant  with  Jacob  and 
Ccmelius  Harsen,  to  open  a  certain  street  in  the  city  of 
jVlsto- Fort,  for  the  consideration  of  $900;  and  bound  them- 
selves to  a  performance  in  the  penalty  of  $250.  Some 
time  after  they  had  commenced  the  work,  they  became 
dissatisfied  with  their  contract,  and  determined  to  aban- 
don it ;  when  the  defendant,  by  parol,  released  them  from 
their  covenant,  and  promised  them,  if  they  would  go  on 
and  complete  the  work,  he  would  pay  them  for  it  by  the 
day,  without  reference  to  the  contract.  The  action  was 
brought  for  work,  labor,  &c.  under  the  subsequent  arrange- 
ment, and  was  sustained  by  the  court. 

The  parol  release  of  the  performance  of  the  covenant  must 
have  been  considered  valid ;  and  as  having  entirely  dis- 
posed of  it;  else  the  plaintiffs  could' not  have  recovered. 
The  action  was  not  brought  to  recover  the  difference  be- 
tween the  contract  price,  and  actual  value  of  the  labor  per- 
formed ;  but  for  the  value  of  the  materials  and  labor,  with- 
out any  referoace  to  the  contract.  The  action  was,  there- 
fore, founded  on  the  assumption  that  the  original  contract 
was  at  an  end ;  and  it  must  have  been  so  considered  by 
the  court.  If  not,  there  would  have  been  two  contracts 
in  force  at  the  same  time,  for  the  performance  of  the  same 
work,  at  entirely  different  rates  of  compensation.  This 
could  not  be.  The  parol  release  of  the  covenant  most 
have  been  held  valid. 

But  in  the  case  at  bar,  it  is  not  necessary  to  decide  that 
a  parol  agreement  to  rescind  a  sealed  contract  is  binding 
as  an  executory  agreement.    For  here  it  was  carried  into 
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eflect  by  the  parties.  Every  thing  was  done  except  the 
actual  destruction  of  the  writing  itself.  The  possession  was 
Gbanged,  and  the  plaintiff  resold  the  land.  It  is  not  mate- 
rial that  CrosSy  the  defendant,  had  not  a  strict  legal  right  to 
the  possession  under  the  contract.  He  was  put  into  pos- 
sessioD  by  the  plaintiff  at  the  time  of  the  contract.  His 
light  was  never  questioned,  and  he  surrendered  it  under 
the  new  agreement ;  and  not  because  he  was  not  entitled 
to  it  under  the  first  contract.  His  right  to  the  possession, 
therefore,  was  admitted  by  the  plaintiff.  I  repeat,  therefore, 
that  the  new  agreement  was  substantially  executed.  Tho 
evidence  ought  to  have  been  received,  and  a  new  trial  must 
be  granted. 

New  trial  granted. 


ALBANY, 

Feb.  18S7. 


Ten  Ejck 

V. 

Waterburj. 


Tm   Etck  and  wife,  demandants,  against  Waterburt, 

tenant. 


The  demandants  brought  a  writ  of  right ;  and  counted 
OD  the  seisin  of  the  wife's  ancestor,  Matthew  Viacher,  and 
ber  own  seisin,  within  25  years,  &c.  The  tenant,  in  his 
pies,  put  himself  upon  the  grand  assize,  praye«.  recognition, 
&e.  whether  the  tenant  or  the  demandants  had  the  greater 
right  to  hold ;  and  then  added  a  prayer  that  it  might  be 
ioqoired  of  by  the  grand  assize,  whether  Matthew  Viacher 
was  seised,  &c.  within  25  years,  &c.  as  the  demandants 
had  alleged.  Special  demurrer,  assigning  for  cause,  that 
the  prayer  to  inquire  of  the  seisin  of  Viaclier  was  included 
is  the  mise.    Joinder  in  demurrer. 

/.  F.  Henry,  in  support  of  the  demurrer.  The  statute 
of  limitations  was  included  in  the  miae;  and  amounts  to 
BO  more.  (Booth  on  Real  Ad.  92, 5.  3  fVils.  4 1 9, 420.) 
The  miae  puts  the  whole  title  in  issue.  The  case  is  then 
within  the  common  principle,  that  a  special  plea  amount- 


The'nwi^  in 
a  writ  of  right, 
puts  in  ierae  the 
whole  title,  in- 
cluding the  stat- 
ute ^  limita- 
tions; and  where 
a  plea,  after  the 
mt»e,  denied  the 
seisin  c€  the  an- 
cestor within  t5 
Y«*ars,  it  was 
n«ld  bed  on  iq>e- 
cial  demnrrer, 
as  amounting  to 
the  -•  ^^ 


A  special  plea, 
in  a  writ  <^  right, 
is  triable  by  ■ 
common  Jury ; 
but  the  mssc,  by 
the  grand  assis* 
alone. 

Mence,  where 
special  matter 
is  included  wilfa 
the  nsfc  in  the 
same  plea,  it  in 
bad  as  requiring 
different  node* 
of  trial. 

Aflstbtfdinpart,  iabad  in  the  whole. 

Qw  the  MM  cTtry  special  matter  of  defence  may  be   giTsn  in  evidcnoe,  except  ceUAteni 
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Ten  Ejrtk 
WatlMburjr. 


ing  to  the  general  issue  is  bad.  (Com,  Dig.  Pleader,  £L 
14.)  The  plea  being  bad  for  a  part,  is  bad  in  toto.  {id* 
K  36.)     It  is  bad  for  duplicity,     (id.  E.  2.) 

P.  S.  Parker^  contra.  The  demandants  counting  on  the 
seisin  of  the  ancestor  within  35  years,  the  ordinary  mise 
would  not  be  sufficient  to  put  the  whole  mutter  in  issue. 
It  meets  no  more  than  the  seisin  of  the  demandant.  Du* 
plicity  is  not  assigned  as  one  of  the  causes  of  demurrer. 
Beside  ;  the  plea  of  the  statute  of  Umitations  is  to  meet 
the  seisin  of  the  ancestor.  It  was  necessary,  to  reach  the 
wliole  case.  The  precedents  will  be  found  to  sanction  this 
plea.  (3  Chii.  PI.  654.  10  Wentw.  220.  Booth  on  Re- 
al Ad.  102. 

A.  Van  Vechieny  in  reply,  said  the  seisin  of  Vischer 
was  put  in  as  mere  inducement  to  tiie  demandant's  title. 
The  simple  mise  would  bring  up  every  possible  question. 
As  to  the  precedents,  they  are  all  against  this  form  of 
pleading. 

Curia^  per  Savage,  Ch.  J.  The  plea  is  bad.  This 
mode  of  pleading  arose  from  the  tender  of  the  demimarkf 
which  was  a  sum  of  6s.  8cl.,  paid  for  the  privilege  of  plead- 
ing that  the  demandant  or  his  ancestor  was  not  seised  in 
the  time  of  the  king  mentioned  in  the  writ ;  and  the  de- 
mandant, though  seised  in  another  king's  reign,  might 
perhaps  fail  through  this  error,  the  same  as  if  never  seis- 
ed at  all.  The  time  of  seisin  in  another  reign  did  not 
come  ID  question  upon  the  mise,  which  tried  the  question 
of  mere  right.  The  tenant,  therefore,  to  entitle  himself 
to  this  inquiry,  as  to  the  particular  king's  reign,  must  pay 
the  demimark.  (Booth,  98.)  A  question  is  discussed  in 
Boathf  98,  as  to  the  time  when  this  should  be  done  ;  whe- 
ther at  the  time  of  pleading,  or  the  time  of  trial. 

The  ndae  puts  the  seisin  in  issue,  as  the  common  plea 
of  not  guilty  in  ejectment  puts  in  issue  the  title  ;  and,  un- 
der the  miee,  any  thing  may  be  given  in  evidence,  except 
ccdiateral  warranty.  (Booth,  96,  115.  3  11  its.  419,20.) 
That  part  of  the  pleading  which  gives  cause  for  the  de- 
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marrer  has  no  application  under  our  laws ;  and  if  it  means 
any  thing  as  a  special  plea  of  the  statute,  then  it  is  bad  as 
amounting  to  the  general  issue. 

It  is  bad  also  in  another  point  of  view.  The  miae  is  to 
be  tried  by  16  recognitors.  (I'JR.  L.  51.)  Special  pleas 
may  be  pleaded  in  writs  of  right  when  clear;  (Booth, 
115;)  but  they  are  to  be  tried  by  a  common  jury;  and 
hence,  in  England,  it  is  best  sometimes  to  plead  specially, 
to  save  time  and  expense ;  for  great  delay  and  expensje 
are  common  in  summoning  the  knights  to  compose  and  pre- 
pare the  grand  assize. 

The  plea,  in  this  case,  was  probably  taken  from  3  Chii. 
PL  654 ;  but  it  is  only  applicable  when  the  demimark 
may  be  tendered. 

If  intended  as  a  special  plea,  it  is  bad ;  1.  as  amounting 
to  the  mise  only  ;  and  2.  to  the  mise  and  a  special  plea. 
As  such,  it  is  bad  in  this  action,  because  the  two  pleas  are 
incompatible.  They  require  diflferent  modes  of  trial ;  the 
former  by  the  grand  assize,  the  latter  by  a  common  jury. 
A  plea  bad  in  part  is  bad  in  the  whole.  (  Com.  Dig.  Pkad- 
€Ty  E.  36.)  The  whole  plea  is  therefore  bad;  though 
the  misey  had  it  stood  alone,  would  have  been  good. 

The  demandants  are  entitled  to  judgment  on  the  de« 
marrer ;  with  leave  to  the  tenant  to  amend  on  payment  of 
costs. 

Judgment  for  the  demandants. 


ALBANY, 

Feb.  18t7. 


FuHer 

T. 

WiUiami. 


Fuller   against  Williams  and  Hubbard,  administrators 

of  Smith. 


After  a  new  trial  was  granted  in  this  cause  on  the  case,  where  obo 
as  stated  ante,  13,  S.  C.  the  plaintiff  again  carried  it  down  ;fJ^,^^|°o„*^; 
for  trial,  at  the  Chenango  circuit,  in  January,  1826,  when  pay  mem  of  mo- 
must  not  only 
initr  or  pay  the  money;  but  he  mu«t  demand  a  conveyance ;  aud  after  waiting  a  reasonable  time  for 
il  l»  be  made  out,  must  present  himself  to  receive  it.  •    u  •      i^  c 

Ami  wkere  the  vendor  dies,  the  same  demand  must  b«  made  of,  and  time  aUowed  to  his  hem,  bcfoi* 
a  ant  can  be  brought  acainst  his  personal  representatives  for  damafes. 

And  it  is  DO  excuse  that  the  heirs  bo  numerous,  and  dispersed  in  difTerent  parts  of  the  country. 


?0L.  VII. 


8 
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Fuller 

T. 

WiUiaoM. 


it  was  tried  before  Nelson,  C.  Judge ;  and  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion  of  this  court ; 
with  leave  for  either  party  to  turn  it  into  a  bill  of  excep- 
tions or  special  verdict. 

It  is  not  material  to  state  the  case  at  length.  It  is  little 
more  than  an  extension  or  illustration  of  the  principle  con- 
tained in  the  former  report ;  that  where  one  contracts  to 
convey  land,  a  deed  must  be  demanded,  and  reasonable 
time  given  before  an  action  can  be  brought  for  damages  in 
not  conveying.  The  present  case  shows  how  far  that 
rule  prevails  as  to  a  demand  from  the  heirs  and  devisees 
of  the  vendor,  previous  to  a  suit  for  damages  against  his 
personal  representatives ;  and  all  the  facts  will  be  found 
sufficiently  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  by 


/.  A.  CMieTf  for  the  plaintiff,  and 
€r.  C.  Bronsonf  contra. 


Curiay  per  Woodworth,  J.  When  this  cause  was  be- 
fore the  court  on  a  former  occasion,  (6  Cawen,  13,)  we 
decided  that,  in  order  to  sustain  an  action  by  the  purchaser 
of  land  on  a  contract  to  convey,  it  was  necessary  to  de- 
mand a  deed  of  the  vendor ;  and  after  waiting  a  reasona- 
ble time,  to  call  on  him  and  offer  to  receive  it. 

The  case  now  to  be  considered  contains  additional  evi- 
dence, and  presents  several  new  questions. 

Smithy  the  intestate,  contracted  to  convey  to  the  plain- 
tiff a  lot  of  land,  after  receiving  payment.  He  received 
a  part  in  his  lifetime ;  and  his  administrators,  the  defend- 
ants, since  his  death,  the  residue. 

The  plaintiff  has  elected  to  prosecute  the  administra- 
tors. The  declaration  is  on  the  written  contract,  and  also 
contains  the  common  counts. 

The  first  question  that  arises  is,  whether  the  plaintiff 
has  shown  enough  to  put  the  heirs  in  default,  and  entitle 
him  to  maintain  an  action  against  them  ?  If  he  has  not,  the 
administrators  are  not  liable.  They  have  no  authority  to 
convey ;  have  no  control  over  the  land ;  and  ought  not  to 
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apply  the  assets  of  the  intestate,  unless  he  was  liable  in 
his  lifetime,  by  reason  of  non-performance ;  or  those  on 
whom  has  devolved  since  his  death  the  duty  to  perform, 
have  neglected  and  refused.  In  this  case,  the  land  de- 
scending to  the  heirs  at  law  of  SmUhj  they  are  the  persons 
to  convey.  The  right  to  recover  depends  on  the  fact  that 
the  plaintiff  has  done,  as  between  him  and  the  heirs,  all 
that  can  be  required  to  entitle  him  to  a  conveyance.  A 
demand  of  a  deed  from  the  defendants  is  altogether  irre- 
levant. They  cannot  convey ;  nor  are  they  bound  to  seek 
the  heirs. 

If  difficulties  occur  in  consequence  of  the  number,  the 
io&ncy,  or  the  dispersed  state  of  the  heirs,  it  is  the  mis- 
fortune of  the  vendee,  produced  by  the  death  of  the  ven- 
dor. So  also,  the  demand  made  on  James  Clapp^  who 
had  been  attorney  for  SmUh,  in  his  lifetime,  in  making 
contracts  for  the  sale  of  his  lands,  and  attorney  for  the  de- 
fendants to  collect  the  money  due  from  the  plaintiff,  was  a 
nugatory  act  Mr.  Clapp  was  not  attorney  for  the  heirs, 
or  under  any  obligation  to  procure  a  conveyance.  That  he 
and  the  defendants  took  measures  to  obtain  deeds,  was  not 
in  consequence  of  any  legal  liability ;  but  manifestly  pro- 
ceeded from  a  laudable  desire  to  aid  the  purchasers  in  pro- 
curing their  titles.  Their  acts  may,  therefore,  be  consider- 
ed as  gratuitous ;  and  would  seem  rather  to  claim  the  ac- 
knowledgments of  the  purchasers  for  having  so  nearly  ac- 
complished the  object,  than  to  lay  the  foundation  of  an  ac- 
tion in  consequence  of  a  partial  failure.  In  one  point  of 
Tiew,  the  plaintiff  may  call  the  acts  of  the  defendants  to 
his  aid :  although  not  bound  to  procure  a  deed,  yet,  in 
point  of  fact,  they  did  apply  in  behalf  of  the  plaintiff,  to 
some  of  the  heirs ;  and  were  successful.  A  deed  was  ex- 
ecuted by  six  of  the  brothers  and  sisters  of  Smithy  the  in-^ 
testate,  and  by  IViUiam  S.  &nUhy  the  devisee  of  fViUiam 
S.  Srmthj  a  brother  of  the  deceased ;  and  by  James  R. 
Smiihi  one  of  the  heirs  of  another  brother.  As  it  respects 
the  kst  named  grantors,  they  have  admitted  the  sufficien- 
cy of  the  demand  on  them,  by  complying  with  it.  It  u 
in  avktence,  that  they  executed  a  deed  agreeably  to  the 


ALBANY, 
F«b.  1827. 
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FuUer 

T. 

WilUaniiu 


contract;  which  was  offered  to  the  plaintiff,  and  refused. 
So  far,  therefore,  as  they  were  concerned,  the  plaintiff  has 
not  made  out  a  cause  of  action ;  they  having  done  all  that 
could  be  required,  or  that  they  had  lawful  authority  to 
perform.  I  admit  that  the  plaintiff  is  entitled  to  a  convey- 
ance from  all  the  heirs.  He  is  not  obliged  to  accept  the 
title  of  a  part.  It  is  also  conceded,  that  if  the  plaintiff  has 
done  all  that  is  necessary  on  his  part,  and  any  one  of  the 
heirs  refuses  to  carry  into  effect  this  contract  of  their  an- 
cestor, the  action  can  be  maintained.  This  consequence 
necessarily  flows  from  the  position  laid  down,  that  all  the 
heirs  must  unite  in  conveying  the  title.  The  obstinacy  or 
neglect  of  one,  having  but  a  small  interest,  may  be  adverse 
to  the  interest  of  all.  That,  however,  is  incident  to  the 
condition  in  which  the  heirs  are  placed  ;  and  if  an  injury,  it 
is  one  to  which  they  are  subjected. 

The  question  then  recurs,  has  the  plaintiff  put  any  of 
the  heirs  in  default  ?  From  the  testimony  of  Mr.  Clapp,  it 
appears,  that  the  heirs  of  the  vendor  are  six  brothers  and 
sisters :  tViUiam  S.  Smith,  devisee  of  WiUiam  S.  SmUhy 
a  brother ;  James  Ross  Smith  and  Ann  Smith,  children 
and  heirs  of  another  brother ;  and  the  children  of  Maria 
Bancker,  a  sister  of  the  half  blood.  Mr.  Clapp  thought, 
when  he  drew  the  form  of  the  deed  to  be  executed  by  the 
heirs,  that  the  grandchildren  of  Maria  Bancker  could  in- 
herit, and  inserted  their  names  accordingly.  This  was  a 
mistake.  Our  statute  of  descents  extends  to  brothers  and 
sisters,  equally  of  the  half  blood  as  those  of  the  whole 
blood ;  but  not  to  the  grandchildren.  Consequently,  the 
children  only  of  Mrs.  Bancker  inherit  one  ninth  of  the  re- 
al estate. 

Marinus  Willet  and  Margaret  his  wife,  a  daughter  of 
Mrs.  Bancker y  it  appears,  live  in  New-York.  There  is 
no  evidence  that  a  deed  has  been  demanded  from  them. 
Mrs.  Bancker  had  four  other  children.  Where  they  re- 
side, or  whether  any  demand  has  been  made  on  them, 
iloes  not  appear.  Ann  Smith,  one  of  the  children  of  James 
JR.  Smith,  a  brother,  resides  in  New-  York.  There  is  no 
evidence  of  a  demand  on  her.    A  deed  having  been  exe- 
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4:uted,  conveying  all  the  title  except  the  one  ninth  owned     Albany, 
by  the  children  of  Mrs.  Bancker,  and  the  half  of  one 


ninth  owned  by  Ann  Smith,  it  was  incumbent  on  the  plain-  Fuller 
tiff  to  shew  a  demand  on  them,  or  offer  a  sufficient  excuse  WiUiiuns. 
in  law,  for  not  making  a  demand.  As  to  the  last  named 
heirs,  be  has  not  given  any  proof.  For  aught  that  appears, 
an  application  being  made,  they  would  also  have  executed, 
and  thus  perfected  the  plaintiff*'s  title.  The  plaintiff  cannot 
change  his  claim  to  have  a  title,  to  a  claim  of  compensation 
in  damages,  until  he  has  shown  the  necessity  of  resorting  to 
that  alternative.  The  land  may  have  greatly  fallen  in  value 
between  the  time  when  the  deed  was  to  be  executed,  and 
the  time  when  a  demand  was  made.  It  would  be  most  un- 
reasonable to  permit  a  recovery  in  damages,  when  the  party 
was  ready  to  perform. 

The  plaintiff  proved  by  a  witness,  that  Mr.  Hubbard  in- 
formed him  that  John  Adams  Smith  was  an  heir,  and  that 
he  was  in  Europe. 

If  ff  iUiam  S.  Smith,  the  brother  of  Smith,  the  intes- 
tate, had  not  devised  to  his  son  ffilHam,  but  had  died 
intestate,  John  Adams  Smith  would  be  one  of  the  persons 
who  ought  to  convey ;  and  it  is  probable  that  Mr.  Hubbard 
may  have  made  the  declaration  ascribed  to  him  without 
adverting  to  the  fact,  that,  by  the  devise,  the  right  and  title 
of  ffilliam  S,  Smithy  the  brother,  passed  to  the  devisee. 
Be  that,  however,  as  it  may,  we  are  satisfied,  from  the 
case,  that  J.  A,  Smith  was  not  a  necessary  party  to  the 
conveyance. 

In  6  Cowen,  22,  it  was  decided,  that  the  judgment  reco- 
vered against  Smith,  the  intestate,  was  no  ground,  in  a 
court  of  law,  for  rescinding  the  contract ;  that  conveyance 
is  good  and  perfect  without  warranty  or  personal  cove- 
nants ;  and  that  such  a  conveyance  will  satisfy  the  terms  of 
this  contract. 

It  is  unnecessary  to  express  any  opinion  as  to  the  mea- 
sure of  damages,  the  defendants  being  entitled  to  judgment. 

Judgment  for  the  defendants. 
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Dbmott  again$t  Field,  administrator  of  Field. 

Co«nito  oa  MoTiON  ID  artest  of  judgment.  The  declaration  contain- 
!!^t^e!!!^M  ^  four  count! :  the  two  first,  in  assumpsit  on  promises  of 
thrSmteiSJ^  ^®  intestate;  and  the  two  last  on  promises  of  thedefend- 
tor.upon  aeon-  ant,  as  administrator,  to  pay  for  funeral  expenses  of  the  in- 
ing  after  the  in-  testatc.  The  causc  was  referred  ;  and  a  general  report  was 
SH^MCbej^^!!^  made  in  favor  of  the  plaintiff,  without  distinguishing  on 
daratMmT  ***"  ^^^^  ^^  ^^  couuts,  whether  those  upon  the  promises  of 

¥J^^  i^f^*  the  intestate,  or  the  defendants. 

•Bd  tbere  be  a 
general     report 

fnmi  Terdiet      W.  T.  M'Couti,  for  the  motion,  relied  on  Myer  v.  Cole, 
jSXl?*wmbI;  (12  John.  349.) 

arresied. 

T.  C.  Pinckney,  contra. 

Curia^  per  Savage,  Ch.  J.  The  case  of  Myer  v.  Cols,  is 
in  point  for  the  motion.  The  different  sets  of  counts,  two 
being  on  promises  of  the  intestate,  and  two  on  those  of  the 
defendants,  for  a  consideration  arising  after  the  death  of  his 
intestate,  require  different  judgments ;  the  first,  de  bonie 
inteitataris ;  the  last,  de  hanie  prapriis.  And  though  the 
estate  of  the  intestate  in  the  defendant's  hands  would  be 
liable  over,  to  the  satisfaction  of  the  claim  for  funeral  ex- 
penses ;  that  does  not  alter  the  form  of  proceeding.  The 
defendant  would  be  liable  on  the  promise  charged  upon 
him,  whether  he  has  property  of  his  intestate  to  answer  it 

or  not. 

Judgment  arrested. 
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JicKsoiiy  ex  dem.  Green  and  othera,  aga%n$t  N.  and 

O.  Kent. 

Ejectjcent  for  land  in  Oneida  countj,  tried  at  the  cir-    Wb«r«  it  u 
cuit  in  that  county,  March  27th,  1826,  before  Williams,  btTthTiliii^pwI 

Cj  MoalatUiidaiiea 

•  <■•  ofawiuieMauH 

At  the  trial,  the  claim  of  the  plaintiff  to  1-5  of  the^'^,£^ 
premises  in  question,  depended  on  the  inquiry,  whether  JJJIJ'ilJjfjJfofj 
one  of  the  lessors  of  the  plaintiff  was  the  heir  of  Oeorge  ajud(e,orooiii- 
Clarky  the  patentee  of  the  land.  For  this  purpose,  the  UMdMmberdo- 
plaintiff  offered  in  evidence,  the  deposition  of  JcLsper  Grc^  IT'praiMr' ■& 
ham,  a  witness  residing  out  of  the  state,  taken  de  bene  ^^^J^  *^ 
eM6,  before  Jamee  Cochran,  esq.  a  commissioner  to  per-    7'*?''^  ^* 

*  *         preuauoanr 

form  certain  duties  of  a  judge  of  the  supreme  court ;  and  stefM  to  Um  oz- 
stated  that  Chraham  was  at  Utica,  at  the  time  the  deposi-  bT'^^n^  "m 
tion  was  taken ;  but  that  he  resided  in  the  state  of  Can-  ^"^^or^i^ 
neciicui ;  and  was  then  about  to  return  home  ;  and  offer-  ^J^^LH^!^ 
ed  to  prove  the  service  of  notice  of  the  examination,  and  But  they  may 
the  other  proof  preliminary  to  the  taking  of  the  depo-  aiBdaTit,  uoiew 
mtion,  by  affidavits.  To  this  preliminary  proof,  the  coun-  jecteT^to^'ipe- 
ael  for  the  defendants  objected ;  but  the  objection  was  SSSS^thtt Ub 
overruled.    The  defendant's  counsel  then  offered  to  prove  oy  affidavit; 

and   otoA  voce 

that  the  notice  of  examination,  and  the  copy  of  the  order  tMtiinooyuuMt. 
for  such  notice,  were  served  on  the  attorney  for  the  de-    Smb.  that 
fendants  only  23  minutes  before  the  time  mentioned  for  ^roormay*ha 
the  examination ;  and  that  the  defendants  resided  at  Deer- ^^y'l^^'jL?' 
Jield,  a  distanc^of  about  8  miles  from    Utica,  the  place  of  •^  >■  ^^  ^ 


examination.  But  it  appearing  that  the  defendants'  attor-  The  party 
ney  did  not  appear  and  request  further  time,  and  only  ob-  ^^th«  bSLoo 
jected  to  the  commissioner  against  the  examination  of  the  ^^^^^SSum' 
witness  on  other  grounds,  the  judge  considered  the  testi-  'A^^  ^ 
mony  as  immaterial,  and  overruled  it.  The  defendants'  tppMn  befera 
counsel  still  objected  to  the  reading  of  the  deposition ;  er,  and  onki  to 

object,  for  that 

reason      there ; 

bntpaU  h»  ebjeetion  on  other  troonde. 

Fo€mM  ofaffidaTitSi  order,  and  notice  to  eiimiae  a  foreign  witneM  dt  hin€  «mm,  boU  (a)  to 

i»e. 

Form  of  depoeitioii,  note  (a)  to  thii  eaie. 
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ALBAOT,  and  insisted  that  it  was  not  a  proper  case  for  taking  evi- 

s,^^,y^^^  dence  in  this  way ;  and  also  that  sufficient  notice  of  the 

jukKm  examination  had  not  been  given.    Both  objections  were 

Ktnt.  overruled  (a). 

(a)  The  proceedings  to  take  the  examination,  the  preliminary  proofs  offered  at 
the  triali  and  the  deposition,  were  set  forth  at  large  in  the  case ;  and  were  as  fol« 
lows: 

SupRKMc  Court.  1 

Captioo  of  de-  Jamei  Jackson^  ex  deni.  Henry  Greeny   | 
positton.  Oearge  Clark  and  othertf  ^ 

vs.  I 

Nathaniel  Kent  and  Orrin  Kent.      J 

Memorandum,  that  on  the  15ih  day  of  October,  A.  D.  1825,  Henry  Green,  one  of 
the  lenors  of  the  plaintiff*,  in  the  above  entitled  cause,  personally  appeared  before 
me,  JanUM  Cochran,  commissioner  to  do  certain  duties  of  a  judge  of  the  supreme 
court ;  and  made  oath  that  Jatper  Graham^  a  resident  in  the  state  of  CanneeUeui^ 
'n  a  material  witness  for  the  above  lessors  of  the  plaintiff;  and  had  been  attending 
the  late  circuit  for  the  county  of  Oneida^  to  testify  in  said  cause ;  Uiat  said  cause 
did  not  come  to  trial,  and  that  said  witness  was  on  the  point  of  returning  home  ;  and 
that  be,  the  said  Henry  Green^  was  advised  by  couniiel,  that  he  could  not  safely  pro- 
eeed  to  trial  without  the  testimony  <^  said  Jasper  GreAam.  And  the  said  Henry 
Qmn  requested  of  me,  that  the  said  Jaeper  Graham  might  be  examined,  according 
to  law,  de  bene  esse;  whereup<»i  I  ordered  that  a  notice  should  be  given  to  the  attor- 
ney for  the  defendants  in  the  above  cause,  whereof  the  annexed  is  a  true  copy ;  and 
I,  having  satisfactory  proof  that  said  notice  has  been  given  and  duly  served,  have 
thereupon  proceeded  with  the  said  examination.  And  the  said  Jaeper  Grahamf  b»> 
ing  duly  sworn,  testified  to  the  truth  of  the  facts  contained  in  the  annexed  affidavit, 
subscribed  by  him,  the  said  Jatper  Grahaniy  on  the  15th  day  of  October,  in  the  year 
1826.  And  I  do  certify,  that  the  examination  aforesaid  was  re^d  to  the  said  Jatper 
Qrahiam^  and  subscribed  by  him  in  my  presence.  In  testimony  whereof)  I  have  here- 
unto subscribed  my  name,  this  16th  day  of  October,  A.  D.  1826. 

JAMES  COCHRAN,  ConCr, 

SupREMC  Court.  1 

Dapoatioo  of     /tUMt  Jaeksony  ex  dem.  Henry  Green ^ 

George  Clark  and  othert^ 
vs. 
Nathaniel  Kent  and  Orrin  Kent. 

OirviDA  County,  ss.  Jasper  Graham^  of  the  couiuy  of  Hartford^  in  the 
■tate  of  Connedieuty  and  late  of  the  British  navy,  being  sworn,  dcposeth,  that  he 
.  the  faid  Jasper  Graham  is  personally  acquainted  with  George  Clarke  one  of  the 
lessors  of  the  plaintiff,  now  living  in  the  county  of  Oteego ;  and  has  known  him 
since  the  year  1786.  That  he,  the  said  George  Clarky  was  the  son  of  George 
Hyde  Clarke  lately  deceased,  and  who  resided  in  London  in  England.  That 
the  deponent  was  personally  acquainted  with  the  said  George  Hyde  Clark^  and 
knew  him  upwards  of  forty  years  before  his  death,  which  took  place  in  July  last« 
Tliat  the  said  George  and  Edward  Clark^  the  latter  now  living  in  /Vance,  were  the 
only  ions  of  the  said  George  Hyde  Clark,  That  the  deponent  went  to  the  aame 
•ehool  with  the  said  George  Clark  and  Edward  Clark,  at  9Veitmin$ter  bSdA  EUm^ 
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The  plaintiff  then  proved  that  Oraham*s  residence  was 
at  Weaiherafidd  in  Connecticut. 

There  were  also  various  other  questions  in  the  cause, 
principally  of  fact.  A  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  on  a  case. 


ALBANT, 

Feb.  1827. 


Kentv 


m  Englamd;  and  that  this  deponent  was  a  prisoner  at  Verdun  in  France^  with  tho 
■aid  Edward  Clark,  in  part  of  the  year  1802,  in  the  years  1803, 1804, 1805, 1806 
aad  part  of  the  year  1807.  That  Gtcrgt  Clark  is  older  than  Edward  Clark,  his 
brother.  That  this  deponent  understood  from  the  said  George  Clark^  and  believes  tho 
tame  to  be  true,  that  he  the  said  Qeorge  Clark,  is  upwards  of  57  years  of  age ;  that 
tiw  late  Otorge  JSjfde  Clark  had  but  one  brother,  whose  name  was  Edward  Clark, 
lilio  died  young  and  unmarried.  That  the  said  George  Hyde  Clark  and  Edward 
dark,  brothers  as  aforesaid,  were  the  only  children  of  major  Edward  Clark,  of 
^IfdM  and  Aoonfto,  in  the  county  of  Cheehiref  in  England.  That  the  said  major 
dmrk  owned  large  estates  in  Hyde  and  Swantwiek,  in  the  parish  of  Trelany,  in  tho 
cooBtj  of  ComwalL,  on  the  north  side  of  the  bland  of  Jamaica,  in  the  fVeet  Indiet, 
Thai  tiM  said  major  Edward  Clark,  was  the  only  son  of  George  Clark,  formerly 
goremor  of  the  province,  now  state,  of  New-  York.  That  this  deponent  de- 
tbe  information  above  stated,  from  a  long  and  intimate  acquaintance  with  tho  re- 
Utives  and  oonnejdcHis  of  the  above  family  generally ;  and  believes  tho  same  to  bo 
oomct  and  true.  J.  GRAHAM. 

October  15, 1825. 
Swoni  baftre  me,  this  15th  day  of  October,  1825, 

Jaifss  CocHBAiv,  ComV.  to  do  the  duties  of  a 
Judge  of  the  Supreme  Court. 

SirPACJIS  COYTRT.  1 

Jmmm  Jaekeon,  ex  dem.  Henry  Green 
ondefAert, 
va. 
Naihamel  Kent  and  Orrin  Kent, 

OflKiDA  CovxTTT,  8S.  Henry  Green,  attorney  in  the  above  cause  for  the  plaintiff, 
beof  duly  sworn,  deposeth,  that  on  the  15th  day  of  October  instant,  he,  this  deponent, 
penonaUy  served  Hiram  Demo,  attorney  for  the  defendants  in  said  cause,  with  a  copy 
af  the  annexed  notice,  and  also  with  a  copy  of  the  annexed  order,  by  delivering  tho 
MBe  to  him ;  and  at  the  same  time  showed  him,  the  said  Hiram  Denio,  the  original 
aider  hMvonto  annexed.  That  said  sendee,  as  above,  was  made  immodiatoly  after 
order  waa  allowed  by  Jamie  Cochran,  the  commissioner  who  signed  the  same. 

HENRY  GREEN, 
the  IStk  day  of  October,  1826. 
J  J  ma  CocHBaji,  Com'r.  to  do  certain  duties  of  a 
Judge  of  the  Supreno  Court. 


Affidavit  of 
Serving  notice 
and  order  for  ex- 
amination. 


flOFEVlCS  COVBT. 

Th§84 


] 


TkeSi 

OvBiVA  Camrrr,  sa.  Henry  Green,  being  duly  sworn,  saith,  that  when  he  served 
tke  «olite  Ott  Hb-am  Denia,  on  the  15th  day  of  October  last,  as  mentioiied  in  the 
lawiwliiif  affidavit,  he,  the  said  Denio,  waa  in  the  village  of  Utica,  where  the  exami- 

?OL.  VU.  9 


Additional  af- 
6davitMlOM»« 
vice 


^ 


ALBA2VT, 


JackKMi 
Kent* 


CASES  IN  THB  SUPREME  COURT 
The  cause  was  argued  by 

W.  H.  Maynard  and  H.  R.  StorrSj  for  the  plaintiff,  and 

JB.  DeniOy  andL^.  C  Bronson,  for  the  defendants. 


Notice  of  ez- 


Oviorftr  ox- 


For  the  defendants  it  was  insisted,  (among  other  things,) 
that  the  law  will  not  allow  testimony  to  be  taken,  de  bene 
esse,  in  sueh  a  case  as  this  ;  but  if  otherwise,  the  notice  of 
examination  was  too  short ;  and  that  the  preliminary  proof 
should  have  been  made  viva  voce,  and  not  by  affidavit.  It 
was  denied  that  this  manner  of  taking  evidence  is  known 
to  the  common  law ;  and  insisted  that  it  could  only  be  tak- 
en under  our  statute. 

For  the  plaintiff,  the  case  of  Mumford  v.  Churchy  (1 
John.  Cos.  147,)  was  relied  upon  as  settling  the  question. 

Sutherland,  J.,  (in  delivering  the  opinion  of  the 
court,)  said,  the  preliminary  objections  to  giving  in  evi- 
dence  the  deposition  of  Jasper  Graham^  were  properiy 

nation  of  the  said  Jatper  Graham  waa  had  according  to  the  notice  then  servedf;  and 
the  laid  Demo  had  been  in  the  village  of  Utica  for  some  days  beiorej  and  remained 
in  the  said  village  until  after  the  said  examination  had  been  had. 

HENRY  GREEN. 

Sworn  this  S7th  day  of  March,  1826, 

before  me,  O.  C.  Bbonsoh,  ComV.  &c. 

SUPRBMV   COUBT. 

Jama  Jachfcn^  ez  dem.  Henry  Oreen 
and  oiherBf 
vs. 
Nathaniel  Kent  and  Orrin  Kent 

Sir— Take  notice,  that  in  pursuance  of  an  order  this  day  made  by  James  CocAron, 

Esq.,  commissioner  to  do  certain  duties  of  a  judge  of  the  Supreme  court,  Jasper  Greh 

Aimb,  of  the  county  o{  Hartford^  in  the  state  of  Connerftcut,  will  be  examined  on  this 

day  at  six  o'clock  in  the  evening,  before  him,  at  his  office  in  Vtua^  de  bene  eue^  as  a 

witness  for  the  above  plaintiff.    Oct.  16, 1826. 

„_  „  ,   ^     .  ..  Y'rs,  &c.  HENRY  GREEN,  pltff'sattV. 

H.  Dbbio,  Esq.  att'y  for  def  Hs.  ' 

SuPBBME  Court. 
Jamn  Jaekeont  ^^  ^^"^'  Henry  Green 
andotherwt 
vs. 
Nathaniel  Kent  and  Orrin  Kent. 

Smtry  Green,  one  of  the  lessors  of  the  plaintiff  in  the  above  cause,  having  appUod 

to  me  fi>r  the  examination  cfjaeper  Graham,  a  wiiui  ss,  on  bis  behalf  in  said  cause, 

who  rMides  in  the  county  9(  Hartford  and  state  of  Connecticut,  and  it  about  to  do- 
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OTerraled.  The  objection  at  the  trial  was  not  specifically  albant, 
to  proving  the  service  of  notice  of  Oraham^a  examination 
before  the  commissioner,  by  affidavit.  It  ivas  in  general 
terms,  to  the  preliminary  proof.  If  it  had  been  made  ex- 
pressly to  the  nature  of  the  evidence  of  service,  it  might 
have  been  obviated  by  calling  the  witness  who  made  the 
service,  and  swore  to  the  affidavit.  He  was  probably  in 
court ;  for  he  was  the  attorney  in  the  cause,  and  one  of  the 
lessors. 

It  was  a  proper  case  for  an  examination  de  bene  esee^ 
within  the  decision  in  Munffard  v.  Church j  (1  John.  Cob. 
147.)  It  is  more  favorable  to  the  opposite  party,  than  an 
examination  upon  interrogatories  under  a  commission  ;  and 
more  likely  to  elicit  truth.  Instead  of  being  discouraged,  I 
think  it  merits  the  countenance  of  the  court,  where  it  is 
certain  or  probable  that  the  personal  attendance  of  the  wit- 
ness cannot  be  procured  upon  the  trial. 

put  from  hence,  tnd  having  made  oath  before  me,  such  as  u  required  by  law ;  let  m>- 
liee  be  therdbre  given  to  the  above  defendants,  that  the  said  /aflp«r  Qraham  will 
be  ayamim^d^  de  bene  estt^  before  me,  at  my  office  an  UHeOi  county  of  Oneida,  at  m 
o'clock  P.  M.  on  this  day.    October  15^  1825. 

JAMES  COCHRAN,  ComV. 

SuPBEMx  CouBT.  1  Affidavit  to  olb- 

Jame§  Jaekscn,  ez  dem.  Henry  Green       I  tain    order   for 

and  oihere,  >  ©laminatioB. 

vs.  I 

Naihmniel  Kent  and  Orrin  Kent.         J 

OirxiDA  CoinrTT,  ss.  Henry  Oreen,  being  duly  sworn,  deposeth  and  aaidijthat 
Juper  CSrakam^  a  resident  of  the  state  of  ConnectiaUf  and  a  material  witness  for 
the  leesors  of  the  plaintiff  in  the  above  entitled  cause,  has  been  attending  the  late  cir- 
coit  for  this  county  to  testify  therein ;  but  said  cause  did  not  come  to  trial,  and  the  said 
litneas  is  now  on  the  point  of  returning  home ;  that  deponent  is  advised  by  his  coun« 
id,  that  he  canaot  safely  proceed  to  trial,  without  the  testimony  of  said  Graham ; 
aid  this  deponent  is  desirous  of  having  him  ezafBincd,c{e  freneetse  ;  that  said  witness 
iatends  leaving  this  place  to-morrow  morning,  on  his  return ;  and  unless  he  is  ezam- 
ined  this  day,  this  deponent  will  lose  the  benefit  of  his  testimony. 

HENRT  GREEN. 

8wom  before  me,  this  15th  of  October,  1S25. 
Jambs  Cochbab,  ComV. 

IV  late  Mr.  Catnett  m  his  summary  of  the  practice  of  the  supreme  court,  4SS  to 
tt,  hu  given  very  convenient  forms  for  this  kind  of  ezanunation,  nearly  corresponding 
*iik  the  above  ;  together  with  practical  instructions  for  taking  the  examination. 
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AhBAvr,         The  shortness  of  the  notice  to  the  defendant's  attoroey, 
^^1^^^     of  the  intention  to  examine  Graham  before  the  commission- 
Caiupbeii      er,  it  is  staled  in  the  case,  was  not  objected  to  before  the 
Touscy.       commissioner ;  but  the  objection  to  his  examination  was  on 
other  grounds.    The  OTidence  offered  to  the  court  was, 
therefore,  properly  overruled  at  ^nisi  prius.    If  the  objec- 
tion had  been  taken   before    the  commissioner,  the  time 
might  have  been  enlarged. 

Judgment  for  the  plaintiff,  for  i  of  the  premises. 


Campbell,  administrator  of  Campbell,  against  Touset, 

executor  of  Booth. 

A  rMidnary      ASSUMPSIT  I   tried  at  the  Stcuben  circuit,  October  3d, 

legalea  is  not  a  i/.4>  /i\^t« 

competent  wit-  1825,  before  Rochester,  (late)  C  Judge. 

STpSsomSTr^  The  declaration  was  for  money  lent  to  the  testator  of  the 

Srtc"titor!  **^  defendant,  &c.  averring  promises  by  the  defendant's  testa- 

One  taking  ^^^     There  was  also  a  count  for  money  lent,  &c.  to  the 

possession       of  .  ^  ^ 

the  personal  es-  tcstator,  avcrring  a  promise  to  pay,  by  the  defendant  as  exec- 

taleofadoccas-  t»i  ^       at  •*      A      xr 

ed  person,  with-  utor.    Flcas,  1.  ISon  assumpsu,   2.  JSe  unquea  executor. 

Siuaiw^or  Kwl  There  was  also  a  3d  and  4th  special  plea,  which  it  is  not 

char^g^^awr^'  u  material  to  notice.     5th  plea  ;  no  assets.    Replications ;  to 

S^"***"  ^  '^  ^^^  2d  P'®^>  ^^^^  ^'^^  defendant  was  executor,  &c.  and  is- 

And  may  be  guc ;  to  the  5th  plca,  asscts  to  the  amount  of  the  plaintiff's 

sued  as  cxecu-     ,  ,  . 

utor  generally,    damagcs  and  issue. 

though  he'  bo  The  plaintiff,  on  the  trial,  proved  his  claim  to  $94,42 ; 
^3^  execu-  ^"d  ^^^^  ^^^  defendant's  testator  resided  and  died  in  PennsyU 
tor  in  a  neigh-  vania,  in  1823.   He  also  proved  assets  to  about  $700,  which 

boring  state.  '  »       a    *       -rt  ^tr  * 

An  exccntor  the  defendant  had  received  m  Pennsylvania,  and  brought 

or  addiinistrator  ^ 

appointed    in  a 

neiehboring  state,  cannot  be  sued,  as  such,  here. 

But  if  ho  collect  the  cirects  ol'  his  tasiator  or  intestate,  and  bring  them  here ;  and,  beside,  collect 
eflccts  here ;  ho  may  be  sucil  an  exociuor  de  son  tort ;  and  Rhall  be  chargeable  for  idl  assets  which  he 
has  not  applied  in  the  duo  course  of  administration,  either  under  his  foreign  appointment  or  in  this  state ; 
whether  received  abroad  and  brought  hero,  or  recciv<-d  here. 

One  sued  a^  rxomtor  de  9on  tort^  who  pleacU  ne  unques  executor^  if  it  is  found  against  him,  is  liable 
for  the  debt  de  bonis  pntpriis,  the  same  as  any  other  executor. 

The  courts  of  this  state  cannot  tuk<;  nutico  of  letters  testamentary,  or  of  administration,  granted  by 
a  neighboring  state,  for  the  puq)Ose  of  the  persons  appointed  under  them  being  parties  here ;  tboum 
$emb.  that  the  application  of  assotti  in  the  duo  course  of  admiuietratioa  under  inch  appointflMDtSi  will  Et 
■llowed. 
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from  ibat  state  to  this ;  and  that  he  had  received  a  cer- 
taiD  amount  in  this  state.  The  defendant  proved  that  he 
was  appointed  executor  by  the  will  of  Booth;  and  had 
taken  out  letters  testamentary  in  Pennsylvania.  He  of- 
fered fVm.  Tousey,  one  of  the  residuary  legatees  of  Booths 
as  a  witness.  But,  on  objection,  the  judge  excluded  him 
as  interested;  and  charged  the  jury,  that  the  defendant 
was  liable  as  executor  for  all  the  assets  he  still  retained  in 
his  hands,  or  had  expended,  or  disposed  of  here,  unless  in 
the  due  course  of  administration,  whether  they  were  re- 
ceived here  or  brought  from  Pennsylvania.  That  his  ap- 
pmntment  as  executor  in  that  state,  would  not,  per  se,  pro- 
tect him ;  but  he  must  show  also  that  the  assets  received 
by  him  there  and  here,  had  been  disposed  of  under  that 
appointment,  or  in  the  payment  of  Booth's  debts  in  this 
state.  Having  failed  to  do  either,  he  was  liable  as  exec- 
utor, de  son  torty  to  the  amount  of  the  plaintiff's  claim,  if 
the  assets  in  his  hands  amounted  to  so  much.  Verdict  for 
the  plaintiff  for  $94,42. 


ALBANY, 
F«b.  1827. 


H.  WeUeSj  for  the  defendant,  moved  for  a  new  trial. 
He  said  W.  Tousey  was  a  competent  witness.  He  could 
be  interested  only  in  reducing  the  amount  of  the  debt. 
This  was  proved  ;  and  on  his  being  sworn  and  interrogat- 
ed as  to  that,  the  objection  might  have  been  made  to  the 
question.     He  should  not  have  been  excluded  altogether. 

The  defendant  was  not  liable  as  executor,  de  son  tori, 
on  account  of  goods  received  in  Pennsylvania  as  rightful 
executor,  and  brought  here.  The  counsel  cited  2  Mass. 
Rep.  384 ;  3  id.  518,  per  Parstms,  C.J.\  11  id.  256 ;  2 
Tick.  Rep.  11.  He  said  the  cases  decided  in  our  court  of 
chancery,  go  merely  to  show  that  a  foreign  executor,  or  ad- 
ministrator, cannot  sue  here  by  force  of  his  foreign  appoint- 
ment.    (1  John.  Ch.  Rep.  153.    6  id.  353.) 

Talcait,  (attorney  general,)  contra.  Why  was  W. 
Tousey  introduced  as  a  witness,  if  it  was  not  to  reduce 
the  debt  ?  It  must  hive  been  to  reduce  it,  or  defeat  its  re- 
covery in  some  way  ;  and  it  can  hardly  be  contended  that 
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he  was  competent  for  the  latter  purpose,  if  not  for  the  for- 
mer. The  moment  the  debts  and  particalar  leg/ideB  are 
paid,  the  residuary  legatee  comes  in  for  the  remainder.  If 
he  was  interested  in  any  one  respect^  he  was  incompetent 
generally.     (4  John.  293.) 

The  defendant  did  not  claim  to  be  an  executor  in  tbif 
state.  Our  laws  do  not  recognize  a  foreign  mppmnUnent, 
as  operative  here ;  and  there  was  no  proof  of  hm  having 
fully  administered  in  Pennsylvania.  If  the  goods  cannot 
be  reached  in  this  form,  the  creditors  are  without  remedy. 
A  party  pleading  ne  ungues  executory  but  found  to  be  an 
executor  de  son  tort,  is  liable  for  the  whole  debt,  witbont 
regard  to  the  amount  of  assets ;  because  he  is  convicted  of 
a  false  plea.  In  this  view,  the  amount  of  property  receiv- 
ed from  Pennsylvania  is,  at  all  events,  immaterial.  He 
received  some  property  in  this  state. 


Curia,  per  Sutherland,  J.  fViUiam  Totisey  was  one 
of  the  residuary  legatees  of  Booth,  the  testator  of  the  de- 
fendant. He  was  called,  and  offered  by  the  defendant,  as 
a  witness  generally,  without  the  speciOcation  of  any  par- 
ticular fact,  which  it  was  intended  to  establish  by  him. 
He  was  objected  to,  on  the  ground  of  interest,  as  being  a 
legatee.  The  objection  was  sustained,  and  the  witness  re- 
jected. 

The  witness  had  a  direct  interest  in  the  event  of  the 
suit.  By  defeating  the  plaintiff's  action,  be  would  have 
protected  the  fund,  of  which  he  was  one  of  the  residuary 
legatees ;  and  which  would,  of  course,  have  been  dimin- 
ished by  the  plaintiff's  recovery.  (1  PhU.  Ev.  51,  2.  5 
John.  253,  427.  1  Mass.  Rep.  239.  2  Bay,  466.  1 
Camp6.  381.     2  Campb.  301.    2  N.  R.  331.) 

The  testator  resided  and  died  in  Pennsylvania,  and 
there  the  will  was  proved.  The  defendant  received  as* 
sets  of  the  estate  in  Pennsylvania,  and  brought  them  with 
him  into  this  state.  He  also,  in  this  state,  received  debts 
due  to  the  testator  to  a  considerable  amount.  The  judge 
charged  the  jury,  that  the  defendant  was  liable  for  all  the 
assets  which  he  still  retained  in  his  hands,  or  which  he 
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had  expended,  or  disposed  of  in  this  state,  unless  in  the 
due  course  of  administration,  whether  they  were  received 
io  this  state,  or  originally  received  in  Fennaylvaniaf  and 
brought  from  there  here.  That  the  fact  of  his  having  been 
appointed  executor  in  Pennsylvania,  would  not,  of  itself, 
protect  him  here ;  but  that  it  was  incumbent  on  him  to 
show,  that  the  assets  which  he  had  received  in  Pennaylvor 
nia  and  brought  into  this  state,  as  well  as  those  which  he 
had  received  here,  had  been  disposed  of  in  a  due  course 
of  administration  in  Pennsylvania,  or  in  the  payment  of 
the  debts  of  the  testator  in  this  state.  That  having  failed 
to  do  either,  he  was  liable  as  executor  de  son  tort,  to  the 
amount  of  those  assets. 

We  see  no  error  in  this  charge  of  the  judge.  If  a  for* 
eign  executor  is  liable  to  be  sued  here,  of  which  we  ap- 
prehend there  can  be  no  question,  he  must,  from  the  very 
nature  of  the  case,  prima  facie,  be  responsible  for  the  as- 
sets which  are  shown  to  have  been  in  his  possession  with- 
in this  state.  No  matter  where  they  may  have  been  re- 
ceived. And  in  order  to  discharge  himself  from  that  re- 
sponsibility, he  must  show  that  those  assets  have  been  ap- 
plied in  a  due  course  of  administration  to  the  payment  of 
the  debts  of  the  testator.  It  is  the  only  way  in  which  an 
executor,  under  such  circumstances,  can  be  reached.  He 
cannot  be  compelled  to  account  here,  even  in  relation  to 
the  assets  received  in  this  state ;  for  having  taken  no  let- 
ters of  administration  here,  he  is  not  amenable  in  that  way 
to  any  of  our  courts.  He  cannot  be  reached  in  Pennsyl- 
vania, because  both  his  person  and  the  assets  are  beyond 
its  jurisdiction ;  and  if  he  is  not  liable  when  sued  here, 
for  the  assets  received  there,  he  never  can  be  compelled 
to  apply  them  to  the  debts  of  his  testator. 

In  the  Selectmen  qf  Boston  v.  Boylston,  (2  Mass.  Rep. 
384,)  an  administrator  with  the  will  annexed,  of  one  do- 
miciled in  England,  and  dying  there,  came  to  Massachur 
sMSy  and  took  administration  cum  testamenio  annexo,  for 
the  purpose  of  collecting  some  debts  due  there  to  the  tes- 
tator. In  settling  bis  administration  account  before  the 
judge  of  probates,  it  was  attempted  by  the  appellants,  who 
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were  legatees  uoder  the  will,  to  compel  him  to  embrace  id 
the  account,  all  the  assets  and  effects  received  by  htm  id 
England,  But  it  was  held  that  he  was  not  obliged  to  ao 
couDt  there  for  efTects  receired  by  him  in  England.  The 
decision,  however,  was  placed  principally  upon  the  phrase- 
ology of  the  statute  under  which  the  administration  wai 
taken.  The  case  of  Goodwin  v.  Jonet,  (3  Mass.  518,) 
decides  that  an  administrator,  who  has  received  letters  oif 
administration  under  the  authority  of  another  state,  cannot, 
by  virtue  of  that  administration,  maintain  a  personal  ectioD 
in  the  courts  of  Maaaaehvtetta ;  and  the  decision  wai 
founded  upon  the  principles  of  the  common  lew,  aa  well  u 
upon  the  particular  statutes  of  that  state.  (And  vid.  11 
Ma»a.  Rep.  256.  2  Pick.  11.)  Chancellor  Kent,  in  Mor- 
rell  V.  Dickey,  (1  JoAn.  Ch.  Rep.  156,)  and  Willianu  T. 
iSCorrs,  (6  John.  Ch.  Rep.  353,)  considers  it  as  well  settled, 
that  we  cannot  take  notice  of  tetters  testamentary,  or  of 
administration,  granted  abroad  ;  and  that  they  give  no  oo- 
thority  to  sue  here.  (3  P.  ffnw.  360.  8  Ves.  44.  3 
Day,  74.  1  Cranch,  269.)  The- defendant  was  clearly  an 
executor  de  son  tort ;  and  the  action  was  properly  brought 
against  him  as  executor  generally.  (Com.  Dig.  Adminia- 
treaor,  (C.  1,  2,  3,)  TMer'a  Ex.  17-,  369.) 

It  is  well  settled,  that  if  an  executor  de  son  tort  plead 
ne  unquea  execvtor,  (as  was  done  in  this  case,)  and  it  be 
found  against  him,  he  shall  be  charged  as  any  other  exec- 
utor, de  honia propHia.     {TtMer,  369.) 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 


OF  THfi  STATE  OP  NEW-YORK.  ^ 

Wait  against  Whitney.  v^i^v^ 

Watt     . 

Assumpsit^  on  a  promissory  note,  dated  QuebeCy  Decern-      whUiMVi 
bar  2l8t,  1818,  for  £125,  made  by  the  defendant,  and  pay-     j^^   ^  . 
aUe  to  jRo&erftfOfi  or  order,  at  90  days,  and  endorsed  by  oftakinff  depo- 
Rabertsan  to  the  plaintiff.     The  cause  was  tried  at  the  me  approved. 
Clinton  circuit,   June   27th,    1826,   before   Throop,  C.  n^pwh!^^^ 

Judge.  r^::^'^^ 

At  the  trial,  it  appearing  that  the  note  was  negotiated  th« party  fcr thai 

'  rr  o  o  purpoM,  may  be 

by  Robertson^  to  the  plaintiff,  in  October,  1824,  after  it  Maminod  dt  6f- 


was  due,  the  defendant  offered  to  prove  by  the  deposition  Andhiidepo- 
of  Sclomon  Levy^  duly  taken  de  bene  esse,  that  the  note  ^^  t£ufh  ^ 
was  paid  to  Robertson  before  he  negotiated  it.  For  this  J^JT^ai^^he^u 
purpose,  he  proved,  by  witnesses  sworn  and  examined,  in  «  ^<»»«  •"  ■ 

'^     '^  .         .      ^  foreign  country, 

open  court,  that  m  December,  1825,  Levy  was  in  Platts*  oroutorthojo- 
burgft,  on  his  way  to  England ,  when  he  was  examined,  by  court;  and  might 
order  of  a  judge,  de  bene  esse,  in  presence  of  the  plaintiff's  SSJli****"  ^^^ 


on 


counsel.  That  the  defendant  directed  the  witness  to  go  "^i^^i. 
to  England  by  way  of  Plattsburghy  that  he  might  be  so  ^?H^  *  ^""^ 
examined.  That  since  the  examination.  Levy  had  return-  have  aet«iaily 
ed  to  Quebec.  It  also  appeared  that  a  commission  bad  for  the  purpoat 
previously  been  obtained,  to  examine  the  witness  at  Que-  him*a?°his"lor^ 
bee.  The  plaintiff's  counsel  objected  to  the  deposition,  **5<JiiM  ^^ii- 
on  the  ground,  that,  as  the  residence  of  Levy  was  known,  ammatioot  dt 

btH§  t99€  UlOUld 

be  should  have  been  examined  on  commission.    The  de- aiwayabefhraB. 
position  was  excluded  by  the  judge;   and  the  plaintiff's 
counsel  excepted.    Verdict  for  the  plaintiff,  $721,08. 

&  SievenSy  for  the  defendant,  moved  for  a  new  trial. 
He  cited  Mwnford  v.  Churchy  (1  John.  Cas.  147.) 

W.  Swetlandy  contra,  said  the  only  mode  of  examining 
witnesses  known  to  the  common  law,  was  in  open  court, 
noa  voce.  This  could  not  be  departed  from,  unless  by 
special  order  of  the  court,  in  the  exercise  of  its  discretion ; 
or  under  the  direction  of  some  statute.  Neither  is  pre» 
tended  in  this  case.  At  any  rate,  it  should  appear  that 
the  witness  cannot  be  found  when  the  deposition  is  offer- 
ed.   {Dunl.  Pr.  550.)    It  is  not  a  proper  case  for  a  de- 
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^UMTi    position,  unless  the  witness  is  a  resident  of  this  state ;  and 
'  *    about  to  depart  from  it. 

Curiaj  per  Sutherland,  J.  The  deposition  should 
bafe  been  admitted  in  evidence.  The  preliminary  proof 
of  the  witness  being  without  the  jurisdiction  of  the  state, 
was  admitted  to  be  sufficient  to  show  that  fact.  It  was  al« 
so  admitted  that  the  deposition  was  taken  on  r^ular  no- 
tice to  the  opposite  attorney ;  and  that  he  attended  before 
the  officer  who  took  it.  He  was  admitted  to  have  compe- 
tent authority. 

The  practice  of  taking  the  deposition  of  witnesses,  who 
are  about  to  leave  the  state,  de  bene  esee^  received  the 
sanction  of  this  court,  in  Muntford  v.  Churchy  (1  John.  Cae. 
150.)  It  has  been  in  constant  use  from  that  period  to  the 
present ;  and  we  are  not  aware  that  the  propriety  of  the 
practice  has  ever  been  questioned,  when  conducted  under 
the  guards  and  restrictions  which  have  been  imposed  upon 
it.  Notice  to  the  opposite  party  is  always  required ;  and  an 
examination  conducted  by  the  parties  themselves,  where  the 
witness  is  present,  and  liable  to  be  sifted  on  cross  examina- 
tion, is  much  more  likely  to  elicit  truth,  and  is  attended 
with  less  delay  and  expense,  than  the  ordinary  mode  of  tak- 
ing it  by  commission.  We  find  the  practice  thoroughly  es- 
tablished ;  and  we  perceive  no  reason  for  changing  it. 

It  is  said  the  witness  must  be  a  resident  of  this  state ; 
and  that  the  practice  is  not  admissible  in  the  case  of  a  for- 
eign witness,  who  happens  to  be  here.  We  are  not  aware 
of  any  reason  for  such  a  distinction.  On  the  contrary, 
Muniford  v.  Chtirch,  which  is  the  only  reported  case  on 
the  subject,  was  one  of  a  foreign  witness.  The  deposi- 
tion was  taken  in  New-  York,  and  the  residence  of  the  wit- 
ness is  stated  to  have  been  in  Connecticut. 

The  deposition,  if  it  had  been  received,  and  contained 
what  the  defendant  offered  to  prove  by  it,  must  have  de- 
feated Che  plaintiflfs  action ;  and  a  new  trial  must  be  granted. 

New  trial  granted.(a) 

(a)  Vid.  JocAfMf.lTcfii^tBttiM. 
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RoosETELT  again$t  The  Heirs  or  Fulton  (a).  BcotunU 


Cotknant;  tried  at  the  New-Yark  circuit  April  lOtb,  ^ 
I8969  before  Walwobth,  C.  Judge.  nm    ^^Wftt 


!■  eovensttL  is  l>md  on  demurrer,  as  being  argumentatire,  bat  not  void ;  aad  if  iMoa  be  taken  upes  it  bf 
llMiDlainn^  and  a  trial  bad,  tbe  defect  i>  cured  by  the  verdict. 

Iiiii  plea  adiaiti  tbe  deed ;  but  denies  the  breaches,  and  puts  in  issue  all  such  Bmtten  as  shoir  IImI 
Hm  covenant  is  not  broken,  or  that  the  defendant  was  never  under  an  obligation  to  fiilfil  tko 


P.  covenanted  to  pay,  on  certain  letters  patent  being  delivered  to,  and  accepted  by  hiak  b  ■■  ■•• 
laM  ofoov^eaanC,  the  declaration  averring  the  delivery  and  acceptance,  held,  that  tht  plea  of  ilO»  A|/Vi0» 
gU  emtvtiUumem  pot  in  issue  the  delivery  and  acceptance  ;  and  that  the  plaintiff  was  boond  to  prof* 
Ikem  upon  the  trial. 

In  eeveoaat  against  the  heirs  of  the  covenantor,  they  pleaded  that  they  had  no^  at  the  *^"f  ffniff 
SMBt  of  tbe  silit,  or  before,  or  since,  any  lands,  tenements  or  hereditaments  by  descent.    RepUcatim^ 
that  the  defendants  have,  aad  at,  and  after  the  commencement  of  the  suit,  had  sufficient  lands,  tsns 
■eats  and  hereditaments  by  descent,  &c.  wherewith  they  could,  and  might,  and  ought  to  have  sitisfted 

J7cU^  that  this  plea  and  replication,  though  broader  than  those  authorized  by  the  statute,  jl  il.  £•• 
It,)  were  yet  euBstantially  within  the  statute ;  and 


Ht,)  were  yet  euBstantially  within  the  statute ;  and  that  the  jury  should  inquire  of  the  value  of  the  land 

flcfd,  also,  that  lands  owned,  but  mortgaged  by  the  ancestor,  and  which  descended,  were  Ugal  awefa 
within  the  issue ;  not  merely  equitable,  assets ;  especisJiy,  as  the  ancestor  died  before  the  mortgage 
■umey  iidl  due. 

Hie  mortgagor,  before  entry  or  foreclosure,  is  deemed  legally  seised  of  the  mortgaged  prsmisse  M  to 
tDpersons  except  the  mortgagee. 

Plain  wotdt,  er  oeoessary  implication,  are  necessary  m  a  will,  to  disinherit  the  heirs  at  law. 

Tbe  testator  gavcL  by  his  will,  certain  annuities  to  his  wife,  some  for  her  use,  and  some  for  the  nse  cf 
lis  cUkken:  thoee  lor  the  use  of  the  wife,  to  be  out  of  the  profits  of  his  steam  boats,  and  those  not 
Moving  sufficient,  then  out  of  any  other  property  or  profits  arismg  from  his  estate  real  or  personal ;  those 
for  the  nee  of  the  children  to  be  out  of  the  profits  othis  steam  boats,  or  any  other  property,  real  or  per* 
seoal ;  and  there  were  other  provisions  in  the  will,  countenancing  the  idea  that  these  annuities  wero 
intended,  by  the  testator,  to  be  made  dependent  upon  the  profit*  of  his  estate,  and  not  to  bieak  in  upon 
theaipitai.  lliere  being  no  express  devise  of  his  real  estate ;  Mdj  that  it  descended  and  became  an* 
■sts  in  the  hands  of  his  heirs  for  the  payment  of  debts  ;  and  remained  totally  unaffected  by  the  words  cf 
Ibe  deviee ;  and  that  the  children  of  the  testator  should,  therefore,  be  sued  on  his  oevenant,  as  Asnrs^not 
udefri»ee». 

In  an  action  against  the  heir  on  the  debt  of  his  ancestor,  to  a  plea  of  rientper  ditumtf  at  the  time  cf 
the  eocameocement  of  the  action,  the  plaintiff  majr  reply  that  the  defendant  had  lands  before  tbe  time^ 
ke.  tad  if  this  issue  be  found  for  tbe  plaintiff,  the  jury  shall  inquire  of  the  value. 

In  9W9rr  other  case,  there  is  no  inouiry  as  to  value. 

If  the  plaintiff  reply  according  to  tne  statute,  (1 H.  Xm  317, «.  4,)  he  is  bound  to  have  the  value  cf  the 
knd  inqotred  of  by  the  hiry. 

If  the  plaintiff,  to  a  plea  uf  n>ns  per  diecenty  reply  assets,  as  at  common  law,  and  the  issue  is  foind 
far  bun ;  or  there  be  judgment  by  confession,  demurrer  or  wU  dieit,  the  judgment  is  general  for  the 

plaiaiiff^  without  any  writ  to  inquire  of  the  lands  descended. 
Tbe  only  difference  between  a  replication  at  common  law,  to  such  a  plea,  and  a  replication  mn 

4ir  the  statute,  is  in  the  time  when  the  assets  are  alleged  to  be  had  by  the  heir.    At  common  law, 

(hs  replication  n,  that  on  the  day  of  iteuing  the  writ,  the  defendant  had  sufficient,  Itc  by  deeesnC, 

eith  a  condosion  to  the  country.    Under  the  statute,  it  is  sufficient  assets  ^^^brt  the  issuing  of  the 

writ 
Tbe  plaintiff  proves  the  latter  issue,  by  shewing  either  assets  when  the  writ  iHued,  or  assets  befero 

thit  time,  which  have  been  bona  fide  aliened;  otherwise,  on  a  replication  at  common  law.    There,  if 

^land  be  alieaed,  it  ceases  to  be  assets. 

(a)  Vid.  6  Cowen'a  Rep.  48,  S,  C. 
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j||Uijnr,  The  Ist  count  of  the  decIaralioD  was  oo  articles  of  agree- 
y^^s^r^  ment,  dated  September  16th,  1813,  by  which  the  plaintiff 
RoMertit  covenanted  that  he  would  cause  to  be  cooveyed  to  the  de- 
HairaoTFuitoB.  fendants'  ancestor,  his  heirs,  &c.  by  letters  patent,  from 
the  United  Staies^  certain  lands  in  Indiana.  And  the  de- 
fendants' ancestor  covenanted  to  pay  the  plaintiff,  when 
the  former  should  receive  the  letters  patent,  a  certain 
gross  sum  of  money,  and  an  annuity  of  $1000  for  20  years. 
The  declaration  averred  that  the  plaintiff  caused  the  lands 
to  be  conveyed  to  the  defendants'  ancestor  in  his  lifetime, 
pursuant  to  the  covenant.  The  second  count  was  substan- 
tially the  same,  averring  a  delivery  to,  and  acceptance  of 
the  patent  by  the  ancestor.  Breach,  non-payment  of  the 
money  and  annuity. 

Plea,  1.  that  the  ancestor,  in  bis  lifetime,  and  the  de- 
fendants, since  bis  death,  had  not  broken  the  covenants 
contained  in  the  articles ;  and  issue  to  the  country.  2.  That 
the  defendants  had  not,  at  the  time  of  the  commencement 
of  this  suit,  or  at  any  time  before  or  since,  any  lands,  tene- 
ments or  hereditaments,  by  descent  from  their  ancestor,  in 
fee  simple.  Replication  to  the  last  plea,  that  the  defend- 
ants have,  and  before,  and  at,  and  after  the  commencement 
of  this  suit,  had  sufficient  lands,  tenements  and  heredita- 
ments, by  descent  from  their  ancestor,  in  fee  simple,  where- 
with they  could,  and  might,  and  ought  to  have  satisfied  the 
moneys  claimed  by  the  plaintiff. 

At  the  trial,  the  plaintiff  claimed  the  moneys  mentioned 
in  the  declaration,  including  the  annuity.  He  then  prov- 
ed  purchases  of  real  property  by  the  ancestor  to  $47,000, 
and  that  he  died  possessed  of  this ;  and  rested. 

The  defendante  objected  that  the  plaintiff  was  bound,  un- 
der the  pleadings,  to  prove  that  the  letters  patent  had  been 
delivered  to,  and  accepted  by  the  anoestor.  The  judge 
overruled  the  objection. 

The  defendants  then  gave  in  evidence  the  will  of  Ful- 
^^,  the  ancestor ;  and  insisted  that  it  prevented  the  inter- 
•^  of  the  defendants  as  heirs ;  that  they  did  not  take  as 
•^h  I  but,  if  at  ail,  as  devisees  under  the  will ;  the  nature 
of  which  will  appear  Sufficiently  in  the  opinion  of  the 
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oouTt    The  judge  decided  that  they  took  as  heirs,  n^with-    Albany, 
standiog  the  will.  \^^v^ 

The  defendants  then  shewed  in  evidence,  that  the  ances-  Boomt«ic 
tor  had,  in  his  lifetime,  mortgaged  the  real  estate  claimed  HtirtorFiiUM. 
to  have  descended,  and  died  before  the  mortgage  money 
was  due  ;  and  insisted  that,  therefore,  it  was  not  legal  as- 
sets within  the  plea  ;  but  only  equitable  assets.  The  judge 
decided  that  it  was  legal  assets.  He  charged  that  the  plain- 
.  tiff,  having  falsified  the  whole  of  the  defendants'  pleas,  was 
entitled  to  a  general  verdict.  That  no  lands  having  been 
aliened  by  the  defendants,  the  jury  were  not  to  inquire 
of  the  value  of  the  lands  descended  ;  but  the  second  plea 
being  false,  the  plaintiff  was  entitled  to  a  general  verdict 
for  the  sum  due  on  the  articles.  The  defendants  excepted 
to  this  charge,  and  to  each  of  the  opinions  expressed  by 
the  judge  on  the  trial.  The  jury  found  a  general  verdict 
for  the  plaintiff,  for  $$21,418,04. 

C.  Graham  and  J.  Sudam,  for  the  defendants,  moved 
for  a  iie  w  trial.     1 .  That  the  plea  of  non  infregU  conven- 
iumem  was  a  valid  plea,  and  put  in  issue  the  delivery  of 
the  patent,  they  cited  2  Chit.  PI  421  ;  3  Wentw.  PL  386 ; 
2  Sdw.  JS.  P.  458,  9 ;    1  Chit.  PI.  482.    2.  That  the  de- 
fendants, in  consequence  of  the  will,  had  no  assets  as  heirs ; 
but,  if  at  all,  only  as  devisees,  they  cited  Bac.\Ahr.  Heir 
ondAnceatorj  (I)  p.  469.    3.  That  the  real  estate  in  the 
defendants'  hands  was  equitable,  not  legal  assets,  they  cit- 
ed Bac.  Abr.  Heir  and  Ancestor,  (i  )  p.  469 ;  2  Vern.  61 ; 
6  Co.  58.    4.  That  the  judge's  charge  was  incorrect,  in 
holding  the  second  pleajfalsified,  and  advising  to  a  gene- 
ral verdict,  without  regard  to  the  value  of  the  land,  they 
dted  1  R.  L.  317 ;  Bam.  444 ;  Bac.  Abr.  tU.  Heir  and 
Ancutor,  (H)  465. 

J.  /.  RoaeeveUy  jun.  contra,  cited,  in  answer  to  the  1st 
point,  5  Caweny  476 ;  13  John.  404 ;  4  Cowen,  473 ;  14 
Wtt.  89;  10  id.  47  ;  2  Chit.  PI.  544 ;  6  Com.  Dig.  238, 
flwder,  {S.  17) ;  Bridgm.  ed.  BuU.  JN.  P.  1055,  1069, 
Uno,  1103.    In  answer  to  the  2d,  he  cited  Com.  JHg. 
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ALMMT.    Pleader,  (&  90) ;  2  Samd.  7.  note  (4);  »  TUd,  1018 ; 
8  a».  134;  BuU.  N.  P.  142;  11  Vet.  98;  2  FofiM.  51 ; 


T. 


^ 


4  Cam.  Dig.  180,  191 ;  2  Fea.  235;  3 Id.  493 ;  td.  99; 
id.  210;  1  £.  ^  P.  543;  WiUea,  141 ;  1  Ve$.  jun.  661 ; 
1  Ve$.  ^ Bea. 466 ;  a>m.JRg>.72;  1  iSaIik.241;  iLytw. 
793,  7;  1  Ld.  iZaym.  728 ;  2^fik.  293;  SJSro.  C.  C. 
187  ;  1  Swanst.  201 ;  9  JoAn.  404 ;  1  Mad.  Ch.  253.  In 
answer  to  the  3d  point,  he  cited  1  John.  Ch.  Rep.  130 ;  1 
Caines'  Cos.  lErr.  47;  7  John.  278,  281 ;  6  id.  290;  15 
id.  205,  319;  11  id.  534 ;  7  {d.376 ;  4  Fe«.  538;  1  R.L. 
74 ;  2  Vem.  61.  In  answer  to  the  4th  point,  he  cited  1 
R.L.  316;  2  iSbund.  7,  nof«  (4);  Plawd.  440;  Omm. 
D^.  Pleader,  {S.  42) ;  1  GreenUqf'e  ed.  L.  N.  F*  236; 
I  R.  L.  502. 

Oiiria,  per  Woodwobth,  J.  The  defendants  excepted 
to  the  decision  of  the  judge,  excluding  the  chancellor's  de- 
cree and  injunction  as  evidence.  On  the  argument,  this 
exception  seems  to  have  been  waived.  I  shall,  therefore, 
not  notice  it ;  .but  proceed  to  consider  the  remainii^  Q^os-^ 
tions. 

It  is  contended  that  the  plaintiff  was  bound  to  prove  the 
averment  in  his  declaration,  that  letters  patent  for  the  lands 
mentioned  in  the  covenant,  had  been  delivered  to,  and  ac- 
cepted by  FuUon.  He  covenanted  to  pay,  when  be 
should  receive  the  patent.  The  pleas  are  non  infregit 
confoenHonem ;  and  nothing  by  descent.  Is  the  averment 
admitted  by  the  pleadings  ?  Chitty  observes,  that  there  is, 
strictly,  no  general  issue  in  covenant ;  for  the  plea  of  non 
eH  factum,  only  puts  the  deed  in  issue,  and  not  the  breach 
of  covenant.  It  is  bad  on  demurrer,  though  it  would  be 
aided  after  verdict.  (1  ChU.  PI.  482.)  The  reason  giv- 
en is,  that  such  plea  is  too  general ;  and  two  negatives  do 
not  make  a  good  issue.  (5  Com.  Dig.  Pleader,  622.)  In 
fVeieii^ham  v.  Comb,  (I  Lev.  18S,)  the  breach  assigned 
was,  that  tfae  defendant  was  not  seised  in  fee ;  and  so  had 
not  performed  his  covenant.  The  plea  was,  that  ke  had 
not  broken  his  covenant.  Verdict  for  the  [Jaintiff.  It  mm 
Inoved  m  arrest  of  judgroeiit,  that  this  was  not  an  imm  ;  it 
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coiwstiiig  of  two  negatives.    The  court  at  first  doubted ;    Albany, 
bot  afterwards  ga?e  judgment  for  the  plaintiff,  on  the  ground 


that  it  was  an  issue  argumentative  and  informal ;  for  if  he     BooMveh 
bad  not  broken  his  covenant,  he  was  seised  in  fee ;  and  if  Hun  ^T^um. 
be  was  not  seised  in  fee,  he  had  broken  his  covenant ;  so 
that  it  is  not  wholly  immaterial.    In  Pitt  v.  RusaeUf  (3 
Lev.  19,)  such  a  plea  was  held  bad  on  demurrer ;  because 
two  negatives  cannot  make  a  good  issue.     (5  Cam.  Dig. 
GS8,  (2  V.  5.)     2  Bl.  Rep.  1312,  S.  P.)    But  the  defect 
shall  be  cured  after  verdict.    In  Hodgson  v.  The  East  tnr 
iia  Company^  (8  T.  R,  278,)  on  a  covenant  for  quiet  en- 
joyment, the  plaintiff  alleged  that  A.  B.,  lawfully  claiming 
title  und^  the  defendant,  entered.     Several  other  breaches 
were  assigned.    Issues  were  joioed  on  some  of  the  pleas ; 
but  to  the  plea  of  nan  infre^,  ^c.  the  plaintiff  demurred. 
The  counsel  for  the  plaintiff  argued  that  the  plea  was  too 
general,  because  it  attempted  to  put  all  the  breaches  in 
issue ;  and  also  the  execution  of  the  deed.    In  opposition 
lo  this  argument,  Gilbert  v.  Martin,  (  1  Lev.  1 14,)  was 
died,  where  it  was  holden,  that  on  a  covenant   for  not 
repairing,  the  deed    was  admitted,  and    the    non-repair 
only  put  in  issue.    LatorencCy  J.  referred  to  GUb.  Hist. 
C  P.  155 ;  where,  speaking  of  the  plea  of  nan  infregit 
easventionem,  he  says,  the  defendant  ought  to  traverse 
other  the  deed  or  the  breach  ;  and  both  cannot  be  involv- 
sd  in  this  plea ;  because  the  gist  of  the  action  lies  on  the 
deed,  which  roust  be  traversed  by  itself.    Lord  JiTenyon,  in 
dAvering  the  opinion  of  the  court,  held,  that  the  plea  could 
M  be  supported ;  that  it  was  only  argumentative ;  and, 
therefore,  an  improper  plea.     Tidd  observes,  in  the  action 
ef  covenant,  the  defendant  must  specially  controvert  the 
deed,  or  show  that  he  has  performed  the  covenant,  or  is 
kptty excused  from  the  performance  of  it;  or  admitting 
the  breach,  that  he  is  discharged  by  matter  ex  post  facto. 
(I  Tidd^s  Pr.  693.) 

All  that  can  be  extracted  from  these  authorities  is,  that 
dn  plea  is  argumentative,  but  not  whoUy  immaterial ; 
te  it  is  bad  on  demurrer,  but  cured  by  a  verdict.  The 
VMtbn,  then,  is,  what  does  the  jplea  edmit  ?    It  is  clear 
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^p£^Sl  ^'^  ^^^  ^^^  '"  admiltedy  and  the  breach,  merely,  put  in 
\^i^^^  issae.  When  the  covenant  is,  simply,  that  the  defendant 
^ooMifnk  shall  do  a  certain  act,  independent  of  any  condition  preoe* 
HMntfFviioa.  dent,  there  is  no  difficulty  in  understanding  the  meaning 
and  application  of  the  plea.  In  such  a  ease,  when  the  de- 
fendant says  he  has  not  broken  his  covenant,  the  argument 
derived  from  the  plea  is,  either  that  he  has  performed  the 
covenant,  or  is  legally  excused  from  the  performance ;  or 
that,  in  some  other  way,  the  plaintiff  has  released  or  dis- 
charged him.  Thus,  on  a  covenant  to  pay  money,  if  the 
defendant  has  paid,  or  there  was  a  tender  and  refusal,  or 
the  plaintiflf  had  executed  a  release,  the  defendant  might 
correctly  affirnr,  that  he  had  not  broken  the  covenant.  The 
plea,  although  argumentative,  must  necessarily  be  under- 
stood in  that  manner ;  for  if  either  of  the  alternatives  spe- 
cified had  happened,  how  could  it  be  said  the  covenant 
was  broken  ?  If  it  be  said  that  this  imposes  a  hardship  on 
the  plaintiff,  by  admitting  a  defence  so  general  and  uncer- 
tain, the  answer  is,  that  he  has  voluntarily  chosen  to  go  to 
trial  on  the  plea,  such  as  it  is,  rather  than  get  rid  of  it  by 
a  demurrer.  If,  then,  the  defendant  may  prove  any  fact 
that  shews  he  has  not  broken  his  covenant,  where  the  cove- 
nant is  independent ;  is  he  entitled,  when  the  breach  is  a^ 
signed  on  a  dependent  covenant,  to  rest  on  the  fact  that 
the  condition  precedent  has  not  been  performed  ?  If  the 
plea  is  to  be  understood,  as  I  think  it  is,  as  denying  every 
fact  that  constitutes  a  breach,  I  do  not  perceive  on  what 
ground  it  can  be  contended,  that  the  plea  admits  the  condi- 
tion precedent ;  which  must  be  proved  by  the  plaintiff,  if 
not  admitted  by  the  pleadings.  The  effect  of  such  a  con- 
struction would  be  to  limit  the  operation  of  the  plea ;  to 
preclude  the  defendants  from  relying  on  one  of  the  grounds 
of  defence,  the  non-delivery  of  the  patent  to  Fulton.  If 
this  was  not  performed  on  the  part  of  the  plaintiff,  the  cov- 
enant of  Bhutan  was  not  broken.  In  order  to  assign  a  good 
breach,  the  plaintiff  must  aver  two  things ;  that  the  patent 
was  delivered,  and  that  Fidton  had  not  paid.  Without 
this,  no  breach  is  alleged.  If  the  patent  has  not  been  do- 
Kf  ered|  the  coveiiant  on  the  part  of  FuUan  is  not  broken. 
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When  the  defendant  says,  I  have  not  broken  my  corenanti    albant, 
the  assertion  is  general.    It  is  the  same  as  saying,  I  denyi 


that,  on  any  ground,  I  have  become  liable  on  this  covenant.     BooMvdt 
Whether  the  defendant  rely  on  the  non-delivery  of  the  Hiki«riui«r 
patent,  or  that  he  has  paid  on  the  day  the  money  become 
doe,  is  not  specified.    He  may  rely  on  either  under  such 
a  plea ;  because  the  existence  of  either  fact  constitutes  a 
p^ect  defence.    The  plea  negatives  the  breach  in  Mo. 
If  the  patent  was  not  delivered,  the  covenant  is  not  broken 
according  to  the  meaning  of  the  contract.    It  would,  there- 
fere,  seem  to  me  to  be  a  contradiction  in  terms,  to  say  that 
the  plea  admitted  the  delivery  of  the  patent,  when  that  de* 
livery  is  essential  to  make  out  the  breach.    If  the  plea  is  a 
denial  of  the  breach  upon  any  and  every  ground  that  may 
be  assumed ;  upon  what  principle  can  the  court  narrow  it ; 
and  say  the  defendants  did  not  intend  to  rest  on  the  non* 
d^ery  of  the  patent ;  that  the  covenant  was  not  broken, 
because  the  plaintiff  has  not  done  what  he  was  bound  to  do, 
before  any  question  can  be  raised  as  to  the  defendants'  de« 
lioqoency  ?  and  this  too,  when  it  must  be  adnoitted  that  the 
covenant  cannot  be  broken  without  such  performance  on 
the  part  of  the  plaintiff*,  or  a  legal  excuse  for  the  omission. 
This  is  certainly  a  technical  objection  ;  and  one  that,  ve- 
ry probably,  the  plaintiff  might  have  obviated  by  proof,  had 
it  been  deemed  material  so  to  do.    But  it  was  not  done.  The 
defendants,  therefore,  have  a  right  to  insist  on  it  as  cause 
for  a  new  trial.    It  becomes  unnecessary,  for  the  purpose 
of  deciding  this  cause,  to  consider  the  remaining  questions 
niied;  but  as  they  are  now  before  us,  it  may  be  the  means 
of  aving  expense  and  further  litigation,  if  they  are  dispos- 
ed of  on  the  present  application. 

The  next  question  is,  whether  the  defendants  had  any 
hndi  by  descent  from  the  covenantor.  It  appeared  on  the 
trial,  that  certain  parcels  of  land  in  the  city  of  New-  York, 
veie  conveyed,  in  fee,  to  JFVitfon,  in  1813 ;  that  in  May, 
1B14,  Fklton  and  wife  executed  a  mortgage  on  these  land ; 
thit  the  money  secured  by  the  mortgage  was  payable  in 
Apd,  1815 ;  and  that  Fultm  died  in  the  month  of  Feb- 
niiry  preoediog.  On  this  state  of  faats,  the  inquiry  is, 
VouVil.  11 
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iff*^*'  wiHAber^'Opon  the  suppwitioB  that  the  defendants  afe  to 
be  considered  as  taking  by  descenti  their  interest  in  tbe' 
mortgaged  premises  is  to  be  deemed  equitable  or  legal 

HamaffUliau  aSS^tS. 

The  question  depends  on  this :  was  the  legal  estate  vest' 
ed  in  the  mortgagor  ?  However  the  law  may  be  consider* 
ed  hi  England  on  this  point,  as  was  observed  in  CoUimB 
v«  2Wiy,  (7  John.  281,)  it  is  very  clear  that,  in  this  state, 
our  courts  have  gone  greater  lengths  than  the  precedents 
in  th^  EngUsh  books,  towards  the  recognition  of  the  mort- 
gagor's estate  at  law.  It  is  here  the  subject  of  sale  on  ex- 
ecution as  real  estate ;  and  on  the  other  hand,  the  interest' 
of  the  mortgagee,  before  entry  or  foreclosure,  is  not  the 
subject  of  such  sale.  The  nature  of  the  mortgagor's  es- 
tate, then,  falls  within  the  terms  of  the  act,  '^  lands  and  ten- 
ements whereof  the  debtor  was  seised."  In  HUcheock  ▼• 
Barrington,  (6  John.  290,)  C.  J.  Kent^  in  deliveriqg  the 
opinion  of  the  court,  observes,  *'  it  is  now  the  settled^  law 
in  this  court,  and  the  same  principle  has  been  recognised 
in  the  court  fpr  the  correction  of  errors,  that  the  mortg»* 
gor  is  to  be  deemed  seized,  notwithstanding  the  mortgage^ 
as  to  all  persons  except  the  mortgagee,  and  his  represeet»« 
tives.  When  his  interest  is  not  in  question,  the  mortga- 
gor, before  foreclosure,  or  entry  under  the  mortgage,  is 
now  considered,  at  law,  as  owner  of  the  land ;  and  it  does 
not  lie  with  his  heir  or  assignee,  to  deny  the  seisin.''  The 
decision  referred  to  in  the  court  for  the  correction  of  er- 
rors, will  be  found  in  1  Cdnes^  Cos.  Err.  47.  The  same 
doctrine  was  also  recognized  in  Sedgwick  v.  HoUenbaekf 
(7  John.  380,)  where  it  was  held  that  an  outstanding  mort- 
gage without  foreclosure,  or  previous  possession  under  it, 
was  not  a  breach  of  the  covenant  of  seisin.  There  are  se- 
veral ^  other  cases  in  confirmation  of  the  same  principle. 
{llJohn.Sa4.    4  id.  41.     15  id.  205,  319.) 

In  the  case  before  us,  there  was  no  foreclosure  or  en- 
try ;   nor,  indeed,  could  there  be,  as  the  mortgagor  died 
before  the  mortgage   money  became  due.    Consequenity 
the  mortgaged  premises  are  legal  assets  in  the  hands  of  tbe 
hms* 
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The  Mxt  qyestioQ  is,  whether  the  estate  caqie  to.  tbf  miaasw, 
cMeedaDts  as  heirs ;  or  whether  they  hold  it  a9  devjseei. 
The  will  of  FuUan  was  not  drawn  with  professional  skill ; 
and  this  question  is  involved  in  some  uncertainty.  I  )»ave  g-irrff^im 
aiamioed  it  with  considerable  attention ;  but  have  not 
been  able  to  remove  the  difficulties  that  lie  in  the  way  of 
their  taking  as  devisees. 

Piain  words  of  gift,  or  necessary  implication,  are  requited 
10  disiDherit  an  heir  at  law.    His  title  is  phuii ;  and  ean^ 
not  be  defeated,  unless  there  is  a  disposition  of  the  sub- 
ject, to  some  person  capable  of  taking.     (9iFonbL  51.)    U 
is  enough  for  the  heir  to  say,  it  is  not  given  to  any  one  iebe. 
If  it  is  not  given  to  some  other    person,  he  cannot  be  e»- 
dnded.    He  will  take  what  is  not  disposed  of,  even  against 
the  testator's  intention.     (2   Vea.  jun.  225.    8  id.  493. 
tFonbl.  51.)     There  is  no  devise  here,  in  express  terips*; 
and  if  there  be  any,  it  must  depend  on  necessary  impls- 
oation.    The  testator  gave  to  his  wife,  out  of  the  profits 
arisiog  from  his  steam  boats,  and  that  not  proving  sufficient, 
Iben  out  of  any  other  property  or  profits  arising  from  hi6 
estate  real   or  personal,  an  annuity.    He  also  gave  to  his 
wife,  out  <^  the  profits  of  his  steam  boats,  or*  any  othep* 
property  real  or  personal,  an  annual  allowance  for  each  cf 
his  efaildren.     From   the  liberal  allowance  made  for  the 
wife  and  children,  it  may  be  presumed,  the  testator  had 
BO  doubt  of  dying  possessed  of  sufficient  property  to  satis- 
fy theee  bequests ;  and  although  there  is  a  little  variation  in 
the  words  used  in   the  bequest  to  the  wife,  from  those 
in  the  bequest  to  the  children,  I  think  it  is  to  be  inferred 
that  the  annuity  to  the  wife  and  children  was  intended  to 
be  derived  from  the  same  sources.    As  to  the  latter,  the  ex* 
yrelsions  used  are  plain.      *^Out  of  the   profits  arising 
^JDOi  my  steam  boats,  or  any  other  property  real  or  per^ 
•anal,'*  are  words  perfectly  intelligible ;  nor  is  the  constriio- 
tioB  of  the  sentence  difficult.    The  profits,  in  both,  cases^ 
wsie  in    the  mind  of   the  testator.     Before    the   woids 
^tDj  other  prcqperty  real  or  personal,"  the  words,  '^  out 
of  tbe  profits  arisiDg  from,"  are  clearly  understood.    Thii 
h  the  grammatical'  constraetion ;  and,  I  approhendi  eotiei^ 
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pondi  with  the  intent    In  the  bequest  to  tbo  wife,  the 
word  property  is  ased.    The  sentence  reads   thus :  **  out 
of  iny  other  property  or  profits  arising  from  my  estate,  re- 
al or  personal."    The  word  property^  as  used,  implies  no 
more  than  pu^n.    There  is  not,  in  the  will,  any  intimation 
that,  in  any  event,  a  sale  of  real  estate  was  in  contemplation. 
The  future  profits  arising  from  steam  boats  or  other  pro- 
perty» were  doubtless  considered  as  likely  to  exist.   The  rents 
and  profits  were  deemed  ample  to  accomplish  the  object.  This 
construction  derires  support  from    another   part   of    the 
will.     After  giving  various    legades,  the   testator  adds, 
'^all  my  other    property   shall  accumulate,   the    interest 
of  each  year  be  added  to  the  capital,  until  the  eldest  of 
my  children  arrives  at  the  age  of  21  years."    The  sense 
in  which  the  word  property  is  used  is  manifest ;  for  it  is 
explained.    The  interest  of  each  year  was  the   property 
in  view.    The  accumulation  was  in  reference  to  that ;  leav- 
ing the  title  to  the  real  estate  untouched.    This  clause  is 
a  farther  illustration  of  the  confidence  the  testator  had,  that 
the  profits  of  hb  estate  were  ample ;  and  needed  not,  in 
any  event,  the  sale  of  his  real  estate.     The  will  farther 
provides,  that  on  the  eldest  child  arriving  at  the  age  of  21 
years,  the  accumulated  property  shall  be  divided  into  as 
many  portions  as  there  shall  be  children ;  that  whatever 
Mm  shall  become  the  portion  of  a  daughter,  she  shall  on- 
Ir  have  the  interest  of  it  during  life ;  at  her  death,  three 
fourths  of  the  capital  shall  be  divided  among  her  children, 
as  she  shall  determine,  in  such  portions  as  they  may  respec- 
tivelv  merit.    If  she  has  no  child,  she  may  will  the  whole 
capital    These  clauses,  in  connexion  with  the    preceding, 
show  dearly  what  the  testator  intended,  when  he  speaks  of 
his  propertv,  and  the  portions   of  his  children.      It    is 
moner,  the  "product  of  personal  estate.    Interest  shall  be 
paid  on  the  sum  that  forms  the  portion.    This  is  tenned 
the  capitaL    The  will  then  points  out  how  it  shall  be  divid- 
•^-     The  natural    import  of  these  expressions  is  appli- 
^^  to  money,  not  land.    It  seems  to  me,  there  is  no- 
^^  ^  the  will  to  indicate  a  different  intent.    I  think  we 
^  ^  'Vht  to  praeomo  that  the  testator  had  but  little^  if 
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any  real  eftate,  that  waa  unincumbered.  The  mortgaged  AXJBJMf 
premises  were  charged  with  a  hxgp  debt ;  probably  to  near  s^^^^m^ 
the  Tmlue.  It  does  not  appear  that  the  testator  was  seis-  RooMf«a 
ed  of  any  other.  If  this  be  so,  it  accounts  for  the  testa-  iftin  tf  ryyj. 
tor's  not  making  a  disposition  of  his  real  estate;  willing 
lo  leave^it  to  the  course  of  descent,  and  providing  only  far 
the  application  of  the  rents  and  profits,  if  any  were  reoeifw 
ed.  Whether  this  be  a  solution  or  not,  is  immaterial. 
Whatever  be  the  cause,  I  think  the  real  estate  was  not  de- 
vised. The  testator  appomted  his  wife  and  William  Cut- 
Hngj  trustees  to  manage  his  estate,  to  fulfil  the  terms  and 
eonditions  of  his  will ;  and  to  be  guardians  of  his  chitdreo. 
Not  a  suggestion  that  they  were  authorized  to  sell.  On 
the  contrary,  the  language  made  use  of,  seems  to  forbid 
that  construction.  To  manage  an  estate,  is,  in  common 
parlance,  as  well  as  legal  acceptation,  no  authority  to  part 
with  the  entire  interest.  With  respect  to  the  trustees, 
the  intention  seems  to  have  been,  to  give  them  the  pow- 
ers of  executors  in  relation  to  the  personal  estate;  and, 
as  to  the  real  estate,  and  the  infant's  share  of  the  princi- 
pal, that  they  should  have  the  possession  and  management 
of  both  as  testamentary  guardians ;  applying  the  interest 
and  rents  to  the  purposes  of  education  and  maintenance ; 
and  accumulating  the  residue,  to  be  paid  to  their  wards  on 
their  coming  of  age.  If  the  annuities  had  been  expressly 
charged  on  the  real  estate,  it  would  not  have  been  a  de* 
vise  to  the  trustees ;  and  there  are  no  other  persons  who 
can  claim  the  character  of  devisees.  I  apprehend  the  will 
disposes  of  the  personal  estate  only.  The  charge  is  only 
on  the  rents  and  profits.  Besides,  the  charge,  such  as  it 
is,  is  contingent,  depending  on  the  insufficiency  of  the 
steam  boat  profits,  about  which  there  is  no  proof.  Jacit- 
soii  V.  Burr,  (9  John.  104,)  is  very  much  in  point.  Th0 
testator  directed  his  executors  to  pay  his  debts,  and  a  cer- 
tain simi  to»his  wife,  and  legacies  to  his  children  ;  and  or* 
deied  his  executors  to  have  his  real  and  personal  estate  iq^* 
praised ;  and  that  the  heirs  and  legatees  should  receive  th^ 
several  sums  out  of  his  estate  in  lands,  goods  and  chat* 
tela.    It  was  contended  that  this  was  a  devise  in  feej 
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with  Ibc  iMTBeat  of  the  I^Bcks ;  bat  ifaa  cwit 
there  WM  BoderiKoT  tbe  r*1  eilile;  that  the  u- 
,  had  a  power  to  sell  ibe  had* ;  and  if  ao, 
.  tbe  ouie  in  tbe  laDds,  io  the  mean  lime,  and  nolil  it  mi 
■wMt  deaeeoded  to  the  hein  at  la«r.  ilj  coDdnnOB,  tbere- 
fae,  ia,  ihst  iba  defendanti  took  bj  deeoeoi  as  beirs  of  tbe 


Tbe  tmij  renaiiiiiig  qnaiioo  m,  wbetbar  Iba  jorf  oo^ 
to  have  iaquiied  into  the  lalne  of  tbe  fawd  deaeeoded. 

Tha  pka  ii,  that  the  defendAta  had  not,  at  the  cnn- 
MeDoement  of  the  aait,  nor  at  anj  time  before  or  lino^ 
way  knda,  &c  in  fee  aimple  by  deaoeot ;  on  which  inae 
WW  taken.     On  tbe  tiial,  the  plaintiff  feloified  the  plea. 

It  MeoM  to  be  well  settled  hj  tbe  commoo  kw,  that 
where  an  action  is  btooght  agaiDit  tbe  heir,  (»  an  obbgar 
tion  nmde  by  his  ancestor,  in  which  be  has  bound  bis  beiis ; 
in  order  not  to  be  liable  (artber  than  the  value  of  tbe  land 
deaoended,  it  is  Decenary  for  bioi  to  confess  the  actioi^ 
and  admit  tbe  certainty,  of  the  assets.  If  be  pleads  a  biss 
plea,  which  is  found  against  him  ;  or  if  judgment  be  given 
by  deCuiIt,  or  on  any  other  matter  or  ground,  without  coo- 
ftising  and  Bbowing  the  certainty  of  tbe  asets,  tbe  plain- 
tiff shall  hare  executiou,  as  he  should  have  for  the  debt 
of  the  beir  himself  on  his  own  bond.  Tbe  authorities  an 
collected  in  2  Sound.  7,  note  (4).  If  the  heir  had  boma 
JSde  aliened  tbe  lands  which  be  had  by  descent,  before  an 
action  aras  commenced,  he  mi^t  discha^e  himself,  by 
pleading  that  be  bad  nothing  by  descent  at  the  time  of  ao- 
tng  out  the  writ ;  and  there  was  no  remedy  at  law.  Tbe 
stelDte  3  and  4  ff.  ^  M.  a.  5,  6,  altered  the  commm  law 
ia  two  respects:  1.  By  declaring  that  the  heir  should  be 
aaswereble  to  the  value  of  the  land  sold  or  aliened,  and 
tiiat  to  tbe  plea  of  rten*  per  disceiU,  the  plwntiff  might  re- 
ply that  be  bad  lands  before  tbe  original  writ  brought ;  and 
if-  tbe  iHne  was  ibund  for  tbe  fdaintiff,  tbe  jurjb  should  »• 
^■n  of  tbe  TBlne  of  the  lands,  upon  which  exacaliiHi 
ihotdd  be  awiided  against  tbe  bar.  Thia  stalnte  fwthav 
pnvidam  that  if  judgment  be  given  against  tbe  beir  fay  «pa> 
filMoa  el  the  Ktioa,  witboat  coofeiM^  tbe  asMit  Jwowd 
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•d,  or  upon  demurrer  or  fnU  dicii,  it  shall  be  f(Mr  the  debt     j^^f^S^* 
or  damageSi  wiUioat  any  writ  to  inquire  of  the  value  of     s^^v^^,** 
the  lands.     Whenever  the  pkintiff  replies  according   to     Rmmt*!^ 
this  statute,  he  is  not  entitled  to  a  general  judgment,  as  Umm^Wvkm^ 
ha  was  at  common  law ;  but  can  only  recover  the  value  of 
the  land,  which  the  jury  must  find.     (2  Sound.  7,  m4$  (4.) 
CarHL3M.    5  Mod.  119,  122,  123.     10  Afod.  18,  19.) 
It  is  also  laid  down  in  2  Saund.  7,  note  (4,)  that  if  the 
bsir  has  not  sold  the  land,  the  plaintiff  may  reply  accord- 
iag  to  the  statute ;  and  aver  that  the  defendant  had  lahdif' 
from  kU  anceaior  before  euit  brought.     The  jury  are* 
obliged  in  that  c^tse,  to  assess  the  damages.      It  will   be 
seen,  that  under  this  issue,  the  allegation  of  the  plaintiff  ii^ 
made  out,  either  by  proving  that  lands  descended,  which 
the  defendant   aliened,  or  merely  that  lands  descended 
which  had  not  been  aliened.     In  either  case,  the  defend- 
ant necessarily  had  the  land  before  suit  brought.    When- 
ever the  plea  of  riens  per  discent  is  pleaded,  the  plaintiff 
may  reply  according  to  the  statute ;  or  he  may  take  issue 
Oft  the  plea,  and  say  that,  on  the  day  of  issuing  the  writ, 
the  defendant  had  sufficient  lands  by  descent,  and  conclude 
to  the  country  ;  which  is  the  form  of  the  replication  at  the 
common  law.     In  that  case,  if  the  verdict  is  for  the  pliun- 
tiflr,  no  value  is  assessed  ;  but  a  general  judgment  entered. 
The  replication  under  the  statute  varies  only  as  to  this 
time  of  having  assets ;  alleging  that,  before  the  suing  out 
of  the  writ,  the  defendant  had  sufficient  lands  by  descent. 
The  statute  has  altered  the  common  law  in  this  respect ; 
tint  when  a  verdict  is  found  for  the  plaintiff  on  the  replt- 
cafton  given  by  the  statute,  the  plaintiff  is  entitled  to  r^ ' 
omr  the  value  of  the  binds  descended.     (2  Saand.  1, 
sob  (4.) 

'  The  view  thus  taken,  is  in  reference  to  the  law  on  this 
qsMtbn  fai  England.  Our  statute,  (1  jR.  L.  316,)  was 
PiMed  for  the  relief  of  creditors.  It  has  incorporated  the 
2  iMl  4  W.  4*  jM.  ch.  6,  9.  5,  6,  on  which  I  have  remarked. 
It  hn  also  enlarged  the  remedy,  by  albwing  every  creditor, 
viNtter  by  simple  contract  or  specialty,  and  whether  the 
Ml  are  oMBtioMd  or  not,  to  maintain  an  action.     On 


••»?Ti 


w. 
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Auuati  the  quMtion  when,  and  in  what  cases  the  junr  are  to  flod 
the  value  of  the  land,  our  statute  and  the  English  are  alike. 
The  second  and  fourth  sections  are  connected ;  the  one 
making  the  heir  liable  when  he  has  aliened  before  suit 
brought,  the  other  declaring  that,  to  the  plea  of  rien$  per 
dUeentf  at  the  time  of  the  commencement  of  the  action^ 
the  plaintiff  may  reply  that  the  heir  had  lands  from  his  an- 
cestor before  commencement  of  such  action ;  and  if  foulid 
for  the  plaintiff,  the  jury  shall  inquire  of  the  value.  In 
every  other  case,  there  is  no  inquiry  as  to  value.  If  the 
issue  is  not  found  under  the  statute,  or  the  judgment  be 
by  confession,  demurrer  or  nil  dicU,  it  is  for  the  debt  and 
damages,  without  any  writ  to  inquire  of  the  lands  de- 
scended. 

The  question  here,  whether  damages  ought  to  have 
been  assessed,  depends  on  the  form  of  pleading.  Have 
the  defendants  pleaded  riens  per  diacent  at  the  time  of  the 
commencement  of  the  action  ?  The  plea  is,  that  they  have 
not,  at  the  commencement  of  the  suit,  nor  at  any  time  be- 
fore or  since,  had  any  lands,  &c.  by  descent.  This  plea  is 
more  extensive  than  the  plea  mentioned  in  the  statute,  to 
which  the  plaintiff  may  reply  as  the  statute  directs  ;  1>ut  it 
contains  the  specific  fact,  and  is  not  the  less  such  a  plea 
as  the  statute  speaks  of,  because  it  contains  additional  mat- 
ter. It  was  perhaps  drawn  in  this  manner  to  render  a 
rejoinder  unnecessary,  by  negativing  a  fact  which  the 
plaintiff  was  bound  to  allege  in  bis  replication,  in  order  to 
briog  the  case  under  the  6th  section  of  the  act ;  and  there- 
by make  the  assessment  of  damages  proper.  To  this  plea, 
the  plaintiff  replied  that  the  defendants  have,  and  before 
and  at,  and  after  the  commencement  of  the  suit,  had  suffi- 
cient lands,  &c.  Although  the  issue  is  joined  on  several 
fads,  it  is  enough  that  there  is  an  issue  on  the  fact,  wheth- 
er the  defendants  had  lands  by  descent,  before  the  com- 
mencement of  the  action.  By  replying  in  this  manner,, 
the  plaintiff  brought  his  case  under  the  statute,  and  there- 
by the  inquiry  as  to  the  value  of  the  lands  was  indispen- 
•abie.  It  was  not  at  the  election  of  the  plaintiff  to  pio- 
ceed  under  the  statute,  or  rest  upon  the  conunOQ  law. 
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That  his  replication  is  under  the  » statute  is  evident,  be- 
cause it  alleges  the  facts  there  specified,  and  because  such 
iacts  could  not  be  replied  at  the  common  law.  It  was 
competent  for  the  plaintiff  to  have  replied  differently,  and 
alleged  that,  at  the  commencement  of  the  suit,  the  defend- 
ants had  lands  by  descent;  and  if  found  for  him,  there 
would  be  a  general  judgment.  That  might  have  been  done 
with  safety,  as  it  is  not  pretended  there  has  been  an  alien- 
ation* The  jury  then  ought  to  have  assessed  the  value ; 
but  as  the  plaintiff  consents  that  the  judgment  be  entered, 
to  be  levied  of  the  lands  descended,  I  should  not  incline 
to  grant  a  new  trial  on  this  point,  should  the  defendants 
refuse  to  accept  the  offer. 

On  the  whole,  I  am  of  opinion  that  a  new  trial  be  grant- 
ed, with  costs  to  abide  the  event,  on  the  ground  that  the 
ciennent  of  a  delivery  of  the  patent  was  not  admitted  by 
the  plea  of  non  itrfregU  canventUmem. 


AtfiANT, 

Feb.  18S7. 


New  trial  granted* 


OuTWATER  against  Dodge  and  Green« 


> 


Assumpsit,  for  fish  sold  and  delivered  by  the  plaintiff  to     On  a  mIo  of 
tlie  defendants ;    tried   at   the  New- York  circuit,  March,  {Lere  iTm!^ 
18»,  before  Dueb,  C.  Judge  ;    when    the   plaintiff  was  fyX'T^S^m 
MBsuited,  bn  the  ground   that  the  fish  in  question  were  2I?n'thi^u^ 
not  delivered  to  the  defendants,  within  the  meaning  of  the  g^^^JlJ'!^ 

■tltnte  of  frauds.  ^«   deUrery  u 

A  motion  was  now  made  to  set  aside  the  nonsuit,  and  m  to  iSad  Om 

£i» .  ^        *  •   I  bargain    wUhia 

wt oew  trial.  the  ttamu  of 

firaodf. 
Where  a  coo* 

R.  BouHty,  for  the  plaintiff,  cited  3  John.  399,  420 ;  10  ^^^  ^^ 
*lii. 86 ;  2  Stark.  Rm.  127.  euted  by adjB. 

'  ^  very,  the  Tender, 

inasuitfer  Um 
mwManon  Iheapeeial  contract;  and  cannot  recover  upon  a  general  count,  fixr  goodi  aoU 

Vol.  Vn.  19 


^ 


ALBANT, 

Feb.  18t7. 


Outwater 
Dodge. 
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J.  R.  Uedlejf^  contra,  cited  Long  on  Sales,  47,  159  to 
155,  and  the  cases  there  rtferred  to;  15  John.  349 ;  8  B. 
^  P.  232. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court,  which  was  delivered  by 

Sutherland,  J.  The  plaintiff  was  properly  nonsuited. 
The  contract  was  clearly  within  the  statute  of  frauds.  It 
is  not  pretended  that  there  was  any  memorandum  of  the 
agreement  in  writing,  nor  that  any  thing  was  paid  at  the 
time ;  and  the  only  question  is,  whether  there  was  a  de- 
livery and  acceptance  of  the  fish,  within  the  meaning  of 
the  15th  section  of  the  statute,  (I  R.  L.  79.) 

Reynolds  and  tVatrous  agree  in  their  statement  of  the 
contract.  The  defendants  were  to  give  I9s.  per  barrel 
for  the  fish  ;  to  pay  for  the  inspection  ;  and  if  the  plaintiff 
would  deliver  the  fish  on  a  particular  dock  on  Long  lU- 
and,  he  was  not  to  make  up  the  wantage,  as  it  is  term- 
ed  by  the  witnesses,  on  the  inspection  and  repacking  of 
the  fish,  which  was  estimated  at  3  barrels  in  the  hundred, 
fiut  if  he  delivered  them  on  the  dock  in  New-York,  he 
was  to  make  up  the  wantage.  It  was  agreed  that  John  P. 
Watrous  should  inspect  the  fish.  The  plaintiff  elected  to 
deliver  them  on  Long  /stond,  which  was  done;  that  is, 
they  were  put  upon  the  dock ;  but  neither  of  the  defend- 
ants, nor  any  one  in  their  behalf,  was  there  to  receive  thera, 
nor  is  it  pretended  that  they  were  actually  received.  The 
inspector  testified,  that  before  he  commenced  the  inspec- 
tion, (which  appears  to  have  been  on  the  day  of  the  un- 
lading of  the  fish,)  one  of  the  defendants  came  over  to 
Long  Island,  and  desired  him  to  inform  the  plaintiff,  that 
they  would  not  take  the  fish ;  that  they  were  of  a  bad 
quality,  and  they  would  not  have  them  ;  which  the  wit- 
ness communicated  to  Reynolds,  the  agent  of  the  plaintiff. 
But  the  defendants  did  not  direct  him  to  desist  from  the 
inspection  ;  and  he  accordingly  completed  it. 

It  is  evident  that  the  parties  intended  that  the  fish  should 
be  inspected  before  the  delivery  was  to  be  conridered 
complete.      The  quantity  was  altogether  uncertain   until 
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Ihey  had  passed  inspection.  More  or  less  of  them  might 
be  condemned.  There  was  nothing  said  in  the  agreement 
as  to  the  quality  of  the  fish.  The  plaintiff  did  not  warrant 
them  lo  be  of  any  particular  description.  Whether  they 
were  such  then,  as  the  defendants  were  bound  to  receive, 
was  not  certain  until  they  had  been  inspected.  The  very 
agreement  that  they  should  be  inspected,  implies,  that  if 
they  were  not  of  a  quality  which  would  pass  inspection, 
the  defendants  were  not  obliged  to  receive  them.  The 
mare  unlading  of  the  fish  by  the  plaintiff,  without  their 
iiaviiig  been  actually  received  by  the  defendants,  was  not, 
then,  a  delivery  within  the  meaning  of  the  statute  of 
frauds.  The  defendants  had  a  locus  penitentuB,  of  which 
Ihey  availed  themselves  before  the  contract  was  fixed  and 
coQsammated.  Suppose  the  fish  had  been  destroyed  after 
they  were  unladen,  and  before  they  were  inspected ; 
ooold  the  plaintiff  have  recovered  for  the  whole  number 
of  barrels,  at  19s.  per  barrel,  when,  for  aught  that  would 
have  appeared,  not  one  half,  nay,  not  one  of  them  might 
have  been  of  a  quality  which  would  pass  inspection  ?  It 
was  a  part  of  the  contract  that  they  should  be  inspected  ; 
and  until  that  was  done,  nothing  but  an  absolute  accept* 
ance  by  the  defendants,  could  be  considered  a  delivery 
which  could  vest  the  property  in  them.  Where  any  thing 
is  to  be  done  by  the  vendor,  in  order  to  ascertain  the  val- 
ue, quantity  or  quality  of  the  goods,  the  delivery  is  not 
complete.  (MBonald  v.  Hewitt^  15  John.  349.  Bush 
V.  Pmis,  2  M.  ^  S.  397.  Shipley  v.  Uavis,  5  Taunl. 
e»l.)  Bailey  and  Bogert  v.  Ogden,  3  John.  399,  is  al- 
io point.  ( Vid.  p.  420,  1 ,  per  Kent,  Ch.  J.)  The 
of  Kent  V.  Huskinaon,  (3  B.  ^  P.  233,)  shows  that 
daliTery  merely,  without  ultimate  acceptance  affirming  the 
oootract,  will  not  take  a  case  out  of  the  statute.  (1  Com. 
am  Ckmir.  101,  &  P.) 

There  having  been  no  absolute  delivery,  the  plaintiff 
couM  not  recover  on  the  general  counts,  even  if  the  con- 
tncl  had  been  binding  within  the  statute ;  as  if  it  had 
beaa  by  note  in  writing.  The  plaintiff  should  have  de- 
dared  on  the  special  contract. 


t» 


ALBAnir. 

Feb.  18t7. 
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ALBANY,         The  evidence  of  delivery  and  acceptance  was  not  lufli- 
cient  to  go  to  the  jury. 

The  motion  must  be  denied. 

New  trial  denied. 


The  reciuis  JicKsoN,  cx  dcm.  CooK  and   OTHERS,  agcAfut  Shcpabd. 

In  a  collector's 
4leed   ef  lands, 

mder^'ISu  EjECTMiNT  for  30  acrcs  of  land  in  MoreaUy  Saratoga 
2«of  th»  J7nt-  county,  tried  at  the  circuit  in  that  county,  December  10th, 
the  aitessment  1824,  before  Walworth,  C  Judge. 

oftheS^tazl  The  plaintiff  claimed  title  to  the  premises  in  question 
fSM*"*^*^-  under  a  sale,  to  pay  the  United  States*  direct  tax ;  which 
u  ^  ^varioii  ^^  claimed  to  have  been  made  pursuant  to  the  law  of  the 
•tept  preiimina-  United  States,  of  July  22d,  1813.    He  was  nonsuited  at 

IT  to  a  tale  re«  . 

ainred  hj  the  the  trial,  by  the  judge,  on  facts  which  are  sufficiently  de- 
Mctions  of  that  tuled  in  the  opinion  of  the  court. 

act^  are  not  eren 
pnmafaeie  evi- 

bJ'^roV^Sndt*  J.  L.  Viele,  for  the  plaintiff,  moved  to  set  aside  the  non- 
pendent  of  the  suit,  and  for  a  new  trial.     He  cited   1  Phil.  Ev.  302,  304, 

deed. 

j?.f.  that  the  312;  4  Ball  415  ;  4  Cranch,  403;  9  Cranch,  64. 

tax     was     de- 
manded at  the 

rf'SiJ'mlr^  ^'  Cowen,  contra,  cited  4  meat.  Bep.  77,  and  the  ca$- 
I^t^tht^  **  '**^*  "*'*'  ,•  5  W.  1 16 ;  4  I/:  S.  L.  557,  8,  ».  21,  82. 

sufficient  goode 

tax  could  not  be  Ouria,  pet  SUTHERLAND,  J.  Thc  plaintiff's  title  depends 
*^ere  one  ou  the  Validity  of  the  deed  of  the  20th  of  December,  1816, 
SStute  allthSj!  ^^^^  Thomas  Palmer,  collector  of  the  revenue  for  the  11th 
ty    to  convey  collection  district  of  the  state  of  New-  York,  to  SanmA 

lands  on  doing  ' 

certain  orevioue  CooH,  ouc  of  the  Icssors  of  the  plaintiff.    The  deed  was 

acts,    the    pur-  i  i       •  i.     ■  ^  . 

chaser  roust  giveu  upon  a  saJc  made  \n  pursuance  of  the  act  for  the  aa- 
nrevioos^  acta  scssmcut  and  Collection  of  direct  taxes  and  internal  duties, 
brfonS!Id,*^'n-  passed  July  22d,  1813,  (4  U.  S.  L.  546,  ch.  554.)  The 
r(SSu*"in**^thJ  "^a""®*"  ^^  which  the  collector  is  to  proceed  in  the  collection 
deedofconTey.  of  the  taxcs  imposcd,  and  his  authority  to  sell  the  hooses 
and  lands  on  which  the  tax  is  hid,  under  certain  circunK 
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ittinf^,  are  embraced  in  the  ^Ist  and  22d  sections  of  the 
■ct.  The  21st  section  directs  that  each  of  the  collectors, 
or  his  deputies,  shall,  within  ten  days  after  receiving  his 
collection  list,  advertise  in  one  newspaper  printed  in  his 
collection  district,  if  any  there  be,  and  by  notifications  to 
be  posted  up  in  at  least  four  public  places  in  his  collection 
district,  that  the  said  tax  has  become  due  and  payable; 
and  state  the  times  and  places  at  which  he  or  they  will  at- 
tend, to  receive  the  same,  &c. ;  and  with  respect  to  per- 
sons who  shall  not  attend  according  to  such  notification,  it 
AM  be  the  duty  of  each  collector y  in  person,  or  by  cfepti- 
ly»  to  apply  once  at  their  ^  respective  dwellings  foithin 
Sfich  district y  and  there  demand  the  taxes  payable  by  suA 
person ;  and  if  such  taxes  shall  not  then  be  paid,  or  within 
20  days  thereafter,  it  shall  be  lawful  for  sucb  collector,  or 
his  deputies,  to  proceed  to  collect  the  taxes  by  distress  and 
sale  <rf  tbe  goods,  chattels  and  effects  of  the  persons  de- 
luK^ient.  The  22d  section  provides,  that  whenever  goods, 
chattels  or  effects,  sufiBcient  to  satisfy  any  tax  upon  dwell- 
ing bouses  or  lands,  and  their  improvements,  owned,  oc- 
cupied or  superintended  by  persons  known  and  residing 
within  the  same  collection  district,  cannot  be  found,  the 
collector,  having  first  advertised  the  same  for  30  days  in  a 
newspaper  within  the  collection  district,  if  such  there  be, 
and  having  posted  up,  in  at  least  ten  public  places  within 
tbe  same,  a  notification  of  the  intended  sale,  thirty  days 
previously  thereto,  shall  proceed  to  sell  at  public  sale,  so 
much  of  the  property  as  may  be  necessary  to  satisfy  the 
taxes  due. 

From  these  provisions  of  the  uct,  it  appears,  that  the 
eoHector  is  bound  to  apply  once  at  the  dwelling  house  of 
eacft  indimdual  taxed ;  and  there  demand  the  taxes  impos- 
ed oo  each.  If  not  paid  upon  such  demand,  he  can  pro- 
ceed to  cdlect  it  by  distress.  And  it  is  only  in  cases  where 
BO  goods  or  chattels  to  satisfy  the  tax  can  be  found,  that 
the  collector  has  authority  to  sell  the  real  estate  on  whicb 
the  tax  is  imposed. 

The  premises  in  question,  were  assessed  as  the  property 
tf  WWam  C.  Bussingy  and  taxed  at  $1,46"^,  and  there  b 
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Fbb.  1SS7. 
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ALBAlir, 

Ni.l8f7. 


Be  evidence  in  the  case,  except  the  recitab  contained  in 
the  collector's  deed,  that  the  tax  was  ever  demanded  at 
the  dwelling  house  of  Bf$9sing,  or  that  sufficient  goods 
and  chattels  to  satisfy  the  tax  could  not  be  found.  The 
judge  who  tried  the  cause,  decided,  that  the  recitals  in  the 
deed  were  not  evidence ;  and  nonsuited  the  plaintiff  Mr 
the  want  of  competent  proof  of  a  compliance  on  the  pari  of 
the  collector,  with  the  conditions  precedent  to  his  authority 
to  sell  and  convey  the  land. 

The  case  of  ff  illiams  et  al.  v.  Pe^on'$  k99ee,  (4  fVhBot. 
77,)  is  precisely  analogous ;  and  fully  sustains  the  decwkMi 
•I  urn  prius.  The  defendant,  in  that  case,  was  a  pur- 
chaser at  a  sale  made  for  the  non-payment  of  the  diraot 
tax,  imposed  by  the  act  of  congress  of  the  14th  July,  1793. 
He  proved  that  the  tax  on  the  lands  in  controversy,  had 
been  charged  to  the  plaintiffs ;  and  that  they  had  been  sold 
for  non-payment.  He  also  gave  in  evidence  a  deed  from 
the  marshal  of  the  district,  for  the  premises  in  question,  ex- 
ecuted in  pursuance  of  the  act  of  the  3d  of  March,  1804. 
But  he  did  not  prove  that  the  collector  had  advertised  the 
land,  and  performed  the  other  requisites  of  the  law  of  eon- 
gress ;  and  it  was  held  by  the  court,  that  as  the  collector  bad 
no  general  authority  to  sell  lands  fur  the  non-payment  of  the 
direct  tax ;  but  a  special  power  to  sell  in  the  particular  cft- 
aea  mentioned  in  the  act,  those  cases  must  exist,  or  his  pow- 
er to  sell  did  not  arise.  That  it  was  a  mere  naked  power, 
not  coupled  with  an  interest ;  and  that  in  all  such>  cases, 
the  law  requires  that  every  pre-requisite  to  the  exereiae 
of  that  power  must  precede  its  exercise ;  the  agent  muat 
pursue  the  power,  or  his  act  will  not  be  sustained  by  it. 

It  was  contended,  in  that  case,  that  a  deed,  executed  bf 
a  public  officer^  is,  prima  faciei  evidence,  that  every  net 
which  ought  to  precede  it,  had  preceded  it ;  that  the  mar- 
shal's  deed,  therefore,  must  be  considered  valid  and  effeo- 
tual,  unless  it  was  impeached  by  shewing  a  failure  in  the 
performance  of  his  duty.  But  it  was  answered  by  the 
court,  that  a  party  who  sets  up  a  title,  must  furnish  the  ev- 
idence necessary  to  support  it.  If  the  validity  of  a  deed 
depends  on  an  act  in  pais,  the  party  claiming  under  that 
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deedy  it  aa  much  bound  to  procure  the  performance  of  the  albant, 
act,  as  be  would  be  to  prove  any  matter  of  record  on  which 
its  Talidity  might  depend.  It  forms  a  part  of  his  title ;  it 
is  a  link  io  the  chain,  which  is  essential  to  its  continuity, 
and  which  it  is  incumbent  on  him  to  preserve.  The  facta 
should  be  examined  by  him  before  he  becomes  a  purchaser  ; 
and  the  evidence  of  them  should  be  preserved,  as  a  neces- 
sary muniment  of  title.  It  is  then  asked  by  the  courti 
whether  there  is  any  thing  which  will  render  that  general 
principle  inapplicable  to  the  case  of  lands  sold  for  the  non- 
payment of  taxes ;  and  they  held  there  was  not ;  that  all 
the  acts  required  to  be  performed,  previous  to  the  right  to 
sell  for  the  non-payment  of  taxes,  were  susceptible  of  com- 
plete proof  on  the  part  of  the  officers  of  government ;  and 
consequently,  on  the  part  of  the  purchaser,  who  ought  to 
preserve  the  evidence  of  them.  But  many  of  them  were 
of  a  nature,  which  it  would  be  difficult,  if  not  impossible, 
for  the  party  upon  whom  the  tax  was  imposed,  to  prove 
had  not  been  performed.  It  is  remarked,  that  the  act  of 
congress  does  not  declare  that  these  conveyances  shall  be 
prima  fade  evidence  of  the  validity  of  the  sale ;  and  that 
the  nature  of  the  transaction  was  not  such  that  a  court 
ought  to  presume  in  its  favor,  any  thing  which  did  not  ap» 
pear. 

The  provisions  of  the  act  of  1798,  are  substantially  the 
same  with  that  of  1813.  The  chief  object  of  the  princi- 
pal provisions  of  both,  is,  to  give  full  notice  to  the  individu- 
al upon  whom  the  tax  is  assessed  ;  that  he  may  voluntarily 
pay  it,  without  resort  to  coercive  means ;  and  if  coercion 
becomes  necessary,  that  it  shall,  in  the  first  instance,  be  di- 
rected to  the  personal  property  ;  and  that  the  real  estate  on 
which  the  tax  is  imposed,  shall  not  be  resorted  to,  until  the 
personal  property  is  exhausted. 

It  ia  not  perceived  that  the  case  at  bar  is,  in  any  essen- 
tial respect,  distinguishable  from  that  of  WHliams  r.  Fay- 
(on'a  le$$ee.  And  the  question  being  one  which  arises  up- 
on the  oonatmction  of  an  act  of  congress,  we  should  be 
disposed  t^  yield  to  that  decision,  as  authority,  even  if  the 
laasona  aarigned  for  H  by  the  court,  were  not  entirely  ailia- 
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bctory  to  us.  But  such  is  not  the  case.  The  principle!  ob 
which  it  is  founded,  are  of  general  authority  and  applica- 
tion, and  seem  to  us  to  be  incontrovertible. 

The  case  of  Stead"*  eiV.  v.  Course,  (4  Cranch,  403,) 
and  Parker  v.  RuU'a  Uaaee,  (9  Cranch,  64,)  maintain  the 
same  general  principle. 

The  plaintiff  was,  therefore,  propeHy  nonsuited  ;  and  the 
motion  to  set  it  aside,  and  for  a  new  trial,  must  be  denied. 
New  trial  denied. 


BuRLINGAUE    OgatnSt   BuRLlNOAME.(a) 

_  _  I  December, 

^^Ii'rf'hu  ^®**>  ''^'o'"''  Nelson,  C.  Judge, 
fcthar,  on  »  pro-  The  declaration  contained  only  the  general  counts  in  «»- 
kduu,  h«  (tba  debitatua  assumpsit,  for  work  and  labor,  &c. 
^ubt^  >o-  It  appeared  in  evidence  at  the  trial,  that  the  defendant 
^■^■j!^^  agreed  with  the  plaintiff,  (an  infant,)  to  convey  him  a  cei^ 
"w-^  tun  piece  of  land  of  about  30  acres,  if  he  served  the  de- 
truiiB  par  ibr  fecdaut  faithfully,  till  21  years  of  age.  That  he  woHied  in 
CO  t^^'^ai  the  defendant's  service  (ill  that  time,  and  some  years  aflei^ 
eonnliBi'i  c«^  Wards,  For  his  services  while  under  age,  the  plaintiff 
uin  pirca  uT  claimed  the  value  of  the  land,  the  defendant  havinc;  refused 
M  bwni  par-  to  convey ;  and  for  the  subsequent  services,  he  claimed  a 
IS  Uh  cooirut,  monthly  compensation.  The  plain  tiff  worked  for  the  de- 
iha'*°Maiura  ^  fcndant  while  under  age,  with  the  consent  of  his  lather. 
^!J?i  A,'  ilil!  The  defendant's  counsel  objected,  1 .  That  the  plaintiff 
"™™' •»  f^  could  not  recover  for  his  services  during  his  minority; 
m||  to  iha  Talus  the  compensation  for  these  being  due  to  the  father.    S. 

of  dvBBfsa,  Ihoufh  tba  conlract  to  toavtj  tha  lutd  cumol  ba  a^ 

bqlib*  aMM 

auch  sridaoea,  and  far  olbar  aanSew  tewtick 


Tba  plaiBUff  bnaa  a  Tatdiu  npn  ■  lanaral  eomt,  on  ■ 
lb*  |aaanleoialap|t[ied,b**a^eapulu(aMw  trill,! 
Jtii  Iki*  n  pviH  «a1f  th*  eoala  or  tba  ■maodwent. 


M  ThHMBMwM4aci4adAupitUrM,Un. 
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That  this  part  of  the  claim,  being  on  a  special  agreement, 
was  inadmissible  under  the  general  counts.  3.  That  the 
Bgteement  was  void  by  the  statute  of  frauds. 

These  objdetions  were  overruled  by  the  judge;  and  the< 
joiy  found  for  the  plaintiff  $500. 

B.  F.  Butler,  for  the  defendant,  moved  for  a  new  trial ; 
and  cited  2  Mass.  Rsp.  113 ;  15  id.  274 ;  5  £.  <^  A.  525. 

J.  Piatt ,  contra,  cited  3  John.  Rep.  199 ;  15  Mass.  Rep. 
212. 


Burlingamc 

V. 

BnrUngaaMK. 


Cbrui,  per  Woodworth,  J.  This  is  an  action  for  labor 
and  services.  Part  of  the  services  were  rendered  while 
the  plaintiff  was  an  infant.  It  appeared  that  the  defend- 
ant promised  to  convey  to  the  plaintiff  a  piece  of  land,  if 
he  served  ftdthfully  until  the  age  of  21  years.  It  is  con- 
tended, that  the  father  was  entitled  to  maintain  the  action. 
He  consented  that  the  plaintiff  should  live  with  the  defend- 
ant, who  was  his  grandfather.  The  understanding  of  the 
parties  was,  that  the  plaintiff  should  remain  as  long  as  the 
defendant  chose,  or  until  the  father  recalled  him.  There 
was  nothing  binding  as  to  time.  The  defendant  said  if 
the  plmntiff  came,  he  would  do  well  by  him. 

By  law,  parents  are  bound  to  support  their  children ; 
and  are  entitled  to  their  earnings ;  but  they  may  transfer 
this  right,  or  authorize  those  who  employ  their  children, 
to  pay  them ;  and  the  payment  will  be  a  discharge  against 
the  parents.  (2  Mass.  Rep.  115.)  It  may  be  inferred  from 
the  evidence,  that  the  father  intended  that  the  plaintiff 
should  receive  whatever  was  allowed.  The  expression  that 
the  defendant  would  do  well  by  the  plaintiff,  seems  to  indi- 
cate, that  no  claim  of  the  father  was  in  contemplation. 

It  is  also  objected  that  the  contract  was  special,  to  pay  in 
land ;  and  the  count  is  general.  The  manner  of  payment 
by  the  conveyance  of  land  was  special  The  evidence 
does  not  support  the  general  count,  for  that  portion  of  the 
sehrictt' rendered  before  the  plaintiff  came  of  age.  Where 
Aiare  is  a  eomt  on  a  special  agreement,  coupled  with  a 
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ALBANY, 
Feb.  1827. 


BurtingaBie 
Burlingtme. 


general  county  the  plaintiff  may  abandon  his  specml  count, 
and  resort  to  the  general  county  if  the  proof  is  adapted  to 
the  general  count ;  but  it  cannot  be  done,  when  the  service 
has  been  under  a  special  agreement,  as  in  this  case.  (IQ 
John.  456.     10  John.  36.) 

It  is  also  contended,  that  the  statute  of  frauds  is  a  bar  to 
the  action.  To  this  objection  it  may  be  answered,  the  ac- 
tion is  to  recover  for  work,  labor  and  services ;  not  to  en- 
force the  contract  to  convey  land. 

It  will  be  readily  admitted,  that  the  agreement  to  con- 
vey is  within  the  statute.    The  question  then  is  presented^ 
whether  in  any  given  case,  where  one  party  has  parted 
with  his  money,  or  rendered  services,  and  the  considera- 
tion for  so  doing,  is  a  promise  by  the  other  party  to  convey 
land,  the  party  who  has  rendered  the  service,  or  paid  the 
money,  is  without  remedy  ?    The  case  of  Gary  v.  BuU, 
(11  John.  441,)  shows,  that  where  goods  are  delivered  on 
a  special  contract,  which  the  opposite  party  refuses  to  per> 
form,  the  person  delivering  the  goods  may  elect  to  consider 
the  contract  as  rescinded;  and  recover  in  an  action  for 
goods  sold  and  delivered.     In  Rice  v.  Feet,  (15  John* 
503,)  it  appeared  there  was  a  parol  agreement  to  exchange 
farms.    The  plaintiff  having  deposited  a  note  in  his  favor 
with    the    defendant,    on    which    money  was    received, 
brought  an  action   for  money  had   and   received,  to  m- 
cover    it    back.      Several  questions  were   raised.      The 
court  decided  that  the  plaintiff  had.  good  right  to  recover 
the  money  received  by  the  defendant ;  that  it  was  received 
without  consideration.    The  contract  for  the  exchange  of 
farms  being  by  parol,  was  void  by  the  statute  of  frauds.    It 
will  be  seen  that  this  case  carries  the  doctrine  farther  than* 
is  necessary  to  sustain  the  plaintiff's  action.    It  did  not 
appear  that  there  was  any  default  in  the  party  receiving 
the  money,  and  who  had  agreed  to  make  the  exchange. 
For  aught  that  appears,  he  might  have  been  ready  and  wil- 
ling to  convey. 

In  the  present  case,  the  defendant  refuses  to  coatfy^, 
and  alleges  that  the  contract  is  void.  It  seems.  therefQre», 
to  be  clear  upon  principles  of  law  and  justice,  that  tbe 
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plaiptiff  may  elect  to  consider  the  contract  as  rescinded ;     p^J^SS* 
mnd  if  so,  his  right  to  recover  back  his  money,  or  compen- 
sation for  his  services,  is  unquestionable. 

The  damages  are  general,  as  well  for  the  services  ren- 
dered before  the  age  of  twenty-one,  under  the  special  agree- 
nicnty  as  for  those  that  were  subsequent.  There  must  be  a 
new  trial,  with  costs  to  abide  the  event ;  and  leave  given  to 
the  plaintiff  to  amend,  by  adding  a  special  count,  on  pay- 
iMnt  of  the  costs  of  the  amendment. 

Rule  accordingly. 


Brown  against  Sax  and  Kimble. (a) 

Trover  for  a  quantity  of  saw  logs,  boards  and  plank ;  lonai  prop«rtj 
tried  at  the  Clinion  circuit,  June  30th,  1825,  before  Duer,  fuily,  ^tbe^£ 
C.  Judge.  t^uu^^iS, 

At  the  trial,  it  appeared  that  certain  saw  logs  had  been  fcM^hS^dlStST 
cut  on  the  plaintiff's  land ;  and  drawn  to  the  defendants'  iho  idenUty  or 
«aw  mill,  where  they  were  converted  into  boards  by  the  de-  no*  a^a^ljad 
fendants.  S"  tome  *olh2 

The  judge  charged  the  jury,  that  if  they  believed  the  {ht^'pri^^i 
lojgs  from  the  plaintiff's  lot  went  into  the  possession  of  *^***"?;  »*»  »^ 
the  defendants,  and  were  sawed  by  them,  being  obtained  "onai  to  real 
from  the  lot  of  the  plaintiff,  by  their  own  contrivance  or  "^nRJ^^'ruio  u- 
procurement,  this  was  a  conversion,  without  proof  of  an  vwaTJltMf  **" 
actual  tortious  taking  by  the  defendants,  or  a  demand  and  o„J^t!!kUTrt7 
refusal.  *"<*  ww.  them 

into    boards    or 

And  that  the  measure  of  damages  would  be  the  value  pi&niu  the  own- 
ofthe  boards  at  the  mill,  although  changed  from  logs  to  may  take  the 
boards  by  the  labor  of  the  defendants.  o^w^'  p^*?^! 

Verdict  for  the  plaintiff,  for  $309,46  damages.  ^^^A^The  value 

of  the  boards  or 
-n     -rv    -n     w  /•  plank    shall,   in 

B.  F.  Butter^  for  the  defendant  now  moved  for  a  new  such   case,  be 
trial,  on  the  ground  that  the  judge  erred  in  his  charge  as  the  damages. 
to  the  measure  of  damages. 

(a)  This  case  was  decided  August  t(>rm,  19{!6. 
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He  said,  the  charge  arose  from  the  judge's  misapplTiiig 
the  rule  laid  down  in  fVest  v.  fVerUtoarthf  (3  Cawen,  8S,) 
that  the  value  at  the  time  of  the  trial  may  be  given  in  tro- 
ver. The  rule  applies  to  those  cases  only,  where  the  va- 
lue is  increased  from  some  cause  independent  of  the  defend- 
ant's labor ;  as  the  ^uctuation  of  the  market.  The  ques- 
tion in  assumpsit  has  generally  arisen  as  to  stocks^  But 
here  the  labor  of  the  party  himself  forms  the  niain,  yalt^e. 
This  question  has  not  received  a  judicial  decision,  unless 
Vickery  v.  Taft,  (ID.  Chipm.  Rep.  241,)  be  considered 
as  deciding  it.  There  the  plaintiff  drew  his  logs  to  the 
defendant's  mill,  to  be  sawed  on  shares,  or  for  pay.  The 
defendant  sold  the  whole ;  and  in  trover  by  the  plaintiff 
for  the  whole  of  the  boards,  it  was  held  that  he  should  re- 
cover the  value,  deducting  the  price  of  sawing. 

Trover  is  a  substitute  for  the  old  action  of  detinue,  which 
was  founded  on  a  lawful  taking.  There  was  certainly  no- 
thing in  that  action  which  called  for  these  disproportionate 
damages.  Generally,  the  value  of  the  article  at  the  time 
of  the  conversion,  with  interest,  is  the  measure  of  dama- 
ges ;  and  the  only  exception  is  the  one  mentioned  in  We$t 
V.  fVentworth,  Suppose  the  logs  had  been  converted  into 
chairs,  tables,  or  other  furniture,  or  into  an  elegant  coach, 
the  principle  laid  down  by  the  judge  would  give  the  value 
of  these  articles. 


A.  Van  Vechten,  contra.  The  defendants  move  for  a 
new  trial,  because  they  are  not  paid  for  their  labor  in 
drawing  out,  and  sawing  the  logs.  Have  we  a  right  to 
maintain  trover  for  the  boards  by  that  name  ?  The  con- 
trary is  not  pretended.  And  in  conceding  our  rigfit  to  an 
action  for  the  boards,  as  boards,  the  objection  to  the  niea- 
sure  of  damages  is  conceded  away.  If  the  boards  are  oars, 
we  have  a  right  to  recover  their  value.  If  the  conversion 
did  not  change  the  property  of  the  article,  we  were  enti- 
tled to  it  specifically  in  its  improved  state.  The  defend- 
ants cannot  set  off  their  labor.  The  whole  was  an  officious 
intermeddling  with  our  property,  unsolicited  by  us,  and 
without  our   consent.     The  reasoning  from  the  analogy 
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between  trover  aod  detinue  cannot  help  the  defendantbl    i^^'iSri 

The  jury  may,  it  is  true,  allow  no  more  than  the  vahie  i6f 

the  article  at  the  time  when  th^  cause  of  action  first  arises  ; 

bat  there  are  also  cases  in  which  they  may  give  exemplary        Su. 

damages  ;  and  this  is  one.    Trover  and  trespass  de  botiif , 

&c.  are  concurrent  remedies. 

fifftfer,  in  reply.  True,  trover  is  a  concurrent  remedy 
^vith  'trespass ;  but  the  party  has  not  brought  trespass. 
He  has  waived  the  tort  by  bringing  trover,  which  suppOiK^ 
cs  a  lawful  taking.  IVest  v.  fren/u;or/A  will  be  found  to 
givia  the  true  rule  of  damages.  It  is  that  which  will  com- 
plelely  indemnify  the  plaintiff. 

!  *  '-^ 

Curia.    Here  was,  beyond  all  doubt,  a  tortious  taking 
of  the  trees.    The  consent  of  the  owner  is  not  pretended. 
The  taking  of  the  logs  by  the  defendants  was  also  tortious. 
The  only  question  is,  whether  the  former  was  entitled  to 
the  boards  which  the  defendants  made  of  them.     We  think 
the  property  was  not  changed  by  this  act.     The  rule,  in 
case  of  a  wrongful  taking  is,  that  the  taker  cannot,  by  any 
act  of  his  own,  acquire  title,  unless  he  either  destroy  the 
identity  of  the  thing ;  as  by  changing  money  into  a  cup,  or 
glim  into  malt ;  or  annexing  it  to,  and  making  it  a  part  of 
•ome  other  thing,  which  is  the  principal ;  or  changing  its 
natore  from  personal  to  real  property  ;  as  where  it  is  work- 
ed into  a  dwelling  house.    Thus,  cloth  made  into  a  gar- 
meat,  leather  into  shoes,  trees  squared  into  timber,  and 
wm  made  into  bars,  may  be  reclaimed  by  the  original  own- 
er, ia  their  new  and  improved  state.     {Bro.  Property,  pi. 
i3.   F.  Moor.  Rep.  20,  pi.  67.)     These  authorities  are 
tnuuhted  by  Finer,  in  his  Aridgment,  (Property  {E)  pi. 
&>)  aod  the  doctrine  traced  up  to  the  Tear  Books.    The 
Mne  distinctions  are  laid  down  by  several  cases  in  thiji 
flowt    (Bette  v.  Lee,  5  John.  348.     Curtis  v.  Groat,  6 
iil68.    Babcock  v.  GiU,  10  id.  287.)     A  part  of  the 
^xipoal  case  in  Moore,  cited  by  Viner,  puts  the  very  point 
Mie  the  court,  and  gives  an  opinion  upon  it  thus :  **  Bt 
^ham  prist  certain  arbres^  and  puis  U  fait  IfoarSi  ijk 
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auam;    eux;  uneore  k  owner  poit  eux  r^ender ;  quia  me^ar 


pare  eubstantim  remand.^* 

Sutherland,  J.  (dUsenting).  The  value  of  the  logs 
was  proved  to  be  187  dollars  56  cents ;  of  the  boards  made, 
from  them,  309  dollars  46  cents ;  making  a  difference,  dT 
121  dollars  90  cents. 

Suppose  the  plaintiff's  logs  had  not  only  been  sawed  into 
boards ;  but  from  boards  had  been  wrought  by  the  defend- 
ants into  bureaus,  tables,  book  cases,  or  other  articles,  in 
which  the  labor  constituted,  by  far,  the  greatest  valtie. 
The  tfansfomnation  of  boards  into  these  articles,  would  not 
be  a  greater  change  than  to  convert  logs  into  boards.  Sup* 
pose  a  mass  of  iron  ore,  tortiously  taken  by  a  manufacturer 
in  its  rough  state,  and,  by  his  skill,  refined,  and  converted 
into  the  valuable  and  costly  articles  into  which  that  metal 
is  capable  of  being  wrought :  would  the  owner  of  the  raw 
material,  in  an  action  of  trover,  be  entitled  to  recover  the 
value  of  the  manufactured  articles  by  way  of  damages  ?  If 
my  neighbor  takes  my  wool  or  flax,  can  I  wait  until  they 
are  converted  into  broadcloth  or  linen ;  and  then,  in  an  ac- 
tion of  trover,  recover  the  value  of  those  commodities  ? 

Where  the  original  taking  was  wilful  and  tortious,  as  in 
the  case  now  before  us,  this  rule  of  damages  would  not, 
perhaps,  appear  to  be  oppressive  or  unjust.    But  it  mutt 
be  recollected,  that  the  action  may  be  brought  against  any 
person,  who  has  in  his  possession,  by  any  means  whatever, 
the  personal  property  of  another,  and  sells  or  uses  it  with- 
out the  consent  of  the  owner,  or  refuses  to  deliver  it  when 
demanded.     (1    ChU.  PI.  147.    Bull.  N.  P.  32.)     The 
conversion  is  the  gist  of  the  action ;  and  the  manner  in 
which  the  goods  came  to  the  han'ds  of  the  defendants,  is 
only  inducement ;  and  cannot  be  traversed.    If  a  gentle^ 
man  delivers  a  piece  of  broad-cloth  to  a  tailor,  to  be  made 
into  a  suit  of  clothes ;  and  the  tailor,  instead  of  re-deKv- 
ering  them,  when  made,  sells  them  to  a  third  person,  no 
doubt  trover  would  lie  against  the  vendee.    But  would  th^ 
.plaintiff  be  entitled  to  recover  the  value  of  the  clothes,  or 
of  the  cloth  only  ?    Suppose  the  tailor  had  made  them  to 
fit  himself,  and  had  used  them  accordingly. 
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It  has  been  held,  that  if  jewels,  sealed  up  in  a  bog,  be 
lodged  with  a  banker  for  safe  custody ;  and  he  break  open 
the  bag,  and  sell  or  pawn  them,  the  owner  may  bring  tro- 
ver against  the  vendee  or  pawnee.  (BuU.  N.  P.  32.)^ 
Bot  su[^KMe  the  vendee,  before  they  wefrffStaoanded  from 
him,  bad  had  them  new  set,  so  as  to  acid  i^fy  ppr  cent,  to 
their  value,  at  the  time  when  he  purcnosed  them ;  would 
that  be  the  measure  of  damages  which  the  owner  would  be 
entitled  to  recover  ? 

The  opinion  expressed  by  the  judge  upon  this  point,  I 
tbink,  was  erroneous. 

New  trial  denied. 
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CASES 

ARGUED  AND  DETERMINED 

19  THK 

SUPREME  COURT 

OP  TRB 

STATE  OF  NEW-YORK, 

IB  MAT  TEMff,  ltt7,  XH  TBB  riTTY-nHflT  TVAB  OF  OVR  flTtttVXllDSVeX* 


MiLLERTagatfMf  Heath  and  Heats. 

The  defendants  demurred  to  the  declaration.  The  A  party  dtmnp- 
court,  at  the  last  term,  overruled  the  demurrer  as  frivolous.  ^,  tilii  iMing 

The  attorney  for  the  defendants  afterwards  made  affi-  SSl^^^ih  iSC 
davit  that  he  demurred  in  good  faith,  sincerely  believing  aJiw"*i«  'ISSi 
that  the  declaration  wanted  substance  ;  and  that  the  pllun-  ^^«^    ^  ^ 

'  pletd ;     thoagh 

tiff  had  not  lost  a  trial.    One  of  the  defendants  made  affida-  the  demurrer  U 
vit  that  the  defendants  had  a  good  and  substantial  defence  frivolous. 
on  the  merits,  as  he  was  advised  by  counsel  and  verily  ^J^  im^M 
believed.    On  these  facts,  u  mo^  proper* 


ted. 


D.  Graham^  moved  for  leave  to  withdraw  the  demurrer 
and  plead,  on  payment  of  costs. 

E.  BameSj  contra. 

Curia.  Take  your  motion,  on  paying  the  eosta  of  the 
demurrer,  and  of  this  motion.  It  is  not  of  course,  od 
ovoroling  a  frivolous  demurrer,  to  allow  the  party  to  with* 
draw  it  and  plead.  But  it  has  often  been  done  where  this 
attorney  demoned  in  good  fiuth ;  and  t  defence  on  the 

Vol-  Vn.  14 
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H^^^^BK,  merits  ta  sworn  to.    An  application  for  this,  is  most  pit^ 
erly  brought  forward  in  the  form  of  a  non-enumerated  mo- 
tion, on  notice.  Rule  accordingly. 
SuTHEBLAMD,  J.,  was  absent. 


tim  ■mdtTit  L.  FoBD,  for  the  defendant,  moved  to  change  the  venue 
ni^i^'nniw  '™™  ^^^  county  of  Oneida,  &c.  The  motion  turning  on 
riiSS^^h.  ''*®  balance  of  the  number  of  witnesses, 

DmiiM  of  wtt- 

■uie  thu  tack       E.  Griffin,  contra,  read  the  plaintiff's  affidavit  of  a  bal- 
%!•     mMBrid,  aoce  of  number  in  Oneida.    These  were  stated,  by  the  af- 
«uk  of'wboiB  fidavitj  to  be  material  and  necessary,  &c. ;  and  it  was  per- 
••^too^j,  »e.  feet  as  to  the  witnesses  colleclively ;  but  did  not  say  that 
each  of  them  were  material,  &c.  necessary,  &.c.  and  with- 
out eack  of  whose  testimony,  &c.  as  advised,  &c.  be  could 
not  proceed  to  trial,  &c. 

And  for  this  defect,  the  CMef  Juttice,  (Woodwobtb 
and  Sutherland,  Js.  being  idisent,)  pronounced  the  affi- 
davit defective. 

Motion  granted(a). 

(a)  Sit  ARonymotu,  {6  Couai,aa9,)  S.  p. 


Marsh  againat  Rdlifsoh. 
On  error  from  the  Schenedady  C.  P. 

WbmabBlaf 

Sr^TpTunM  ^>  Sedye,  for  the  defendant  in  error,  moved  to  set  aada 
tiu'^it'liMidd  ^  ''■^  **'  exceptions,  on  which  the  writ  of  error  was 
^j^i^dsBBo-  founded.  The  motion  was  grounded  on  affidaritB  that 
ndriua,iatiM  eertaih  ezcepdons  were  taken  by  MoTMh,  the  defendant 

mor  ■•  bnofllM,  Kill  ool,  At  thai  ruMo,  Ml  uU*  ika  bil  i  ta 


tf'dds  hi  BM  dwuhi  ooun  to  wliU 
ID  aOpwtt  to  to  lAnil  ud  iMlad  ga 


OF  THE  STATE  OF   NEW- YORK.  103 

below,  at  the  trial;   and,  afterwards,  a  bill  of  exceptions  new-tork, 
senred  on  the  attorney  of  the  plaintiff  below,  who  propos-    vJ^^L.^ 
ed  amendments.     That  in  the  next  vacation,  the  bill  and      Lambert 
amendments  were  transmitted  by  the  attorney  of  the  plain-    Th«  p«opie. 
tiff  below,  to  the  judge  who  took  the  notes  upon  the  trial, 
by  him  corrected ;   and  at  the  next  term  the  bill  was  de- 
livered to  the  court,  who  examined,  and  signed  and  sealed 
it.      But  no  notice  of  the  time  and  place  of  settling  the 
bill  by  the  court,  was  served  on  the  attorney  for  the  plain- 
tiff below.   The  bill  was  signed  by  the  judges  in  open  court. 

Sedye  cited  19  John.  246,  3  Coweriy  32. ' 

ft 

A.  C.  Paige,  contra. 

Curia.  Notice  of  the  time  and  place  of  settling  the 
bin,  should  have  been  given  to  the  attorney  of  the  plaintiff 
below.  Let  the  bill  be  presented  to  the  judges  of  the  court 
below^  and  settled  on  the  proper  notice,  in  term. 

Rule  accordingly. 


Lambert  against  The  People. 

Ik  January  last,  the  plaintiff  in  error  was  convicted  of  on  error  in  a 
a.  conspiracy  in  the  oyer  and  terminer  of  the  city  of  New-  J"^jJS|^a^J**^ 
^ark;  and  sentenced  to  be  imprisoned.  He  prosecuted  return  diminu- 
writ  of  error,  which  was  returned  on  the  4th  of  May,  be  allowed  by 
S27.  On  that  day,  his  attorney  assigned  errors,  alleging  *^iJ*llaVbeier- 
r  diminution,  that  the  indictment  was  found  in  the  gene-  T^^  *y[  ^•^^^JJj 
sessions,  and  sent  to  the  oyer  and  terminer ;  but  there  c^««"*«  j^ ,  **»•  . 

'  '  .  court  below,  in 

as  no  rule  for  this  purpose  entered  in  the  general  ses-  vacaUon,    who 

may    return    it 
immediately,- 
^   it  be  directed  to  the  court. 
It  iboaUi  properly  be  directed  to  the  court. 
JUmI^  motion  to  amend,  by  directing  it  to  the  clerk,  was  denied. 
*Ilie  court  of  error  will  not  direct  a  rule  upon  the  clerk  of  the  court  below,  to  return. 

rule  should  be  upon  the  court  below,  who  should  order  their  clerk  to  return,  if  he  improperly 


TV  plaintiff  may  not  enter  a  rule  fo  join  in  error,  of  qpursn,  on  assigning  errors  in  a  criminal  cause, 
isMidiBary  cases ;  but  the  court  will  grant  a  rule  on  speciml  motion. 

h  ihis  ease,  they  granted  a  rule  of  20  days  from  the  day  when  the  asii|^ment  of  errprs  was  serred 
I  dM  diMnct  attorney. 
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i  ind  praying  a  certiorari  to  the  judges  of  the  ns- 
,  The  assignment  also  alleged  for  diminution,  that 
there  was  no  indictment  purporting  to  be  found  by  the 
general  seuions,  on  file  in  the  court  of  oyer  and  terminer ; 
Bod  prayed  a  certiorari  to  the  judges  of  the  oyer  and  ter- 
miner. On  the  same  day,  writs  of  certiorari,  returnable 
without  delay,  were  issued  to  these  courts,  and  delivered 
to  their  respective  clerks.  The  clerks  declined  to  return 
them,  on  the  ground  that  they  were  not  allowed  by  a  judge ; 
and  had  not  been  delivered  in  open  court  A  copy  of  die 
airignnient  was  served  on  the  district  attorney. 

JD.  B.  TaOmadge,  now  moved  for  a  rule  that  the  clerks 
letum  immediately ;  and  also  for  a  rule  that  the  district 
attorney  join  in  error  immediately.  He  said  the  certiora- 
ri was  of  course,  and  need  not  be  allowed.  (4  Cowen,  91, 
683.)  It  may  be  served  in  vacation,  like  a  mandamus ; 
(4  Cowea,  73  &  403 ;)  and  the  clerk  should  return  it. 
The  plaintiff  may  be  ruled  by  the  defendants  to  return  bis 
evrtiorari  in  four  days ;  and  if  this  is  not  done,  the  defend- 
ants may  enter  a  non  mi*it  brtw.  (1  StUk.  267.  S  Set. 
Ft,  378.  TWd,  1112.)  In  the  court  of  errors,  and  house 
tiX  lords,  the  plaintiff  must  cause  his  writ  to  be  returned 
at  a  short  day,  or  lose  the  benefit  of  it.  (1  Archb.  Pr, 
S31.  S  Dmd.  Ft.  1 147.)  This  shows  that  the  writ  most 
be  letamed  by  the  clerk  of  the  court  below.  If  he  cannot 
be  compelled  to  do  it,  the  plaintiff  would,  in  all  cases,  lose 
the  benefit  of  the  diminution  alleged. 

We  ask  a  rule  to  join  in  error,  because  we  suppose  none 
can  be  entered  of  course  in  a  criminal  case. 

If  the  oonrt  will  not  give  us  a  rule  against  the  clerk,  up- 
on these  writs,  then  we  ask  new  writs  directed  to  the 
cksks.  The  writ  may,  in  some  cases,  be  directed  to  the 
officer  known  to  have  the  custody  of  the  record  ;  thou^ 
onlinarOj  it  should  go  to  the  judges.  {Bac.  Abr.  Certto~ 
rari  {F).  1  CkU.  C.  L.  389.  Bawi.  F.  C  dL  2T,  •. 
88.  Pysr,  163,  b.) 

Omia.  ^nie  certiorari  to  return  diminuttoo,  need  not 
b*  aDowed  by  a  judge.     It  vu  properly  directed  to  the 
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oourts  belowy  and  delivered,  to  the  clerk  of  the  coarti  le-   ^^S^'JSff^ 
spectiYelyy  who  may  properly  return  it.    But  if  he  decUnet       *^' 


doing  fo,  the  motion  to  compel  him  to  return,  should,  up-    ^^'^j^j!!!? 
on  these  writs,  be  made  to  the  court  below.    Any  rule  to  y.^ 

return,  which  we  can  make,  must  follow  the  writs ;  and 
be  made  upon  the  courts  to  which  they  are  directed.  We, 
therefore,  deny  the  motion  for  a  rule  against  the  clerk. 

We  also  deny  the  motion  for  amended  writs  to  the  clerk ; 
OQ  the  ground  that  they  are  properly  directed  to  the  courts. 

As  to  the  motion  for  a  rule  to  join  in  error ;  the  plaintiff 
may  take  a  rule  of  20  days  fro>m  the  day  when  the  assign- 
ment of  errors  was  served. 

Rule  accordingly. 


Thk  Union  Cotton  Manufactory  against  Curtis. 

The  defendant  had  been  surrendered  in  discharge  of  his  ^^SS^^'f^ 
special  bail,  and  on  the  15th  of  August,  1826,  the  plaintifis  tiM  •^J^j^ 
obtained  judgment.    On  the  2]8tof  the  same  month,  the  moat^MrMtia 


defendant  was  discharged  under  the  act  to  abolish  impri*  THHm^m^^ 
aonment  for  debt  in  certain  cases,  (aesa.  42,  ch.  101.)    The  ^tJa^Jy*! 
discharge  was  granted  by  Daniel  Lennett,  one  of  the  pvimie  CTf<jf  »•  ^' 
judges  of  the  court  of  common  pleas  of  the  county  of  orih!idE|rM«f 
Broome,  who  was  not  at  the  time  of  the  discharge,  or  any  ** 

of  the  proceedings  to  obtain  it,  of  the  degree  of  counsel  in 
this  court.    And  now, 

On  a  written  statement  of  the  above  facts,  by  the  par- 
lies and  sheriff, 

J.  A,  Cottier,  submitted  whether  the  defendant  should 
be  discharged  from  imprisonment.  He  referred  the  court 
to  the  1st  section  of  the  above  statute,  in  connexion  with 
the  1st  section  of  the  act  for  giving  relief  in  cases  of  in- 
■olvency,  (I  R.  L.  460.) 

Cmria.  We  remember  the  provisions  of  these  statutes. 
The  fint  is,  that  the  insolvent  may  present  a  petition  for 
hit  disdiaige  (among  other  officers)  to  anjf  om  qf  the 
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l^J^-TglK,  judget  cf  the  court  of  eommon  pUa*,  ^.  who  is  to  re- 

•i^^y^    ceive  it,  and  make  an  order  of  publication.    But  the  com- 

BooMwonb    mon  pleaa  are  to  grant  the  discharge.     By  the  laat  act,  the 

thjiMB.     insolvent  may  petition  the  chancellor,  judge,  or  other  o^ 

cer,  authorized  to  receive  petitions  under  the  former  act ; 

and    the  officer  to  whom    the   petition  is  presented,  may 

grant  the  discharge. 

The  question  now  presented,  has  been  considered  by  as 
on  some  motion  heretofore ;  and  we  all  agreed  that  a  judge 
of  the  common  pleas,  thsugh  not  of  the  degree  of  counsel, 
m%bt  grant  the  discharge.  The  last  statute  is  very  plain. 
It  gives  the  power  of  discharge  to  the  judge  or  officer  who 
might  receive  the  petition  under  the  former  act.  The  de- 
fendant must  be  discharged  from  his  imprisonment. 

Rule  accordingly. 


HODSEWORTH    agoilUt   SuVDAM. 


'''     Motion  to  amend  the  return  to  a  certiorari  directed  to 
n  the  marine  court  of  the  city  of  Nao-York. 

For  the  defendant,  it  was  objected  that  no  copy  of  the 
ncfiiMni-  return  and  affidavit  on  which  the  certiorari  was  founded, 
on  tai  4ffliU-  ji^j  [^Qj,  geryed  on  the  defendant's  attorney  as  a  part  of 
iwTbT*-^-  ^^  Papers  for  the  motion. 

Ibmiih  tbe  on-' 

Ite^  "ba^p™  Curia.  We  require  the  return  and  affidavit,  or  cofnes, 
^^  »  ^<  ^°^  produced  on  the  argument ;  to  the  end  that  we  tatey 
ooiioa.  determine,  by  comparing  them,  how  far  the  amendments 

sought  for  by  the  motion  are  necessary.     But  we  have  not 

required  that  they  should  be  served. 
The  return  and  a  copy  of  die  affidavit  being  produced, 

the  court  received  them ;  and  codmdered  tbe  motioQ  on 

its  merits. 

/.  fi.  Lee,  for  the  motion. 
'E.  CowM^  eontnu 
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RoosETCLT  againtt  The  Heirs  or  Fultok. 

C.  Gbahui  moved  to  enter  on  tbe  record  a  vocofw  of  ifKp>rtrtMr> 
tbe  jadgment  for  the  plaintiff  in  this  cause.  but  >iunra^ 

Ooe  ground  of  the  motion  was,  that  a  bill  of  exceptions  ^r*i«uiwt*^ 
bad  been  proposed  at  the  trial,  which,  before  the  rule  for  "g^^*!,"  """^ 
jodgment  had  been  entered,  was  drawn,  amendmenta  pro-  *''!'^*^'=*i''™^ 
posed,  and  both  were  delivered  to  the  judge  to  be  settled.  Zii  thu  u  i 
The  plaintiff  perfected  his  judgment  before  it  was  settled  j!^^^i,  ud 
ud  signed  by  the  judge.  bs'i^d^.  "" 

Another  ground  was,  that  a  new  trial  had  been  granted  ^^(^^Jio^^Ji^ 
(both  parties  appearing  and  arguing)  on  tbe  bill  of  excap-  p«m?  *'  ^'^ 
tions,  as  mentioned  ante,  71,  S.  C.  unandaMnM 

propoHi^uid 

J.  ii!oo.e«ett,  contra.  &"J"^ 

of  being  •«iu«d: 
though  ifas    tnll 

Curia.    The  motion  must  be  eranted  on  both  irrouoda.  ^  D°t  ictukU^ 

,_,  .  ,     I       .     1  rt        ■       y         "gned ;  thu    « 

Tiie  aigument  was  a  waiver  of  the  judgment.    Uo  the  first  ■  itar  of  pto- 
ground  it  must  be  granted  with  costs.     A  bill  of  ezcep-  "j,  ^  of  oi- 
tions  stays  proceedings,  per  w,  after  it  is  settled.    To  bo  JJ''|i2^^JJ^ 
rare,  till  it  is  drawn  and  submitted  for  settlement,  time  "J  onian^atir 
cbonkl  be  obtained  by  order ;  but  when  once  the  draft  and    f"*^  "  ^ 
■mendmeDts  are  delivered  to  the  judge,  we  have  always  con-  judt*  m  bo  aat- 
fidered  the  bill  complete  for  tbe  purpose  of  alajing  pro-  meot^'u  ordw 
ooediogs ;  though  it  be  not  settled  and  signed  in  fact.    The  ^^"i^^^^l^ 
party  baa  then  done  every  thing  in  his  power  towards  per- 
fecting it;   and  ought  not  to  be  prejudiced   by  the   time 
wfaicb  is  required  by  the  judge  to  review,  and  make  it  coo- 
fann  lo  the  truth  of  the  case. 

Motion  granted  irith  costs. 
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Tbb  Pioplk  agakut  Veuoltu,  Baawti,  Sntmsn,  Da- 

Tll,    AMD  BimKCR. 

A  (AdlcDfa  «f  ft  JvnrtefriDdpil  cum,  bMsow  put  of  lb*  raeoxl  ( wd  w^  h* 

miawed  on  gmir. 
A  cbdUagg  liMaaM  tha  jnror  bu  i»pwi»d  u  vfimeB,  la  »  chilkot*  tir  yrit^ 

riaiMii.  lail  Baed  not  be  MBOmpaniail  wiih  puiauail  m  will  U  nodar  it  tiBd. 
Wbara  anch  i  chiUanp  it  niwts  and  ied^Bi  upoa  bj  tha  snt,  oho  ^jwonaa*  It  im- 

■tdBdanl  g  ihii  ia  aqaiTaleol  to  a  daciaiou  m  damiiRar  aoit  joindar  |  tad  abonU  ba 

■o  amafad  bj  tha  daik  on  tha  rscofd* 
If  k  ba  iwt  aatarad  io  Itaal  fbrm ;  fa(,oBeartianri,U' tbafutknUrbotatiipacr^M 

tha  ranan,  iha  court  will  Iraat  it  u  i  dMioMi  on  a  nfular  iaaiM  is  lu>,  and  tt  k 

Tba  juror  himialf  mijr  ba  queitHMwd  on  oftth  toachiD|[  hia  **p«"*w*' 

A  aatioa  b;  >  dcfanduil  in  i  criaiMl  oiue  nnwved  bf  ecniocvi  («^  and  pMdiai  la 

tfas  nlprems  coarl,  ahould  ba  pncadad  bj  noucs  to  Iha  diiuicl  lUonwy. 
Wbatbar  an  indictmani  for  a  nndaDMUMir,  ao  ramorad,  can  ba  nmined  to  tba  caiKt 

bahml     Q«e«. 
Butif  itcan,  tbacovrtbaTaadiKralMatoraluail;  and  will  do  ao,  aapadaUr  lAara 

it  appam  pnbabia  that  pm  qoaatlona  of  law  will  aiiia  aa  tba  triaL 
And  ia  aucb  eaaa,  tha;  will  ocdiuaiil;  aand  tha  canaa  down  to  tlia  circait  of  lb*  ccM 

tj  when  the  lanua  ia  laid. 
"nc  **B>M  ia  Bonr  clwn|ed  in  a  erimiBal  eaaao.    But  when  It  appaaia  that  as 

iopaitial  BialcaaoMba bad bl tba ooantj  wbara  Iha ctaBoa  ia  laid, tha  aooftirtl 

ordar  a  ni(|a»ioo  of  tUi  b«t  to  baeaUnd  nnlheraaofd;  anda*eBinia  tkaa 

awarded  to  Ibe  abariir  of  another  connljr. 
Bat,  to  wanaat  ancb  a  angiaition,  tha  caie  mart  be  a  claar  one  upon  Ib«  &ci*. 
WwaaptaaaianafabalietibatafcirandiMparlialliialqanaot  bo  had,  in  and^ 

*il,  (Ota  for  notliiagiUDlan  it  ba  wairantad  bj  th*  facta  paitieidailj  prorad. 
On  earliorari,  Iha  eoarl  will  not  nottco  facia  impnpariji  raUraad ;  €,g.  Hat  anlMM 

rettniMd  by  a  eoun  of  oyer  and  tamdoar. 
Hot  ■rill  tboy  ioMnut  tba  aimnl  jad|a,  oa  notice  apon  aajr  luradaad  alata  of  flnlL 
9tmb.  ibat  where  aararal  dafendanta,  oaliralT  diiae— aetod  in  tha  Itaiiuri  »■■  thl^ 

wbicb  thof  are  aoofbt  to  be  tonnctod,  are  jointlj  iadiclad,  it  wo«M  bt  a  aa«ad  ■» 

•rdn  of  diacretion  to  put  than  aaparate  tiiala. 


▼. 
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hmm  Um  evidence  given  in  an  inferior  criminal  courti  cannot  be  reviewed  bj  writ  2IBIf«TCI8K| 

of  error  or  certiorari.  "y*  Ifitl. 

But  where  a  criminal  ctuie  foei  down  to  the  circnit,  the  proceedings  at  the  trial  maj       V^^^^a/ 

be  reviewed,  on  motion,  the  tame  as  in  a  civU  cause ;  and  the  evidence  be  brought  Z^'^^^ 

■pen  a  case. 
The  drcttit  court  may  grant  an  attachment,  and  bring  a  witness  before  them  to  testi- 
fy, after  he  has  disobejed  a  subpcena. 
n»  discriet  attorney  may  remove  a  criminal  cause  to  the  supreme  cotnt,  by  certiort* 

li,  as  a  amtter  of  course,  and  of  right, 
form  of  a  recognisance  for  the  appearance  of  a  defendant,  who  has  removed  a  crimi* 

aal  cause  by  certiorari,  fi>r  error  in  his  conviction ;  and  upon  which  the  supreme 

court  ordered  him  to  be  tried  at  the  circuit. 
fcretiee  lor  the  defendant's  appearance  to  answer  an  indictment,  Ice.  most  jollify,  if 

this  be  required  by  the  district  attorney. 
Where  the  defendant  has  pleaded  to  an  indictment  in  an  inferior  court,  which  is  tried ; 

but  on  certiorari  to  this  court,  a  new  trial  is  ordered,  he  need  not,  in  strictness^ 

plead  dt  aooo^  for  the  old  plea  stands. 
Tel  he  asay  plead  dt  novo  by  consent. 
Where  several  defendants  are  jointly  indicted ;  but  the  indictment  is  removed  by  cer* 

liorari  at  the  smt  of  a  part  of  the  defendants ;  whereupon,  the  Whole  cause  is  re« 

tuned  for  trial  on  the  civil  side ;  if  the  other  defendants  will  not  vduntarily  come  in 

ttid  be  recognised,  Ice.  they  may  be  brought  in  on  a  eajriaa. 
Where  a  criminal  cause  is  tried  at  the  circuit,  judgment  is  rendered  by  the  bench  \ 

and  if  there  be  a  ooniiction,  ftmblef  that  the  circumstances  in  evidence  must  be  laid 

before  them  by  a  case,  or  in  some  other  way,  to  enable  them  to  estimate  the  mea« 
cTi 


This  cause  came  before  the  court  on  a  return  to  the  cer- 
tioiari  granted  by  Woodworth,  J.  upon  grounds  mention- 
ad  6  Cowen,  555^  S.  C. ;  and  was  discussed  upon  the 
poiolf  there  decided  by  him,  as  to  the  nature  and  effect  of 
the  challenge  against  Norwood^  th^  juror ;  and  the  pro- 
caedingi  upon  it  in  the  court  below.    The  case  will  be 

ioond  stated  there,  (p.  556,  7,)  substantially,  as  it  was 

sow  presented  by  the  return. 

T.  J.  Oakkgy  for  Spenc^  &  Brown.    (B.  F.  Butler,  for 

VmSl^ea  Sl  Barker.)    The  judge  who  granted  the  cer- 

tetti  in  this  case,  rightly  held  that  he  would  consider  the 

(Ueaga  as  demurred  to,  and  overruled  upon  a  regular  is« 

HB  in  law.    This  was  merely  saying  that  he  would  disre^ 

9A  the  form  of  the  proceeding,  and  look  to  the  substance* 

1^  whether  his  honor  was  right  or  wrong,  the  court  wilt 

M  aow  iD^piiie.    The  whole  matter  is  spread  upon  the 

I'Btei  and  aboald  be  eiaminad  upon  its  merits.    If  there 
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nrir-TOBK,  be  any  doubt  whether  Nonoood  was  examinable  touching^ 
'      '      the  ground  of  challenge,  it  is  enough  that  all  objection  was 


TIm  P«opi«     waived.    He  was  examined  by  consent. 

The  only  question  then,  is,  whether  a  man,  having  form- 
ed and  expressed  an  opinion  on  the  matter  in  controversy, 
be,  in  judgment  of  law,  an  impartial  juror.  It  will  be  con- 
ceded, that  every  man  accused,  has  a  right  to  an  ifnpartiai 
jury.  So  important  was  this  right  esteemed,  that  its  de* 
claration  was  made  a  condition  of  adopting  the  constitution 
of  the  United  States ;  and  afterwards  formed  the  subject 
of  an  amendatory  article.  Nothing  could  show  more  clear- 
ly the  universal  sense  of  the  people. 

The  question  recurs,  what  is  impartiality  ?    On  the  oth- 
er side,  it  is  said  to  be  impartiality  of  feehng  merely.     We 
say  that  not  only  this  is  secured,  but  also  impartiality  of 
judgment.    The  distinction  is  plain  between  challenges  for 
principal  cause,  and  to  the  favor.     The  former  is  for  what, 
in  judgment  of  law,  will  disqualify  a  juror.    The  latter  is 
any  thing  else  which  operates  to  render  him  partial.    Un- 
der the  latter   head,  the   books  give  no  detail;    because, 
from  the  nature  of  the  case,  none  can  be  given.    The  cas- 
es decided  in  this  state,  are  Wood  v.  Stoddard^  (2  John. 
194;)  Blake  v.  Millspaugh,  (1  id.  316;)  Durdl  v.  Mo- 
sheTy  (8  id.  445 ;)  and  Pringle  v.  Huse,  (1  Cotoeti,  432.) 
Ini  Dwell  V.  MosheTy  the  challenge  was  disallowed  on  the 
ground  that  the  opinion  was  hypothetical,  and  founded  on 
mere  neighborhood  report.    The  juror  had    formed    no 
opinion  upon  any  fact.    The  case  may  be  supported  opon 
the  distinction  which  prevails  between  civil  and  criminal 
prosecutions.     In  the  former,  the   jury  decide  the  fact 
merely  ;  in  the  latter,  both  the  law  and  the  fact.    In-  the 
case  cited,  the  juror  had  decided  only  the  law ;  abd  even 
if  the  facts  had  turned  out  to  be  the  same  as  reported,  4ia 
would  have  been  bound,  under  the  decision  of  the  judge, 
to  change  his  opinion  of  the  law.    In  Blake  v.  MilUprn^^ 
this  court  decided  that  the  expression  of  an  opinion  m  a 
cause  of  challenge ;  and  in  Pringle  v.  Huee,  they  saj^  it 
is  a  principal  cause.    In  the  reporter's  note  to  that  ease,  (1 
Cowen^  438,)  the  having  expressed  an  opinion  is  iap|psd 
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under  the  head  of  principal  causes,  aod  furtlier  authoritiea  new-^tow; 
•re  dted.     Cdeman  v.  Hagerman,  (Af.  S.  cited  by  Mr.    ^^^J^^^^ 
Justice  fVoodworthy  6  Cowen,  564,)  Judge  Chase's  trials   ThePM|to 
ap/K  4,  19,  Fries'  trialy  177,  app.  42,  and  Merchant  and    y^^^i^^y^ 
oitrtis^  case,  lately  tried  in  Massachusetts  before  judge 
Stergi  will  be  found  to  support  the  same  doctrine.    The 
trial  of  Col.  JBtirr,  before  Ch.  J.  Marshall^  vd.  I.  pp.  43, 
46, 370,  371,  is  also  strong  to  the  point. 

An  examination  of  the  cases  cited  will  show  that  the 
principle  for  which  we  contend  is  established  in  this  coun^^ 
try.     And  whatever  may  be  the  ancient  or  modern  English  ' 

practice,  this  court  must  be  bound  by  the  decisions  of  their 
own,.and  of  other  high  American  tribunals.  These  deci* 
siooa  accord  with  the  universal  practice  of  our  courts. 
It  is  the  uniform  course,  for  instance,  to  set  aside  grand  j^ 
Ton  who  found  the  indictment.  This  is  founded  on  prin* 
ciplevandwe  never  supposed  till  lately,  that  there  was 
a  statute  (25  Ed.  3.  ch.  3,)  declaring  this  to  be  the  law. 
HawkinSf  however,  in  his  pleite  of  the  crown,  {Vd.  2,  ch. 
43,  s.  21  j)  says  this  was  in  affirmance  of  the  common  law.. 
No  doubt  it  is  a  principal  cause  of  challenge ;  for  they  can- 
not be  indifferent  if  they  did  their  duty  as  grand  jurors. 
(QNiiiiioiii0eott&  V.  Hussey,  13  Mass.  Rep.  221.)  The 
case  cited  went  upon  the  common  law ;  holding  upon  a 
motion  for  a  new  trial,  that  the  jurors  were  incompetent  at 
having  tat  on  the  grand  jury.  It  is  also  the  established 
piaetioe,  that  one  of  a  jury,  who  on  a  former  trial  has  disa- 
giaed,  shall  be  set  aside  upon  a  second  trial. 

Ai  to  the  English  rule,  the  leading  case  relied  on  against 
m,  is  The  King  v.  EdtnondSy  (4  B.  fy  A.  471.)  The 
language  of  the  court,  in  that  case,  {id.  p.  490,  ^c.)  is,  that 
the  opinion  expressed  by  the  juror  must  be  accompanied 
with  ill  will.  This  decision,  however,  was  since  our  revo- 
lotion.  Besides,  it  was  extrajudicial ;  and,  therefore, 
wonld  be  fully  open  to  examination  even  in  the  court 
vrfaieb  pronounced  it.  The  opinion  commences  at  p.  472  ;• 
and  will  be  found  to  depend  on  the  rule,  that  the  chal-> 
leqga  was  premature,  as  coming  before  a  full  jury  had  ap^ 
peand.    Abhcttj  Ch.  J.  who  delivered  the  opinion,  speaka 
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innMroAiii  ^f  ^\g  Jq  tii^  outset  as  an  eatablished  role ;  and  it  certain* 
\j  disposed  of  the  casOi  without  going  into  the  merits  of 


the  challenge.  Another  answer  was,  that  the  juror  ooiikl 
?tn£yw,  not  be  inquired  of  whether  he  had  expressed  the  opinion. 
No  other  proof  was  offered.  This  too  is  an  established  rule, 
in  the  English  courts;  and  was  another  sufficient  reason 
for  denying  the  motion,  (id.  p.  490.)  After  these  oonclu* 
sive  arguments,  he  proceeds  gratuitously  to  consider  the  poinl 
raised  here.  The  whole  case  was  disposed  of  before  be 
reached  this  ground. 

As  to  the  opinion  itself,  his  lordship  admits,  when  speak* 
ing  of  the  form  of  the  question  in  proving  the  chaUengOi 
that  a  preconcewed  opinion  is  enough  to  disqualify  a  jofor* 
But  he  immediately  after  abandons  that  ground ;  and  adda 
91  will  to  the  party,  upon  the  authority  of  .3  Hawk.  ck.  48, 
9.  98.  In  this  be  mistakes  the  language  of  that  writer. 
Hmwimif  at  the  place  in  question,  merely  cites  the  an* 
thorities;  and  winds  up,  in  section  33,  by  saying  thai 
these  matters  seem  to  be  unsettled;  evidently  lefenrii^ 
to  the  matter  in  question  as  among  the  unsettled  doc* 
trines.  He  gives  no  opinion.  He  refers  to  7  A  7,  2S,(a) 
as  holding  ill  will  to  be  a  necessary  ingredient.  But  in  the 
same  section,  and  almost  in  the  same  sentence,  he  mentiona 
a  subsequent  decision,  (SI  H.  7,  29,)  that  a  declaratioii 
of  opinion  is,  per  as,  a  disqualifying  circumstance.  TbaSp 
ikb  question  is  at  least  balanced.  Indeed,  we  may  any 
the  last  case  overrules  the  former.  Another  adjudieatkni 
mentioned  by  Hawkins  in  the  same  chapter,  section  99, 
is  certainly  contrary  to  our  practice.  It  is,  that  a  juror  who 
has  found  one  guilty  on  an  indictment,  may  try  another  oo 
the  same  indictment  The  1  Chit.  C.  L.  S4S,  and  the  an* 
tiiorities  there  dted,  which  will  also  be  relied  on,  are 
npoo  AnoUiM,  and  of  course  are  subject  to  the 
onticisn* 

By  looking  into  the  8  Harg.  St.  TWob,  303,  the  intso* 
dnetory  remarks  to  the  trial  of  the  iZ^gictdes,  and  Edgmgf 
9^  we  mmj  be  .better  enabled  to  appreciattt  soma  of  Ike 
ndas  of  cfaaUeiige  whwh  have  crept  into  the  oU  boaka. 

(«)  lliif  it  ft  MqiioUtiMi  IB  JIMMif.   IftdmddbeiTILIiSS. 
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The  nde,  that  a  juror  who  has  pronounced  one  defendant  nbw-vobii^ 

guilty  may  try  another  on  the  sanie  indictment^  was  eslab*       *^' 

fished,  and  appears  to  have  owed  its  origin  to  a  secret  ex 

parte  consultation  between  the  judges  and  counsel  for  the 

ciowD,  convened  for  the  purpose  of  settling  the  preliou- 

naries  of  the  trials  for  the  murder  of  Charles  the  fint. 

The  rule  mentioned  is  contained  in  their  7th  resolution ; 

and  is  cited  as  law  by  the  English  writers,  and  acted  upon 

by  English  judges,  on  such  authority.     (iSoe  Cranbume'e 

ea$e,  4  Harg.  St.  Tr.  704,  Sf  Cook's  case,  id.  738, 8  W.  3.) 

Indeed,  we  had  often  thought,  that  we  ought  not  to  look 

back  beyond  the  period  of  the  English  revolution  for  pre* 

oedeots  of  practice  in  criminal  law,  any  farther  than  they 

comport  with  reason.    But  in  Cook's  case,  (4  Harg.  iSt 

3V.  747,)  the  force  of  the  doctrine  for  which   we  contend 

overcam^vhatever  precedent  there  was  against  it ;  and  Ld* 

Ch.  J.  Trtby  and  the  other  judges  adopted  the  rule  there 

contended  for  by  the  prisoner :  thai  if  any  of  the  jury  had 

said  he  Wfis  gMty,  or  they  would  find  him  guilty ,  or  he 

should  siffer,  or  he  hanged,  or  the  like,  they  were  not  fit 

or  proper  men  to  be  of  the  jury. 

For  the  cases  and  authorities  on  the  English  rule,  we 
refer  the  court,  generally,  to  Bac.  Abr.  Juries,  (E) ;  31  Hn 
7,99,jrf.  10;  id.  33,  pi.  21 ;  49  Ed.  3,  I, pi.  2;  Co.  LU. 
155,  a.;  2  Tidd,  779,  80;  BuU.  N.  P.  307;  1  Arehb. 
Fr.  181,  «;  21  Vin.  Abr.  Trial,  (I.  d.) ;  id.  p.  265,  (G. 
d.)  pi.  7;  2  Sw^'s  System,  232;  3  Bl.  Com.  363;  9 
JIal.  Hist.  C.  L.  37. 

Moat  of  these  books  concur  in  declaring  the  simple  ex* 
(MPesmm  of  an  opinion  to  be,  not  only  a  cause  of  challeQge^ 
bot  SL  principal  cause.  The  collection  of  old  cases  in  Fi- 
weet  diacloses  a  good  deal  of  confusion  upon  the  points 
Sat  if,  after  all,  there  be  doubt  upon  the  English  decisions, 
can  be  none  upon  the  present  case,  if  this  court  will 
to  their  own  adjudged  authorities. 


J«  iSbidcmi  and  Talcott,  (attorney  general,)  contra.    We 
bat  thai  the  case  is  one  as  to  which  an  abundance  of  an^ 
thoiily  may  be  found  oa  both  sides.    One  thing,  bfomwfy 
Wfi^ned  bf  the  judge  who  granted  the  writ  of  c^rtiorep 
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Ity  (6  Cawemf  567,)  and  most  be  conceded  here ;  that  to 
s^!i,m^*  warrant  the  interference  of  this  court,  the  cause  of  chal- 
lenge must  be  a  principal  one ;  and  that  the  district  attor- 
ney must  be  holden  to  have  demurred  to  the  challenge. 
It  will  be  very  difficult  to  show  that  where  he  is  merely 
paasWei  he  shall  be  said  to  have  demurred.  It  is  clear 
from  all  the  cases,  that  tliere  must  be  a  demurrer  entered 
of  record  before  the  challenge  can  be  reviewed  on  oertio* 
rari.  The  judge  might,  as  he  did,  for  the  purpose  of  grant- 
ing the  writ,  presume  a  demurrer ;  but  it  is  now  repelled 
by  the  return.  No  demurrer  appears.  Can  this  court 
make  an  issue  in  law,  for  the  cburt  below  ?  The  record 
must  be  received  to  speak  for  itself.  There  is  no  remedy 
in  the  nature  of  a  writ  of  error,  as  upon  a  bill  of  excep* 
tions,  and  no  demurrer  appears.  The  English  cases  re- 
quire the  challenge  to  be  spread  formally  upon  the  record 
with  the  issue.  If  it  is  not  done  in  the  first  instance,  a 
special  certiorari  must  go,  for  the  purpose  of  having  it  re* 
turned  ;  or  the  return  must  be  amended  in  some  oiherway. 
This  could  not  be  done  in  the  present  case.  It  was  the 
fault  of  the  defendants  below,  that  they  did  not  compel  the 
district  attorney  to  take  issue  or  demur.  If,  instead  of 
the  matter  being  disposed  of  as  a  principal  cause  of  chal- 
lenge, it  was  treated  as  one  to  the  favor,  the  judge,  by 
consent,  being  chosen,  or  acting  as  trior,  there  is  no  means 
of  placing  it  on  the  return.  It  must  be  considered  as  out 
of  the  question. 

Although  this  challenge  has  been  allowed  by  our  own 
reports,  none  of  them  pretend  to  give  it  a  character  as  a 
challenge  for  principal  cause,  or  to  the  favor,  except  Prin* 
gUv.  fiiiae,  (I  Cotren,  432.)  But  that  case  did  not  in- 
volve the  question.  It  was  a  motion  for  judgment,  as  In 
case  of  nonsuit,  for  not  going  to  trial,  according  to  the 
course  of  the  court.  The  motion  was  resisted  on  the 
grounds  that  certain  irregularities  had  been  committed  in 
empannelling  the  jury ;  and  that  the  triors  had  improperly 
found  one  of  the  jurors  indifferent,  upon  the  question  of 
his  having  formed  and  expressed  an  opinion.  The  simple 
question  was,  whether  the  party  had  reason  to  soppoeo» 
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under  the  drcumstanoes,  that  he  would  not  be  safe  in  the  mbw-tome, 
haiids  of  the  particular  jury.    The  court  held  that  he  had ; 
aod  denied  the  motion.    The  chief  justice,  in  the  course 
of  his  remarks,  speaks  of  the  challenge  as  being  one  for 
principal  cause.     But  the  remark  is  incidental;   founded 
OD  his  general  recollection ;    and  he  did  not  go  into  the 
authorities ;  nor  was  it  necessary  for  him  to  do  so.    The 
note  of  the  reporter  is  a  mere  collection  from  the  books  on 
the  subject  of  challenge  generally.    The  other  American 
eases  are  also  subject  to  the  remark,  that  they  do  not  de- 
fine  the   nature  of  the  challenge.      The  observations  of 
MarshaUf  Ch.  J.  on  Col.  Burros  trial,  cited  by  Mr.  Jus- 
tice Woodworth  on  granting  the  certiorari,  in  6  Cowen,  and 
now  again  relied  upon,  are  certainly  the  strongest  against 
Qs;    but  they  do  not   go  to  the  distinction  whether   the 
challenge  shall  be  for  principal  cause,  or  whether  the  ex- 
pression of  opinion  is  mere  evidence  to  triors  on  a  chal- 
lange  to  the  favor.    The  proceedings  in  that  case  were  in- 
formal; and  the  Ch.  Justice  is  certainly  not  borne  out  by 
the  common  Jaw  in  the  full  extent  of  the  practice  which 
be  adopted  on  that  occasion.      He  allowed   the  question 
to  be  put  to  the  jurors  themselves,  whether  they  had  form- 
ed or  expressed  opinions.     On  this  point,  the  authorities 
were  very  fully  examined   in    The  State  v.  Batdwin,  (1 
Const.  Rtp.  of  So.  Car.  289,)  where  it  was  held  that  the 
jmor  could  not  be  examined;   but  that  prejudice,  or  the 
eipression  of  an  opinion,  must  be  shown  by  other  testi- 
Booy.    It  is  evident  that  the  case  of  Col.  Burr  proceeded 
cm  the  express  declaration  of  the  constitution  of  the  Unit' 
9i  Slates,  and  the  practice  of  the  courts  under  our  fede- 
nl  system  of  jurisprudence ;  not  on  the  doctrines  of  the 
Qommon  law.     The  rules  of  the  latter  were  disregarded. 
TIm  same  remark  applies  to  the  other  decisions,  or  practi- 
ilft which  have  prevailed  in  the  circuit  courts  of  the  Umt^ 
4  States.    Indeed,  such  has  been  the  comity  between  the 
MA  ted  the  bar,  on  this  subject,  that  the  distinction  now 
M^ilafor,  can  hardly  be  deduced  from  a  single  case  pass- 
im ttMij  upon  it.    And|  for  the  same  reason,  very  lit- 
^  %hl  cui  be  thtown  upon  the  questioD  from  the  diffinv 
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innff-TMS,  ent  forms  of  trial  applicable  to  the  different  kinds  of  cfaal* 
lenge*    The  nature  of  the  challenge,  and  the  mode  of  trf* 


Tte*Pti|4e  log  it^  often  Taries  according  to  the  nature  of  the  evidenoe 
oflfeied  and  produced  to  prove  it.  Thus,  that  one  of  tiM 
triors  had  sat  on  the  grand  jury,  or  on  another  petit  jury 
where  the  same  question  was  tried,  if  the  record  is  ap* 
pealed  to,  becomes  a  principal  cause  of  challenge,  and  ia 
to  bo  tried  by  the  court.  Otherwise,  where  the  offer  is  to 
show  the  fact  by  parol.  There  the  question  is  submitted 
to  triors,  as  relating  to  the  favor  merely.     ( TV.  per  Pai$^ 

As  to  the  King  v.  Edmonds,  (4  B.  fy  A.  470,)  the 

principal  authority  upon  which  the  court  below  acted,  and 

on  which  we  certainly  rely,  it  proves  two  things  pertinent 

to  this  case;  1.  That  a  writ  of  error,  not  a  certiorari,  ia 

the  proper  remedy  for  refusing  to  allow  a  challenge ;  and 

3.  That  the  expression  of  an  opinion  is  not,  per  ss,  a  cause 

of  challenge,    (id.  473,  4.  &  490.)    Both  points  oertainiy 

entered  into  the  discussion  of  that  case,  and  especially,  it 

cannot  be  said,  that  the  latter  was  gratuitous  merely.    It 

was  made  a  point  on  the  motion  for  a  new  trial,  and  waa 

overruled.      True,  the  case  being  since   our  revolutkmi 

is  not  binding ;  but  it  is  very  high  evidence  of  the  English 

common  law.     The  reasoning  of  the  court  deserves  the 

greatest  respect.     There  is  no  general  rule  by  which  wa 

can  determine  the  nature  of  the  challenge.    All  we  claim 

fixmi  that  case  is,  that  the  having  expressed  an  o|Hnioii 

goes  to  the  favor,  and  is  not  a  principal  cause ;  that  it  does 

n^  follow  of  necessity,  and  in  judgment  of  law,  because  a 

juror  has  expressed  an  opinion,  he  must  be  excluded  aa 

incompetent.    The  question  would  seem*  from  the  nature 

of  the  case,  to  be  still  open.     Though  he  has  expressed- 

an  OfMuion,  he  may  still  be  indifferent.     We  insist  that  the 

question  is  one  for  triors.     It  is  among  the  multifarioar 

and  undefined  grounds  upon  which  they  may,  or  may  not* 

pronounce  bim  indifferent.    If  this  be  so,  it  follows  that 

the  decbion  of  the  court  below  cannot  be  reviewed  in  tfaifr 

form.     A  gnuid  juror  was  exeluded  by  statute,  on  tht> 

grssmd  that  he  had  onoe  jodieiaUy  paMd  upon  thtMbi^i 
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ject  of  dispute.    This  might  have  been  so  at  common  law   ^'^'TS^ 
for  the  same  reason.    But  it  does  not  touch  the  present 


question.    The  evidence  produced,  however,  is  not  very     ThtPeopU 
strong  that  this  was  the  common  law  doctrine.     Hawkins     VtnJijrM. 
dpes  not  venture  to  assert  this  directly ;  but  puts  it  for* 
ward  with  a  aemble.     Chitty  lays  down  the  rule  in  ques- 
tion hera»  with  the  qualifying  circumstance  of  malice ;  and 
if  certainly  a  very  strong  authority  in  support  of  TAe  King 
V.  Edmonds.     (1  Chit.  C.  L.  542.)     It  is  the  rule  of  the 
piesent  enlightened  age  of  British  jurisprudence,  verified 
by  a  most  respectable  historian  of  her  criminal  law ;  a 
DtD  acquainted  with    her   law,  not  only  upon  authority, 
bat  as  it  prevails  in  practice.    In  CooKs  casSy  (4  Harg. 
S.  TV.  747,)  the  decision   passed    hastily ;   and  without 
opposition  from  the  counsel  for  the  crown ;  and  is  rather 
referable  to  the  spirit  of  comity  to  which  we  before  allud- 
«1,  than   to  be  respected   as  an  authority.     Beside,   the 
case  does  not  determine  the  nature  of  the  challenge. 

It  is  DOW  said  that  the  court  are  bound  to  notice  the 
Bieritfl^  whether  they  are  properly  returned  or  not.  On 
enminatioo  of  the  authorities,  precisely  the  reverse  will 
appear  to  be  established.  (I  Chit.  C.  L.  393,  4.  2  Scdk. 
488.   Bac.  Abr.  Certiorari,  (H).    2  Caines,  179.) 

The  opposite  counsel  is  mistaken  in  saying  the  books  do 
Bot  eniimeFate  causes  of  challenge  to  the  favor.  In  1  Chit. 
(L  L.  544,  several  instances  are  given  of  grounds  for  this 
chUenge. 

Where  the  challenge  is  for  principal  cause,  the  specific 
foond  must  be  embodied  in  the  record.  How  far  shall 
the  doctrine  of  formed  opinion  be  carried  ?  If  it  be  enough 
smI  ooDclnuve,  to  have  formed  an  opinion  simply,  it  must 
Mend  to  impressions  grounded  on  rumor ;  or  on  an  ac- 
tssl  view  of  the  facts.  One  murders  in  the  presence  of  ano- 
Asr.  Is  the  latter  incompetent  to  try  the  murderer  ?  It  is 
bnMiiig  the  spirit  of  the  ancient  common  law,  to  say  he  is 
That  sought  for  jurors  who  understood  most  of  the 
Yet  he  cannot  but  have  made  up  an  opinion. 
Mast  the  opinion  be  formed  on  the  fact,  or  law,  or  both  ? 
Bomm/  dieiuDStances  seem  to  enter  into  the  question, 
Fot  VII.  16 
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AtoRT^TOftlc,  that  it  is  safer  to  leave  it  to  triors.    Impartiality  does  not 
^'  mean  a  perfect  freedom  from  opinion ;  but  rather  from  an 


TtePMpio     undue  prepossession. 

TinBilj6ft« 

A.  Spencer  J  in  reply.  Had  gentlemen  read  the  learned 
opinion  of  his  honor,  the  judge,  who  allowed  the  certiora- 
iiy  with  proper  attention,  I  think  we  should  not  have 
been  assailed  by  the  technical  objection  that  there  is  noth- 
ing tangible  on  this  record.  All  the  facts  are  returned 
which  were  before  the  judge.  And  the  answer  is,  that 
though  not  a  formal,  there  was  a  substantial  demurrer  to 
the  challenge.  The  decision  passed  upon  the  law  arising 
upon  an  admitted  state  of  facts.  If,  as  is  said,  the  district 
attorney  was  passive,  it  does  not  help  the  case.  Mr.  Justice 
Waodwarthy  on  granting  the  writ,  refers  to  a  case  in  JBiM^ 
roto,  a  farther  account  of  which  is  given  in  Wooddumfe 
Lectures ;  by  which  it  appears  to  be  the  duty  of  the  clerk 
to  note  down  the  ftrm  of  the  proceeding,  so  as  to  make  it 
correspond  with  the  substance.  Here  the  challenge  was 
treated  as  if  there  had  been  a  demurrer.  This  was 
the  substance  of  the  proceeding.  The  whole  appearing 
on  the  record,  we  are  not  to  suffer  because  the  clerk  has 
neglected  his  duty  to  put  it  in  form.  The  same  formd 
circumstances  are  not  necessary  in  a  demurrer  to  a-  chal- 
lenge, as  to  a  plea.  The  moment  it  is  agreed  on  at  the 
bar,  it  is  deemed  a  part  of  the  record,  and  should  be  enter- 
ed as  such.  {Mounson  and  WeaVs  case,  3  Leon.  29S:) 
The  prothonotaries  should  enter  it  of  right,  {id.)  We 
could  not  control  the  mode  in  which  the  district  attorney 
thought  proper  to  raise  the  question,  or  the  judge  to  pr6- 
nounce  his  decision.  We  made  the  challenge;  its  troth 
was  admitted  ;  but  it  was  overruled  as  insufficient  in  hw. 
So  far  we  can  speak  from  this  record.  The  injury  to  tis 
was  the  same  as  if  the  proceeding  had  been  most  fomiU 
and  technical.  We  say  here  has  been  all  the  caoiMi  liticl 
consequences  of  a  demurrer  improperly  allowed.  We 
aak  a  corresponding  consequence  in  this  court;  aitt<M»- 
sal  of  the  dedsion,  and  a  new  trial.  If  the  ptfupix  fdikm 
•  httve  been  disi^rded  in  the  ooort  bctow ;  iMs  Hr  iliMh- 
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er  error  of  which  we  have  a  right  to  complain ;  and  iotist  NEW-tosi^ 
00  the  cause  being  sent  down  for  its  correction.  vJ^U^' 

If  a  writ  of  error  was  the  only  proper  remedy,  gentle-    TheFeopi* 
men  should  have  moved  to  quash  the  certiorari.  v«niUjM. 

It  is  said,  by  way  of  questioning  the  common  law  sound* 
oesa  of  Ch.  Justice  Marshall's  practice  in  CoL  Burros 
eve,  that  he  erred  there  in  suffering  the  jurors  to  be  in- 
terrogated ;  that  he  must  have  proceeded  on  the  law  pe- 
culiar to  the  U.  S.  courts :  but  the  premises  fail  the  gen- 
denKn.     It  was  expressly  held  by  this  court,  in  Pringle 
v.  fiiM,  (1  Cotoen,  432,)  that  a  juror  may  be  examined 
toachiDg  his  ofMnion.    It  is  not  true  that  the  common  law 
ikinappKoable  to  the  criminal  courts  of  the  United  Stales^ 
Aurthtt  than  it  respects  their  jurisdiction.     When  once  le- 
pStf  possened  of  the  cause,  they  uniformly  proceed  ac* 
OQidiiig  to  the  course  of  the  common  law,  if  not  controlled 
by  coDftittttion  or  statute.    Are  not  our  rights  to  an  im- 
partial jury  as  perfect  as  if  we  were  to  be  judged  by  the 
cooatitQtioa  of  the  United  States  1    The  Commonwealth  v. 
Bmamjfi  {13  Mass.  Rep.  221,)  proceeded  on  the  common 
kw.    This  will  not  be  questioned.     There,  a  juror  who 
had  formed  and  expressed  an  opinion,  on  hearing  one  side 
of i  the  case  only,  was  pronounced  incompetent.    No  stat* 
ate  is  flBCiitioDed  as  the  foundation  of  that  decision.    It  is 
liid  by  Ld.  Cofts,  the  juror  must  stand  indifferent.    What 
ii  iodiflfereacy  ?      Lexicogitiphers  define  it  to  a  neutral- 
ly qI*  .  mind.     A  rule  of  law  cannot  be  right  which  the 
wbold  wodd  would  regard  with  detestation.    One  wants 
Mf  hw  to  determine  the  meaning.    When  it  is  once  con- 
ceded that  we  are  entitled  to  an  impartial  jury,  common 
sense! determines  this  question.     The  authorities,  howev- 
fffi  no  nomerous  and  almost  uniform.    But  if  before  1775 
tMr  bearing  was  against  us,  it  is  not  to  be  denied  that  in 
tkm  psogfem  of  human  society,  and  the  march  of  the  hu- 
i|id,  there   has   been   an  imperceptible,  a  gradual 
in  the  Ibw^    It  is  the  same  in  that  as  in  the  arts 
It  adapts  itself  to  human  circumsttances  in  ev- 
We  are.  not  stationary  ;  but  going  on  in  common 
wilk  tht  east  of  mankind.    The  authorities  akead  cited^ 
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mmlm^  shew  an  increasing  inclination  in  our  courts  to  secure  by 
every  reasonable  means,  an  impartial  jury.     I  will  merely 
add  references  to  3  Ball.  518,  and  7  Cranch.  291.     Tks 
State  V.  Baldwin f  (1  Const.  Rep.  So.  Car.  289,)  has  been 
cited  on  the  other  side.    But  though  we  think  the  court 
in  that  case  too  strict  in  the  admission  of  evidence  to  prove 
the  opinion  of  the  jury,  it  is  a  decisive  authority  for  us, 
that  when  once  the  opinion  is  proved,  it  stands  as  a  good 
cause  of   challenge.      The  court  were  divided    on    the 
question  of  evidence.    The  quotation  in  the  opening  from 
SunfPs  system,  who  was  lately  Ch.  J.  of  Connectictti,  is 
a  direct  declaration,  that  the  having  expressed  an  opinion 
is,  of  itself,  a  principal  cause  of  challenge.    I  agree  with 
the  counsel  opposed,  that  the  opinions  of  late  learned  el- 
ementary writers  are  high  evidence  of  the  law ;  for  they 
speak  not  only  from  books,  but  what  they  see  of  practice. 
I   take  the  case  put  of  the  witness  to  a  murder;  and 
say  that  he  is  not  a  competent  juror.    The  ancient  law 
did  not  seek  jurors  on  account  of  their  knowledge  of  the 
cause;  but  of  the  parties  and  witnesses.      Even  in  that 
respect,  the  law  was  altered  for  very  good  reasons.    It  was 
found  dangerous  to  the  rights  of  parties.    They  were  too 
often  the  victims  of  neighborhood  prejudice  and  partiality. 
We  are  told  by  the  other  side,  that  the  exclusion  of  a 
grand  juror,  from  trying  the  indictment  which  he  had  found, 
is  not  very  satisfactorily  shown'  to  be  a  common  law  doo*. 
trine.    True,  Hawkina  suggests  this  with  a  senible ;  bat 
a  farther  examination  of  the  subject  will  remove  all  doubt. 
Hawkina  cites  Stautiford'a  Pleas  of  the  Crown,  who  lays 
down  the  doctrine  from  Britton.    The  latter  wrote  long 
before  the  statute  was  passed.     That  it  was  merely  de- 
claratory of  the  common  law,  will  also  be  seen  by  2  Reeve^s 
History y  459.    If  then  it  be  true,  that  the  common  law  ex- 
cluded a  juror  whose  opinion  stood  on  only  part  of  the  ev- 
idence; how  much  more  strongly  does  it  follow,  where, 
as  in  this  case,  the  whole  cause  has  been  heard.    The  jo- 
ror  had  made  up  his  mind  on  fiiU  proof.    It  is  not  nefeea 
iary  to  answer  gentlemen,  whether  a  juror  •hooU  bs  w- 
eluded  beoaoia  he  hu  prejudged  the  law  of  the  caarifcue^ 
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UnleOT  the  defendantt  could  pnMlood  new  and  iiReighl]^»M^'  'SHPHW^ 
dence,  they  must  have  been  convicted,  so  ftir  ai^  their  eon-^ 
TictioD  depended  on  Norwood,  '     "^  •  • 

As  to  the  case  of  The  King  v.  Edmonds  it  has  already 
been  sufficiently  answered.  I  aver,  that  the  decimo  was 
not  only  extra-judicial,  but  was  founded  on  a  perversion,  of 
the  authorities  referred  to.  HawkinB,  in  particular,  who 
is  much  relied  on,  never  used  the  words  imputed  to  him  by 
Ch.  J.  Abbott 

Curia^  per  Woodworth,  J.  This  case  has  been  discuss^' 
ed  by  the  counsel  with  great  ability.  The  court  has  =  been 
materially  aided  by  the  researches  they  have  made. 

The  opinion  which  I  expressed  on  allowing  the  certiorari, 
has  been  confirmed,  as  well  by  the  arguments  at  the  bar>  as 
by  my  own  investigation. 

It  was  not  denied  by  the  counsel  for  the  people,  that  if 
the  challenge  to  Norwood  was  for  principal  cause,  the  pro- 
ceedings in  the  court  below  became  matter  of  record  ;  and 
were  liable  to  review  in  this  court.  I  shall  therefore  not 
add  any  thing  to  what  I  said  upon  the  subject,  on  the  for- 
mer occasion. 

The  first  question  which  I  shall  consider,  will  be,  whe- 
ther the  forming  or  expressing  by  a  juror  of  an  opinion, 
that  the  party  whom  he  is  called  to  try,  is  guilty  of  the  of-* 
fence  imputed  to  him  by  the  indictment,  such  opinion  being 
founded  on  the  hearing  of  all  the  testimony  in  a  former  tri- 
al of  the  same  indictment,  constitutes  a  good  cause  of  chal- 
lenge ;  and  secondly,  whether  it  is  a  principal  cause,  or 
merely  one  to  the  favor. 

It  is  admitted  that  every  citizen,  whether  arraigned  for 
crime  or  impleaded  in  a  civil  action,  is  entitled  to  a  trial  by 
a  fiiir  and  impartial  jury.  The  trial  by  jury  is  justly  con- 
ndcred  an  invaluable  privilege ;  but  it  would  becmne  a 
mockery,  if  persons  who  had  prejudged  the  case  were  ad- 
mitted as  impartial  triers.  AH  the  elementary  writers, 
with  the  exception  of  Chitty,  lay  down  the  proposition 
broadly,  that  if  a  juror  has  declared  his  opinion  beforehand, 
it  is  a  good  cause  of  challenge.    (I  ArckboUy  181, 189, 
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9~Jlidd.'n»^^9(i.  BfKOK,  MJe  JwrJM,  (£  5.)  BvU.  N. 
F..a07<.  JiaUt  Com.  Imo,  138.)  Lord  Coke,  (I  Co.  on 
Littleton,  155,  6,)  nja,  "  he  ought  to  be  leut  tnspicioa ; 
tbu  M,  to  be  iodiSereDt,  as  h«  ■tanda  uniworn,  and  then  he 
\m  Mcoyaled  io  taw,  Uber  «t  legalie  komo ;  otherwue  he 
lamf  be  challenged,  and  not  Buffered  to  be  sworn." 

Whal  is  meant  bj  a  penon  standing  indifferent?  Mani- 
f«atl|r,  that  the  imod  is  in  a  state  of  neutralitf ,  as  respecta 
the  person,  and  the  matter  to  be  tried ;  that  there  extats  no 
Inaa,  for  or  against  either  parly,  in  the  mind  of  the  juror, 
caloulaled  to  operate  upon  him ;  that  be  comes  to  the  trial 
with  a  mind  uncommitted,  and  prepared  to  weigh  the  eri- 
deoce  in  impartial  scales.  It  seems  to  me,  that  a  juror  in 
the  fitvalioD  of  Mr.  Norwood,  so  far  from  standing  indifTer- 
eot,  had  already  condemned  the  defendants.  He  stated, 
that  if  the  evidence  on  the  second  trial  should  be  the  same 
aa  on  the  first,  he  should  pronounce  them  guilty.    * 

It  waa  well  remarked  by  the  defendants'  counsel,  that  un- 
Ibm  the  defendants  produced  some  new  and  weighty  en- 
dsoce  to  change  the  preconceived  opinion  of  the  juror, 
thttr  conviction  was  inevitable,  so  far  as  their  conviction  de- 
pended on  him.  We  cannot  presume  that  the  evidence,  on 
the  part  of  the  public,  would  be  less  convincing  than  on  the 
first  trial ;  or  that  the  defendants  could  adduce  any  impor- 
tant additional  testimony.  It  will  not  be  pretended  that 
any  of  the  jurors,  who  sat  on  the  former  trial,  would  be  ad- 
missible as  jurors  on  the  second  trial  of  the  ssme  indict- 
nient.  I  cannot  discriminate  between  those  jurors  and  Nor- 
wood. He  had  formed  as  decided  an  opinion  on  the  mer- 
its of  the  cose,  as  any  of  them.  That  it  is  a  valid  excei>- 
tion  to  a  juror,  that  he  had  previously  given  an  opinion  on 
the  question  in  controversy,  has  been  decided  in  this  court, 
in  tlie  case  of  Blake  v.  MUlwpaugh,  (1  John.  316,)  and 
fringU  V.  Huee,  (I  Cowen,  432.) 

.t  It  Ja  a  mistake  to  suppose  that  the  case  of  JhuiUf. 
JUoftUr,  (8  Jpkn.  445,)  overruled  tha  decision  of  tbia  eoOrt 
ifl  BkdH  v.  JUlU^poHgj^  I  e|U|eavored  oo  a  former  oCdip 
■pa  loibow,  that  the  caaea  ve  perfectly  coonttant  with 
MBhoidw-wAf  %  umynvuebea  hm  exteadaidr  than 
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Inf  been  a  onifannitjr  of  deoindft  in  all  ihb  wnrW^af  flik  ^R^| 
aeverai  states  of  the  onion,  and  in  •  the  circuit  wiirt  oiT  the 

Chief  justice  Smyi^  in  bis  system,  (S  Ml;  •832,)  etaltoi 
the  law  of  Conneciicutj  (and  in  this  respect  it  is  thcM  Un^ 
derstood  to  be  the  law  of  England,)  ihat  if  a  jttrt>r  faa» 
published  his  opinion  upon  the  particular  case,  k  i^  a  prin- 
cipal cause  ct  challenge.  In  MaamichuBeiUy  if  a  juror  is 
called,  who  was  of  the  grand  jury  when  the  indietmetft  irik 
found,  it  has  been  held  to  render  him  not  impartial,  as  a 
juror  on  the  traverse  of  the  indictment ;  and  this  without 
reference  to  any  statutory  provision. 

The  same  doctrine  was  maintained  by  the  c6nstitttti6liai 
court  of  South  Carolina^  {State  t.  Baldwin,  1  Con.  Bqf. 
S.  a  289,  301,  309,  32L.) 

I  had  occasion  in  my  former  opinion,  to  netice  the  da* 
dsion  of  judge  IredeUy  on  the  motion  for  a  new  trial  in  the 
case  of  FrieSf  and  also,  in  my  judgment,  the  conclurife  ar- 
guments of  chief  justice  Marshall,  on  the  triri  of  Col. 
Bwr.  We  have  been  referred  to  the  impeachment  df 
judge  Chase,  by  the  House  of  Representatives  of  the  CMf- 
ed  States.  One  of  the  articles  against  him  was>  for  the 
admission  of  Basset,  as  a  juror  on  the  trial  of  OaUtndsr, 
under  the  alien  and  sedition  law.  Judge  Chase;  in  hb  an- 
swer, admits  the  forming  and  expressing  of  an  opinion  on 
the  merits  of  a  case  to  be  tried,  disqualifies  froih  serving  as 
juror.  He  puts  the  admission  of  Basset,  as  a  juror,  upon 
the  ground  adopted  by  this  court,  in  DwrM  v.  JMosAsr, 
that  a  hypothetical  opinion  founded  on  mere  nimor;'does 
not  disqualify.  Since  the  trial  of  the  indictment  in  this 
case,  the  trial  of  Merchant  and  Ourlt^  took  place  in  jftfci^ 
saehmsetts,  before  Mr.  Justice  Story;  and  every  person 
who  bad  formed  or  expressed  an  opinion  of  the  guilt  of 
the  accused,  was  set  aside.  I  apprehend  that  no  adjudge 
ed  case  can  be  found,  in  any  of  the  eobftsin  this  oauntry, 
wbeUe  a  juror  has  b^n  admitted  who  had  formed  a^decid- 
ed  opinion  on  the  merits  of  the  ease.  .  . '-  <r..    t 

On  the  argument,  the  case  of  The  Kingr.  EkMSribf 
(4  Bora.  4-  Aid.  470»)  watdted  «a  an  aaHMOtf ,f  tl»l  llf 
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wi^TCWt  lilt  pomnoii  Iftw  of  EngHand^  the  expreMoa  of  an  opin- 
ilHP  bjr.ii  juror,  of  Ibe  defendants  guilt,  is  not  a  cause  of 


V. 


'VWfMrli     challenge,  unless  it  be  made  in  terms,  or  under  circum- 
•tMoes  denoting  an  ill  intention  towards  the  party  chal- 

Jungiagf 

,  ;  It.  was  contended  by  the  defendant's  counsel,  that  the 
opinion  of  the  learned  chief  justice  was  extra  judicial, 
and  alsO|  that  he  had  misquoted  Serjeant  HawkinSf  the  au- 
tbprity  principally  relied  on  in  support  of  the  proposition 
The  charge  calls  for  a  critical  examination. 
I.  r Chief  Justice  Abbaitt  after  citing  Hawk.  b.  2,  cA.  42,  a. 
528,  says,  '^  the  language  of  Mr.  serjeant  HawkiiMj  on  this 
[Subject  is,  that  if  the  juryman  hath  declared  his  opinion 
t^ore  hand,  that  the  party  is  guilty,  or  will  be  hanged; 
yet  if  it  should  appear  that  the  juror  hath  made  such  deo- 
Ifiration  from  his  knowledge  of  the  cause,  and  not  out  of 
my  ill  will  to  ttie  party,  it  is  no  cause  of  challenge."  And 
theq  the  chief  justice  adds,  '<  so  that  in  the  opinion  of  this 
learned  writer,  the  declaration  of  a  juryman  will  pot  be  a 
':good  cause  of  challenge,  unless  it  be  made  in  terms,  or 
under  circumstances  denoting  an  ill  intention  towards  the 
party  challenging. 

The  quotation  from  HauoHnM  is  not  correct ;  neither  is 
jLbe  opinion  imputed  to  him  contained  in  the  section. 
,,:.  The  whole  of  the  28th  section  referred  to  by  the  chief 
justice*  is  thus :  *^It  hath  been  adjudged  a  good  cause  of 
,  icballenge  on  the  part  of  the  prisoner,  that  the  juror  bath 
lik.«laim  to  the  forfeiture,  which  shall  be  caused  by  the 
party's  attainder  or  conviction ;  or  that  he  hath  declared 
his  opinion  beforehand,  that  the  party  is  guilty,  or  will 
Jbe  iianged,  or  the  like ;  yet  it  hath  been  adjudged,  that  if 
t. it  shall  appear  that  the  juror  made  such  declaration,  from 
bis  knowledge  of  the  cause,  and  not  out  of  any  ill  will  to 
the.  party  I  it  is  no  cause  of  challenge." 
. ;    Sdjeaiit  Hawkins f  or  Mr.  Leach^  the  editor  of  the  last 
iediton  of  bis  treatise,  refers  for  support  of  the  first  divi- 
sion, to  wit :  '^  that  it  is  a  good  cause  of  challenge,  that  a 
.  JMSKWii'lMs  deolHied  Jus  opinion  beforehand,  and  that  the 
^mrl|l  i  11/ igvil^rrCHr  will  be  hanged,  or  the  like,"  to  the  SI 
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fl.  7,  where  it  was  decided,  that  it  is  a  good  cause  of  chal-  HEW-tork; 
leoge,  to  say  that  a  juryman  has  reported,  that  if  he  be  y^j!^y>^ 
impannelled,  he  will  pass  for  the  plaintiif;  and  for  the  ThePoopie 
second  proposition,  <*  that  it  hath  been  adjudged,  that  if  yern!dy%. 
it  shall  appear  that  the  juror  made  such  declaration  from 
his  knowledge  of  the  cause,  and  not  out  of  any  ill  will  to 
the  party,  it  is  no  cause  of  challenge,"  the  reference  in 
HawkkUf  is  to  7  ff.  6,  which  contains  justice  Babing" 
ton* 9  charge  to  the  triers,  in  an  action  of  replevin,  main- 
taining the  dcictrine  stated  by  serjeant  Hawkina.  Thus, 
k  is  manifest,  he  gave  no  opinion  of  his  own,  but  merely 
collected  the  contradictory  opinions  upon  that  question. 
Of  this,  there  can  be  no  doubt  on  referring  to  the  33d  sec- 
tion of  the  same  book  and  chapter;  where  he  observes, 
^  Byt  theae  matters  seeming  to  be  unsettled,  I  shall  leave 
them  to  be  further  considered  by  others ;"  evidently  re- 
ferring to  all  the  antecedent  conflicting  opinions,  and  not 
intending  to  express  any  opinion  himself.  It  appears,  then, 
that  the  doctriae  laid  down  by  Babington,  justice,  in  7  H. 
6,  was  overruled  by  the  king's  bench  in  21  H.  7.  It  is 
somewhat  lemaikable  that  the  chief  justice  seems  to  have 
adopted  the  former,  and  rejected  the  latter  decision. 

In  the  course  of  chief  justice  AbbotVs  opinion,  he  re- 
fers to  Psfsr  CooKs  case,  (13  iS!^.  Trials,  334,)  to  prove 
that  a  juror  himself  is  not  to  be  interrogated,  when  the  cause 
of  challenge  tends  to  his  dishonor ;  and  that  it  is  a  very  dis- 
honorable thing  for  a  man  to  express  ill  will  towards  a 
penon  acciised  of  a  crime,  in  regard  to  the  matter  of  his 
leeosation. 
I  cannot  accede  to  the  proposition  that  a  juror  may  not 
be  questioned,  whether  he  has  formed   or  expressed  an 
Qfinion.    In  the  case  before  us,  it  is  altogether  improba- 
ble, that  Norwood,  when  he  declared  his  opinion,  had  any 
'^  of  being  called  on  as  juror.    Having  heard  the  tri- 
d,  he  could  scarcely  avoid  forming  an  opinion  ;  and  it  by 
w^iseans  affects  his  honor  or  integrity  to  avow  it.    I  can- 
^  iCQoant  for  the  silence  of  chief  justice  Abbott,  when 
^MMntitig  00  Peter  CooKs  trial,  as  regards  the  right  of 
▼ei.  Vn.  17 
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I  interK^tiDg  a  juror  in  case  of  a  challeDge,  id  not  notidng 
the  decisioii  of  the  court,  on  the  right  of  challenging  a  JD- 
n*  PMpia  ror  for  having  declared  his  opinion  beforehand.  That  Iri- 
Tm^ii.  al  took  place  at  the  Old  Bailey,  in  1696.  Peter  Cook  was 
indicted  for  high  treason.  lie  thus  addressed  the  court: 
"My  lord,  before  tiie  jury  is  called,  1  am  advised,  that  if 
any  of  the  jury  have  said  already  that  I  am  guilty,  <»  they 
wiU  find  me  guilty,  or  I  shall  suffer,  or  will  be  hanged,  or 
the  like,  they  are  not  fit  and  proper  men  to  be  of  the  jury." 
To  which  lord  chief  justice  Treby  replied,  "  You  say 
right,  sir ;  it  is  a  good  cause  of  challenge."  Justice  Rokt- 
by  said,  "  that  will  be  a  sufficient  cause,  if  when  they 
come  to  the  book,  you  object,  and  be  ready  to  prove  it." 

Justice  PoweU  said,  "  in  a  civil  case,  it  would  be  a  good 
cause  of  challenge,  if  a  man  have  given  his  opinion  about 
the  right,  one  way  or  other." 

JVebj/,  chief  justice,  further  remarked,  "  but  if  any  man 
in  this  panel  have  any  particular  displeasure  lo  the  prison- 
er, or  be  unindifferent,  or  have  declared  himself  so,  I  do 
sdmonish  and  desire  him,  to  discover  so  much  in  general ; 
for  it  is  not  fit,  nor  for  the  honor  of  the  king's  justice,  that 
such  a  man  should  serve  on  the  jury." 

Thus  it  appears,  that  on  Peter  Cook's  trial,  the  great 
difficulty  was,  whether  the  jurors  should  be  examined,  to 
prove  what  the  judge  thought  impeached  their  honor  ;  that 
they  bad  prejudged  the  prisoner.  But  on  the  point,  whe- 
ther the  expression  of  an  opinion  by  a  juror,  of  (he  prisoo' 
er's  guilt,  was  a  good  cause  of  challenge,  the  judges  ex- 
pressed themselves  as  I  have  sttiled.  I  hnve  not  found  a 
single  adjudged  case,  since  the  cose  of  Peter  Cook,  contro- 
Terting  (he  opinion  there  expressed. 

Upon  the  reason  of  the  thing,  (he  authority  of  adjudg- 
ed cases,  and  the  general  understanding  of  the  bench  and 
bar,  I  have  no  doubt  that  the  law  is  not  chargeable  with 
such  injustice,  as  to  warrant  the  admission  of  a  juror,  who, 
from  a  knowledge  of  the'  facts,  or  information  derived  from 
those  who  knew  the  facts,  shall  have  forned  or  expreiNd 
an  0|»nion.  I  might  proceed,  to  iUustnte  myviswt  hy 
•nalogy,  between  the  case  at  bar,  and  other  caws,  frhore 
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the  lisht  of  challenge  has  never  been  disputed ;  but  I  deem  mew-tori( 
it  unnecessary ;  and  will  only  add,  that  the  statutory  pro-    v^^^^^^^ 
vision,  authorizing    the  challenge  of  a  grand    juror,  who    ThePeopi* 
shall  be  called  on  the  petit   jury  to  try  the  same  indict-     yemaijMu 
ment,  is  clearly  in  affirmance  of  the  common  law ;    and 
profes  that  when  a  man  has  formed  an  opinion,  even  upon 
tn  ex  parte  hearing,  it  is  a  valid  exception  to  him ;  a  far- 
tiari,  the  objection  is  conclusive,  if  the  juror  has  formed 
an  opinion  upon  hearing  the  whole  case.     That  the  sta- 
tute is  in  affirmance  of  the  comtnon  law,  is  clearly  establish- 
ed.    In  2  Haw.  ch.  43,  8.  27,  the  author  observes,  <*  it  is 
expressly  enacted  by  25^A  Edw,  3,  c.  3,  which  seems  to 
have  been  made  in  affirmance  of  the  common  law,  that  no 
iodictor  shall  be  put  in  inquests,  upon  deliverance  of  the 
indictees  of  felonies  or  trespass,  if   he  be  challenged  for 
that  same  cause,  by  him  which  is  so  indicted.'^     This  ez- 
eeption  against  a  juror  has  also  been  adjudged  good,  '^  up- 
on the  trial  of  another  indictment  or  action,  wherein  the 
mme  matter  is  either  in  question,  or  happens  to  be  mate- 
rial, though  not  directly  in  issue."     (Ibid.) 

Beevey  in  that  part  of  his  history  of  the  English  law 
whicb  relates  to  the  reign  of  Edward  3,  (2  Reeve,  459, 
460,)  gives  this  account  of  that  statute  :  <'  It  had  become 
one  of  the  commonest  challenges  taken  to  a  juror,  that  he 
was  one  of  the  indictors :  but  notwithstanding  the  old  law 
iHowed  this  challenge,  it  is  doubtful  how  far  it  was  ob- 
nrved ;  for  we  find  a  petition  of  the  commons  in  14  Ed" 
tard  3,  for  a  law  to  confirm  it.  This  was  at  length  done 
bjfstatute,  25i;d.  3." 

To  remoye  all  doubt  that  such  was  the  common  law,  it 
■  meDtioned  by  Britton,  (ch.  4,  fol.  12,)  who  wrote  in 
the  reign  of  Edward  1 ,  and  whose  treatise  is  said  to  have 
Imq  dictated  by  that  prince,  the  Jt^tinian  of  England^ 
tbt  a  defendant  might  challenge  a  juror,  because  he  was 
9m  of  those  who  indicted  him;  and  there  was  a  presump- 
Hm  that  aU  who  indicted  him  stiU  bore  the  same  ill  will 
iglhtf  Mm.  Britton  wrote  many  years  before  the  sta- 
Mli96M  Edward  3,  was  passed. 
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W^r-Trax,      From  this  review  it  seems  to  follow,  that  the  iiigred»- 
ent  of  ill  willy  superadded  to  an  opinion  formed,  never  was 


The  P«opi«  engrafted  upon  the  common  law  in  England.  The  doo- 
Yemiijaa.  trine  rests  oh  the  charge  of  justice  Bdbington  to  the  tri- 
ers, in  1  H.  6;  and  cannot  be  reconciled  with  the  m^ 
knowledged  right  of  the  accused  to  challenge  a  grand  ju- 
ror, who,  by  the  finding  of  the  indictment,  had  ezpresaed 
an  opinion  on  the  subject.  I  have  not  discovered  that 
lord  Coke  refers  to  the  case  from  7  JBf.  6.  It  is  difficult 
to  account  for  the  omission,  except  on  the  ground,  that  H 
was  not  considered  authority ;  but  be  that  as  it  may,  it  is 
evidently  irreconcilable  with  lord  Coke^a  doctrine  on  the 
subject  of  challenge. 

The  wisdom  of  the  law  has  always  required  that  the 
Jurors  should  come  to  the  trial  without  prejudice  or  par* 
tiality,  as  respects  either  party.  Can  it  be  for  a  moment 
supposed,  that  a  man  who  had  formed  such  an  opinion  as 
Norwood  had^  could  stand  indifferent  or  impartial?  At 
observed  in  my  former  opinion,  all  experience  proves  tlie 
difficulty  of  getting  rid  of  opinions  deliberately  formed.  I 
have  constantly  referred  to  the  juror  Norwoodf  because 
the  case  was  argued  on  the  exception  to  him ;  but  several 
of  the  other  jurors  were  equally  exceptionable. 

The  remaining  question  is,  was  the  opinion  expressed 
by  Norwood  a  ground  of  principal  challenge  7  The  court 
below  judged  rightly  in  considering  it  made  for  princ^ial 
cause.  Such  challenges  are  for  causes  which,  in  judgment 
of  law,  indicate  bias,  or  which,  if  found  true,  are  sufficient 
of  themselves,  without  being  submitted  to  the  discretion  of 
triers ;  or  for  causes  which  prove  evident  favor  or  enmity  in 
the  juror.    (TWob  per  paie,  122, 128.) 

If  I  have  not  erred  in  what  I  have  already  said,  the  law 
does  presume  that  the  expression  of  an  opinion  on  tlie 
merits  of  a  case  indicates  bias,  or  that  the  mind  of  the  ju* 
ror  is  deeidedly  unfavorable  to  the  defendants.  It  is  than 
a  principal  cause  of  challenge.  All  the  authorities  I  have 
cited  prove  this  to  be  correct.  When  the  law  has  doelai^ 
ed  the  consequences  of  a  &ct,  and  the  &et  be  estabBshady 
it  becomes  the  duty  of  the  court  to  make  the  appficatioa. 
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Otherwise,  different  sets  of  triers  might  decide  differentljr ;  JWW*TOWi 
and  thus  the  law  itself  be  perverted. 

Upoo  mature  coosiderationy  and  a  patient  review  of  all 
the  authorities,  it  is  the  opinion  of  the  court,  that  the  doc- 
trine laid  down  by  chief  justice  Abbaitj  in  relation  to  the 
right  of  challenge,  was  not  the  common  law  of  Einglands 
oo  the  19th  of  April,  1775,  and  never  has  been  considered 
as  the  law  in  this  country. 

We  yield  more  readily  to  the  convictions  expressed,  be- 
cause they  accord  with  that  indulgent  spirit,  always  pro- 
fessed by  the  law  towards  the  accused,  as  to  the  conduct 
of  the  prosecution,  and  the  manner  of  trial.  Its  progress 
has  always  kept  pace  with  political  liberty.  From  the  reign 
of  the  Isf  James  to  that  of  Queen  Ann,  during  which  time 
the  Eng^h  constitution  underwent  some  of  its  roost  mate* 
rial  improvements,  it  remained  unsettled,  whether  an  of- 
fender, charged  with  a  capital  felony,  was  entitled  even  to 
examine  witnesses  on  oath  in  his  fevor.  In  the  struggle 
between  the  crown  and  aristocracy  on  the  one  hand,  and 
the  commons  on  the  other,  this  question  was  not  lost  sight 
of.  In  the  reign  of  Jamee,  the  right  was  for  the  first  time 
carried  by  the  commons :  but  it  was  only  to  a  limited  ex- 
tent, being  confined  to  the  three  northern  counties  of  Eng» 
land,  and  to  felonies  committed  in  Scottandj  but  appointed 
to  be  tried  in  those  counties.  In  the  1th  of  IVUUam  3, 
witnesses  were  first  allowed  to  prisoners  on  trials  for  cer- 
tain treasons ;  and  in  the  first  year  of  Queen  Ann,  the 
right  was  extended  to  all  cases  of  treason  and  felony.  (4 
JBiock.  Ckm.  360.) 

It  was  not  till  the  1th  PFiUiam  3,  that  counsel  was  al* 

kwed  to  the  prisoner  in  cases  of  high  treason ;  and,  to 

thii  day,  a  man  indicted  for  a  capital  felony  is  denied 

eoansel  on  the  question  of  guilty  or  not  guihy  before  the 

jory.    This  last  fact  is  a  singular  feature  in  the  history  of 

Eflgiish  jurisprudence ;  but  I  confess,  little  more  so,  than 

that  the  king's  bench,  in  the  19th  century,  should  have  do* 

nied  that  a  juror  having  expressed  a  deliberate  opinion 

^lainat  a  prisoner,  was  a  cause  of  ehallenge.    It  is  not  sir- 

ptising,  thsft  for  the  support  of  soch  a  priaeipley  wanm  any 
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'  ^'l^'TSP^  thii^  mora  can  be  found,  than  a  solitary  case  in  the  remote, 
and  comparatively  dark  Dges  of  the  law.  A  review  of 
American  authorities  on  the  same  question,  placing  the  se- 
curity of  the  citizen,  as  we  think  they  do,  on  higher  and 
more  certain  ground  :  a  ground  which  is  fortified  by  con- 
•titutioas  or  statutes,  giving  the  aid  of  counsel  on  all  ques- 
tions, furnishes  matter  of  compaiison,  decidedly  faTorable 
to  the  institutions  of  our  country.  We  may,  I  think,  as- 
sert without  arrogance,  that  the  right  of  trial  by  jury  has 
been  cultivated  with  better  skill,  taken  deeper  rootj  and 
promises  to  shed  a  more  benign  and  salutary  influence  to 
this  land  of  constitutional  liberty,  than  in  the  country  of 
its  origin. 

I  have  now  examined  all  the  questions  deemed  material 
in  this  case.  My  brethren  on  the  bench  concurring  in  the 
views  I  have  taken,  the  consequence  ia,  that  a  valid  prin- 
cipal cause  of  challenge  having  been  overruled  in  the  coort 
below,  a  new  trial  must  be  granted. 

Satice,  Cli.  J.  I  have  nothing  to  add,  except  to  ex- 
press my  concurrence  in  the  opinion  delivered  by  Mr. 
Justice  WooDWouTii ;  and  to  say  tliat  Mr.  Justice  Sotber- 
I.AND  (now  absent)  also  concurs. 

On  this  decision  being  pronounced, 

D.  Selden,  for  all  the  defendants,  except  Barker,  mov- 
''  ed  that  the  cauRe  be  sent  down  for  trial  on  the  civil  nde ; 
'<■  that  the  venue  be  ^hanged  from  the  city  and  cotmty  of 
New-York,  to  some  other  county,  which  the  court  might 
designate ;  and  that  the  court  should  also  pronounce  on  a 
question  which  appeared  on  the  return,  relative  to  a  vari- 
ance between  the  indictment  and  the  evidence  given  in 
the  court  below ;  a  variance  which  he  contended  was  fa- 
tal ;  but  which  the  court  below  overruled  as  immaterial. 
'  The  motion  to  diange  the  venue  was  founded  on  an  affi- 
dv^  Ot  Veftlrilyaa,  that  the  defendants  pleaded  sepuate* 
lf,not  guSty;  that  after  one  trial  of  ttus  cause  at  the  oyer 
tnd-tttmiiter  of  NewTork,  in  September,  I8S6,  wbhA 
hriMId  aSdajsV'tbejilrr  dingreed,  and  wwsdisi^aigfldj! 
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that  the  cause  was  again  tried  is  the  same  count;,  ia  No-  mir-T0lK| 
Tember  next  thereafter;  and  lasted  12  days.  That  daring  ^ 
these  trials,  the  court  room  and  the  avenues  and  passages,  ^^ 
were  crowded  with  spectators,  a  portion  of  whom  express- 
ed their  hostility  to  the  defendants,  by  clapping  hands, 
stamping  and  other  means.  That  it  appeared  that  most  of 
the  matters  of  complaint  against  the  defendants  wereentir^ 
ly  distinct ;  but  owing  to  the  frame  of  the  indictments,  and 
the  rules  adopted  on  the  trial,  they  were  admitted  in  evi- 
dence; and  that  various  transactions  were  proved,  with 
which,  part  of  the  defendants  appeared  to  have  had  no  con- 
nexion ;  and  other  transactions  with  which  others  of  the  de- 
fendants appeared  to  have  had  no  connexion  ;  that  owing 
to  the  failure  of  tw«  certain  incorporated  companies  who 
bed  practiced  issuing  bonds  for  the  payment  of  money, 
held  by,  and  yet  unpaid,  in  the  hands  of  great  numbers, 
mostly,  if  not  entirely,  in  the  city  of  New-York,  and  with 
each  of  which  companies  some  of  the  defendants  were 
connected,  and  the  losses  sustained  by  several  other  incor- 
porated companies  in  the  city,  which  losses  were  sought  to 
be  fixed  on  the  defendants  or  some  of  them,  added  to  other 
causes  of  individual  dislikes,  an  extent  of  hostile  feeling 
had  been  excited  against  the  defendants  in  the  city,  which 
the  deponent  believed  almost  commensurate  with  its  popn- 
htion.  That  the  bond  and  stockholders  of  the  companies 
named,  and  those  interested  therein,  were  very  numerous ; 
ud  they,  and  those  connected  with  Ihem,  by  ties  of  interest 
or  relationship,  comprehended  a  very  large  body  of  the  peo- 
ple in  the  city. 

That  during  the  first  trial,  portions  of  the  testimony  and 
proceedings  were  published  from  day  to  day  in  some  of 
the  daily  papers.  That  all  the  evidence,  in  many  important 
respects  erroneously  stated,  and  injuriously  to  the  defend- 
ants' characters,  was  published  after  the  jury  retired,  and 
before  they  returned,  as  the  deponent  believed,  in  all  tbs 
duly  papers  of  the  city.  That  only  parts  of  the  testimoof 
OD  tbe  second  trial  were  published,  with  the  opeoing 
of  the  district  ittorney,  and  the  charge  of  tbe  judge ; 
hot  not  the  speedwa  of  conind.     That  tbe  chn;^'  mt 
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inw-Ton;  cdcdalid  to  eiche  piri>UG  feeling  againtl  the  defendantf. 

sJ[U^^'    fVom  the  above  ctrcumittnces  and  otherii  the  deponent  bo- 

TiM  FMpU    Beved,  that  the  defendants  could  not  have  a  fair  and  impar- 

T. 


tial  trial  in  the  city.  That  seven  other  indictments  against 
other  defendants^  a  portion  of  thetn  including  the  pre- 
aent  defendants,  or  some  of  them,  had  also  been  found  in 
the  city,  the  subject  of  which,  the  deponent  b^eved, 
eaine  under  examination  in  the  trials  of  the  indictment  in 
this  cause. 

JB.  MaxwMy  (district  attorney,)  read  an  affidavit  of  one 
of  the  mar9hal$  of  the  city,  that  he  constantly  attended 
both  trials,  to  which  his  attention  was  directed.  He  be- 
lieves that  many  attended  from  niere  curiosity.  That  the 
dapping,  stamping  and  other  indications  referred  to  in 
VBfmUijfta^M  affidavit,  took  place  during  the  trials  when 
the  conduct  of  the  defendant  {Barker)  was  referred  to ; 
and  were  exhibited  as  well  on  one  side  as  the  other.  That 
during  the  speeches  of  Barker j  the  audience  seemed  pieaa- 
ed,  and  manifested  their  feelings  several  times  by  voice 
and  movements  of  various  kinds.  That  he  did  not  believe 
any  persons  attended  with  a  view  of  making  any  impression 
on  the  minds  of  the  jury  against  the  defendants.  That 
during  the  examination  of  witnesses  on  the  second  trial, 
very  few  persons  attended ;  and  during  that  time,  no  intem- 
perate or  improper  conduct  of  any  kind  was  manifested  by 
any  of  the  persons  attending.  That  the  speeches  of  Bar^ 
her  were  published  in  the  newspapers ;  and  that  he  had 
published  a  pamphlet  containing  many  matters  respecting 
the  trial.  That  from  his  opportunity  of  hearing  the  expres- 
sion of  public  opinion,  he  believed  there  could  be  no  diffi- 
culty in  obtaining  a  jury  in  Neio^Tork. 

It  further  appeared  from  the  certificate  of  the  derk  of 
'the  oyer  and  terminer,  that  a  great  number  of  jurors  won 
fBtttmed  at  each  of  the  terms  at  which  the  respective  trials 
look  place ;  and  that  juries  were  formed  for  both  trials  after 
wij  few  ehallenges. 

^Mm^idbet  diaonasing  the  qoestioii  of  varianos^  pn^ 
eeeded  to  that  branch  of  the  motion,  which  sought  t 
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change  of  venue.  In  support  of  this,  he  relied  mainly  Dp'  ^^S^'^SS^ 
on  what  was  said  by  Ld.  Manafield  in  Rex  v.  CowU,  (9  \^-!v-^ 
Bvrr.  859,  60.)  that  "  where  an  impartial  trial  cannot  IImPhpU 
be  had  in  the  proper  county,  it  shall  be  tried  in  the  next :" 
and  what  ho  said  to  (he  same  effect  in  Rex  v.  Harrit,  (3 
Bwr.  1333.) 

At  any  rate,  he  said,  the  court  will  send  this  cause  down 
for  trial  on  the  civil  side.  It  was  decided  in  TAe  f  eople 
V.  Townaend,  (I  John.  Cat.  lO-l,)  that  an  indictment  for 
perjury,  once  removed  to  this  court  by  certiorari,  cannot 
be  remitted  to  the  court  betow  for  trial ;  that  there  ta  no 
process  known  to  the  law,  which  will  carry  it  back.  That 
in  case  of  a  misdemeanor,  it  must  be  tried  at  bar,  or  sent 
down  to  the  circuit.  And  if  the  crime  be  felony,  it  was 
formerly  doubted  whether  there  was  even  an  election  to 
send  it  down  to  the  circuit ;  whether  it  must  not  be  tried 
at  bar,  if  tried  in  this  court  at  all.  It  is  a  general  rule, 
that  if  a  record  once  come  into  the  king's  bench,  (and  the 
rule  is  of  course  the  same  us  to  this  court,)  it  cannot  be 
remaaded(a).  tiad  it  not  been  for  the  statute  (I  R.  L, 
496,  a.  7,  answering  to  6  H.  8,  c.  6,)  indictments  for 
/dome*  removed  here,  must  always  have  remained.  It  is 
in  virtue  of  that  statute  that  they  go  down  to  the  oyer  and 
terminer  of  the  proper  county.  (Fazacharly  v.  BcUdo,  1 
Saik.  352.    6  Mod.  171,  8,  S.  C.) 

But  suppose  this  court  have  a  discretion :  under  the 
■latute  relating  to  felonies,  they  have  a  like  discretion. 
They  may,  or  may  not  send  the  cause  down  to  the  oyer 
and  terminer.  Thus,  in  Goodwin's  case,  {People  v.  Good- 
win, 18  John.  i206,)  which  was  manslaughter,  the  cause 
came  to  this  court  on  certiorari ;  and  was  sent  down  to  the 
sittings  in  this  city  for  trial.  Admitting,  then,  for  the  sake 
of  argument,  that  the  two  cases  stand  on  the  same  footing, 
we  see  that  the  court  will  prefer  the  civil  side.  It  savei 
their  inunediate  control  of  the  whole  cose. 

(a)  l\Jtaa.Abr.S3i.(a.)pl.t.id.pl.i,4^.  Tlu  King  t.  Holland,  Jlvit,U, 
a.  C,  at^Rrp.  U.  8.  C.  id.  M,  S.  C.  Btx,.  Brtord,  44, 4e.  AriMKcKon.lt. 
Mttmr^Bi^uiit.Pnetar.lBtU.Bfp.tBi.  fto(wh»»>.  BaUa,  I  JMhWr. 
•  JM.m,8i«.C. 
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'mw-tott,      Maacwdly  (district  attorney ,)  also  examined   the  qaei- 
tiod  of  vanance. 


Th6P^«  As  to  the  other  qaestions,  he  said  no  motion  could  be 
VcrmUyM.  Sustained  to  change  the  venue,  in  the  proper  sense  of  the 
word.  That  must  be  retained  on  the  record.  The  only 
power  the  court  possesses  as  to  the  place  of  trial,  is,  to  or- 
der a  suggestion  upon  the  record,  that  an  impartial  trial 
cannot  be  had  in  this  city  ;  and  direct  a  trial  in  some  fo- 
reign county ;  or  rather,  as  the  cases  cited  from  Burrow 
say,  in  the  next,  or  next  adjoining  county.  This  is  the 
fiarthest  the  cases  have  gone.  Are  the  court  prepared  to 
say,  that  the  case  made  out  on  the  affidavits,  will  warrant 
a  suggestion  that  an  impartial  trial  cannot  be  had  in  this 
city  ;  or  if  it  cannot,  that  such  a  trial  can  be  had  in  an  mI- 
joining  county  1  Three  defendants  have  not  felt  them- 
selves warranted  in  making  any  affidavit.  Only  one  of 
them  has  sworn.  He  certainly  shows  but  a  limited  state 
of  excitement,  at  most ;  and  even  there,  his  affidavit  is  met 
by  one  equally  strong  on  the  other  side.  The  expression 
of  opinion  in  the  affidavit  is  nothing,  any  farther  than  it  is 
warranted  by  the  particulars.  In  Rex  v.  Harris,  (3  Burr. 
1383,)  Ld.  Mansfield  says,  there  must  be  a  clear  and  scUd 
fiMndation  for  the  suggestion.  {And  tnd.  JVeto-  York  ▼• 
Dawson,  2  John.  Cas.  335, 6.) 

But  if  the  affidavit  of  the  defendant  who  has  sworn, 
n  enough  to  make  out  the  necessary  clear  and  solid 
foundation ;  what  evidence  have  the  court  that  the  same 
objection  does  not  exist  in  the  adjoining  counties  ?  They, 
of  course,  have  heard  as  mtich  of  the  trial,  and  have  read 
the  newspapers  mentioned  in  the  affidavits,  even  with 
more  attention  than  many  of  the  citizens  of  JVeto-Tbrik. 
In  the  more  scattered  and  more  inquisitive  population  -of 
the  country,  we  should,  I  believe,  seek  with  less  hope  of 
an  unbiassed  jury,  than  among  the  crowded  and  vaiioos 
population  of  a  great  city,  though  the  very  theatre  of  the 
alleged  offence.  The  population  here  is  more  mixed; 
many  are  engaged  in  pursuits  which  prevent  their  atten- 
tion from  being  particularly  occupied  with  this 
There  cannot  be  a  doubt  that  a  large  portion  of  the 
nity  ean  be  foand  with  mindi  wboUy  uncoaunittMli  iMid 
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oonuDg  witluD  the  itricteat  idea  of  imparUsl  juron,  which  ^"S^'^Sf^ 
the  court  have  advanced  ;  or  thateven  the  counsel  conceiD-  ^.^.^yw 
ed  wilt  think  of  advancing.  ihsFMfli 

At  any  rale,  the  experiment  should  be  made  here.  If  it  vm^m. 
fails,  the  defendants  can  then  move  in  August  term. 

As  to  the  power  of  the  court  lo  remit  the  record,  if  a 
■tatute  was  thought  oecesaary  to  enable  them  to  send  back 
indictments  for  felony,  it  does  not  follow  that  one  was  re- 
quired in  case  of  misdemeanors.  Tbey  are  a  less  impor- 
tant chiss  of  crime ;  and  the  propriety  of  their  being  remit- 
ted is  more  striking.  There  being  no  statute  on  the  sub- 
ject, therefore ;  the  inference  would  rather  be  that  the 
court  had  the  power  at  common  law.  By  the  statute,  (1 
A.  L.  339,  $.  15,)  the  power  of  the  oyer  and  terminer  is 
geneial,  to  hear  and  determine  all  crimes  and  misdemean- 
on,  and  deliver  the  gaots  of  all  prisoners,  without  ezcep- 

True,  there  is  no  writ  in  the  books  for  carrying  the  cause 
bnck.  But  the  usual  practice  has  been,  whenever  a  re- 
cord is  remitted,  to  enter  an  order  or  memorandum  in  the 
minutes  of  the  court ;  and  it  is  then  remitted  without  any 
farther  attention  to  form.  This  accounts  for  there  being 
DO  writ. 

T.  J.  Oakley,  in  reply,  (ajter  argving  the  queation  of 
variance.)  If  the  court  can  not  now  judicially  pass  on 
this  question,  it  is  at  least  an  additional  reason  why  ihey 
should  retain  a  prompt  and  complete  eontrol  of  the  cause, 
by  sending  it  down  on  the  civil  side,  even  if  they  have  a 
right  to  send  it  lo  the  oyer  and  terminer.  It  is  a  question 
of  evidence,  which  cannot  come  up  on  bill  of  exceptions, 
(this  being  a  criminal  cause ;)  and  the  court  will  retain 
their  control  for  the  soke  of  saving  the  defendant's  rights 
in  their  full  cTlenl.  The  court  can  then  grant  a  new  trial 
for  any  mistake  of  the  judge,  as  in  a  civil  cause.  (7^ 
PtapU  V.  CrotnoeU,  I  Coinet,  119.) 

Barker,  in  peraon,  moved  for  a  mie  that  be  be  tried  HoUn  is  try 
Mpntdy  frem  the  other  deftndanti,  by  a  itniek  jaij,  «t  ^^^utT'^ 
lb*  fan  of  the  npreine  txmrt,  oi  at  dia  dieatt  oo  tfas  etril 
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iniw*T^i;      Sataos,  Cb.  J.    Mr.  Barker,  have  you  given  notice  of 
^^J!^^^    this  motion  to  the  district  attorney  ? 

Vtraaiy**.        Barker.    I  have  not. 

Savage^  Ch.  J.    This  was  necessary. 

MaxweU,  (district  attorney,)  being  present,   consented 
that  the  motion  should  be  made  without  notice. 

Barker  then  read  his  own  affidavit,  that  the  case  was 
rendered  complicated  by  coupling  him  with  others,  and 
with  transactions  and  institutions  with  which  he  had   no 
connexion  ;  that  the  circuit  judge  declared  during  the  first 
trial,  that  it  was  so  complicated  that  the  human  mind  was 
scarcely  capable  of  comprehending  its  merits.      That  he 
pressed  the  oyer  and  terminer  for  o  separate  trial;  and 
offered  to  swear  that  he  did  not  think  that  any  jury  form- 
ed in  the  ordinary  way,  could  be  made  to  understand  his 
case,  if  he  should  be  tried  in  connexion  with  the  other  de- 
fendants ;   but  a  separate  trial  was  denied.     That  three 
defendants  originally  included  in  the  same  indictment,  had 
been  separated,  before   his  motion  to  be  tried  separately 
was  made  ;  one  of  whom  was  afterwards  tried  and  acquit- 
ted.   That  another  had  furnished  papers  against  the  de- 
ponent ;  and  that  three  of  the  counsel  for  the  other  de- 
fendants, made  a  violent  attack  on  the  deponent  in  sum- 
ming up. 

As  a  reason  for  a  trial  at  bar,  he  urged  that  the  case  was 
one  of  great  difficulty,  and  which  required  great  examina- 
tion. As  such,  it  was  within  the  meaning  of  the  statute, 
(1  iZ.  L.  325,  a.  1,)  which  provides  that  the  trial  of  such 
a  case  at  bar  may  be  ordered  by  this  court. 

Savage,  Ch.  J.  The  counsel  for  three  of  the  defend- 
ants move  that  the  cause  shall  be  carried  down  to  the  cir- 
cuit for  trial,  instead  of  being  remitted  to  the  oyer  and  ter- 
miner; and  that  the  venue  be  changed.  They  also  re* 
quest  us  to  instruct  the  circuit  judge  on  a  question  of 
nance  J[>etween  the  indictment  and  evidence,  which, 
raised  and  passed  upon  by  the  court  below.     That  oomt 


OF  THE  STATE  OF  NEW-YORK.  137 

MA  tbe  variance  to  be  immaterial.     It  is  contended  that  new-tork, 
they  erred  in  this,  among  other  things ;  and  in  returning        ^* 


to  the  certiorari,  which  was  granted  particularly  to  bring  The  PeopU 
Dp  the  question  of  challenge,  they  have  gone  on  to  state  VemiUjea. 
tbe  evidence,  out  of  which  the  motion  to  instruct  arises. 

We  cannot  notice  that  part  of  the  return  which  relates 
to  the  evidence.  The  testimony  is  no  part  of  the  record 
in  the  court  below.  It  is  not,  therefore,  removable  either 
by  writ  of  error  or  certiorari.  The  statute  authorizing  a 
IhII  of  exceptions  does  not  extend  to  criminal  cases ;  and 
if  they  were  reached  by  the  statute,  no  bill  has  been  sign- 
ed. The  circumstance  that  the  matter  appears  on  the  re- 
turn, if  it  be  not  properly  there,  will  not  authorize  us  to 
notice  it  for  the  purpose  of  now  expressing  an  opinion  up- 
on its  merits. 

This  is,  however,  one  reason  why  we  should  listen  to 
the  motion  for  continuing  this  cause  on  the  civil  side.  We 
know  enough  of  the  cause  to  see  that  several  grave  ques- 
tions may  arise,  which  it  may  be  desirable,  on  the  part  of 
the  defendants,  to  have  reviewed ;  but  in  relation  to  which, 
they  might  be  embarrassed,  and  perhaps  entirely  defeated, 
if  put  to  their  remedy  by  certiorari  from  the  court  below. 
Without  saying,  therefore,  whether  we  have  the  power  to 
send  down  a  record  once  removed  by  certiorari,  except  up- 
on the  statute  which  relates  to  felonies,  we  grant  the  motion 
that  this  cause  be  carried  down  to  the  circuit. 

Shall  it  go  down  to  the  circuit  in  the  city  and  county  of 

NeuhYork?     Changing  the  venue,  speaking  technically,  is 

cut  of  the  question.     The  course  in  criminal  prosecutions, 

where  a    clear  case  is  made  out,  is,  to  order  a  suggest 

tioD  upon  the  record,  that  a  fair  and  impartial  trial  cannot 

be  had  in  the  county  where  the  offence  is  laid.     A  venire  is 

then  awarded  to  the  sheriff  of  another  county,  and  the 

tune  tried  there;  the  indictment  remaining  unaltered  as 

to  tbe  venue.     What  is  shown  to  us  as  the  foundation  for 

«Kh  a  suggestion  ?    General  expressions  of  belief  ^re  made 

Btlie affidavits;  but  these  cannot  be  regarded  on  either 

*fc.   We  roust  look  to  the  facts.    These  are  tokens  of 

PQbSc  disapprobation  at  the  CUy-HaUi  in  the  course  of 
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HKvr*TOiKi  the  former  triab:  the  number  of  challenges;  publicataQai 
'  in  newspapers ;   and  an  inclination  to  fix  on  the  defend- 


tim  Potpto  ants  as  the  caose  of  many  pecuniary  disappointments  in  the 
v«maj«A.  city.  But  we  are  by  no  means  prepared  to  say,  from  these 
factSy  that  an  impartial  jury  cannnot  be  selected  here,  espo* 
cially  under  the  qualifying  circumstances  of  the  case. 
The  motion  is  supported  by  a  single  affidavit,  made  by  one 
of  the  defendants.  No  disinterested  citizen  attests  to  any 
ground  for  the  suggestion  ;  and  two  of  the  defendants  who 
move,  have  made  no  affidavit.  As  to  the  public  expressions, 
-it  seems  from  a  counter  affidavit,  that  they  were  not  entirely 
disapprobatory,  but  sometimes  complimentary,  especially 
towards  one  of  the  defendants.  Publications  in  the  news^ 
papers  have  been  favorable  to  both  sides.  We  cannot  be^ 
lieve,  for  a  moment,  that  the  inhabitants  of  this  large  city 
have  been  so  much  and  so  extensively  excited,  as  to  render 
a  fair  and  impartial  trial  impossible,  or  even  improbable. 
The  motion  for  a  suggestion  is,  therefore,  denied. 

Mr.  Barker  submits,  on  his  own  behalf,  a  motion,  having 
a  distinct  object.  He  wishes  us  to  order  a  trial  at  bar ; 
and,  at  any  rate,  that  he  be  tried  separately  from  the  otlier 
defendants ;  and  by  a  struck  jury.  Granting  either  branch 
of  his  motion,  would,  in  effect,  separate  him  from  the  other 
defendants. 

We  think  the  indictment  must  go  down  to  the  circuit, 
as  to  all  the  defendants,  including  Mr.  Barker ;  and  upon 
the  ordinary  venire.  The  cause  going  there,  the  question 
of  severance  must  be  decided  by  the  judge  before  whom 
the  trial  takes  place.  It  is  now  the  settled  doctrine,  that, 
the  right  of  peremptory  challenge  being  out  of  questioo, 
two  or  more  defendants  jointly  indicted,  are  to  be  tried 
Jointly  or  separately  in  the  discretion  of  the  court.  Per- 
haps we  might  jthink,  were  the  cause  pending  before  us  for 
trial,  and  the  case  presented  as  it  now  appears,  that  the  de^ 
fendants  should  be  separately  tried.  The  ends  of  justiee 
may  doubtless  be  materially  affected  by  refusing  a  separate 
trial  in  some  cases ;  and  where  the  diMuretion  confided  le 
the  judge  is  not,  in  the  opinion  of  the  bench,  propailjr 
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1,  thcf  may  perhapa  grant  a  new  trial  for  that  rea-  '^"'TSB*' 

•oo ;  for  it  ii  a  legal  and  not  an  arbitrary  discretion.    But  v.,*^/^/ 

we  cannot  now  decide  the  point.     We  do  not  know  how  Tk»P«j*« 

the  iacts  may  -appear  to  be  at  the  circuit.  T*nBiiT«t. 

WooDwoHTH,  J.  There  is  no  doubt  of  our  power,  upon 
a  proper  case,  to  send  a  criminal  cauie  down  for  trial  to  a 
county  other  than  that  in  which  (he  venue  is  laid.  Crimea, 
however,  are  essentially  local.  Hence  the  venue,  as  such, 
cannot  be  changed.  The  place  of  trial  must  be  altered  by 
miggestion,  and  on  clear  proof  that  the  cause  cannot  be  tri- 
ed in  the  county  where  the  offence  is  laid,  with  safety  to 
tbe  rights  of  the  defendant.  The  present  motion  rests  on 
•  siagle  affidavit  of  one  of  the  defendants ;  and,  independ- 
ent of  the  opposing  affidavit,  I  cannot  say  I  am  satisfied 
there  is  any  danger  in  a  New- York  ivrj.  Allow  the  affida- 
vit its  full  force,  and  draw  every  possible  inference  from 
it  in  fovor  of  this  branch  of  the  motion,  and  I  think  it  in- 
sufficient. It  can  hardly  be  a  question,  that  out  of  the 
large  and  various  population  of  this  city,  13  men  can  be 
found  with  minds  in  a  state  of  complete  neutrality.  There 
is  less  danger  of  a  partial  jury  since  the  decision  just  pro- 
nounced, which  excludes  every  one  who  has  expressed  an 
opinion  ;  and  opens  the  full  means  of  ascertaining  the  fact, 
even  by  an  appeal  to  the  juror  himself  under  oath.  Be- 
sides, as  we  send  the  cause  down  on  the  civil  side,  it  goes 
subject  to  all  the  incidents  of  an  ordinary  action  between 
party  and  party,  so  far  forth  as  reviewing  the  proceedings 
before  the  circuit  judge  is  concerned.  Should  errors  in- 
tervene in  the  selection  of  a  jury,  the  receipt  of  proofs,  ttc 
they  can  be  corrected  on  motion  by  the  parly  grieved. 
There  is  no  need  of  that  consent  and  co-operation  on  the 
|nrt  of  the  circuit  court,  which  would  be  necessary  in  an 
Msrior  tribunal,  to  warrant  Uie  revisal  of  a  matter  out  of 
Ibateoord. 

To  decide  now  whether  the  evidence  supported  the  in- 
dictment, would  be  to  anticipate  that  it  will  ba  the  saine 
Ob  the  trial  jet  to  take  place.  The  difficulty  maylM  ob* 
iMhA.    Tb6  quetticHi  ouy  or  may  not  arise  there ;  and  I 
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'^-^ORK,  do  not  think  it  proper  that  we  Bhould  ezamiae  tad  paM 
s^v-t^      upoQ  a  point  so  sntirely  hypothetical,  even    supposing  it 

TWPMpl*     to  be  properly  before  us  on  the  return. 

Taimiifia.  I  concur  (vith  the  chief  justice  in  his  remarks  upon  Mr. 

Barker's  motion  ;  and  pariicularly  ia  the  suggestion  up- 
on the  question  of  severance.  We  do  not  consider  the 
case  before  us,  for  the  purpose  of  deciding  what  the  judge 
should  do  in  the  exercise  of  that  discretion  which  he  un- 
doubtedly possesses.  But  I  clearly  hold,  that  were  I  pre- 
siding at  the  trial  of  a  criminal  charge  against  persons  joint- 
ly indicted,  but  wholly  disconnected  in  the  acta  through 
which  tliey  are  sought  to  be  convicted ;  on  ascertaining 
that  fact,  I  should  deem  it  my  duty  to  grant  them  separate 
trials.  I  state  this,  however,  as  a  general  proposition, 
without  saying  what  this  case  is.  Nor  can  we  anticipete 
what  it  will  turn  out  to  be  at  the  circuit. 

ScTUEBLAKD,  J.  Rot  having  heard  the  argument,  gave 
no  opinion. 

MaxweU,  (district  attorney,)  moved  that  the  defendanta 
enter  into  the  proper  recognizances. 

He  also  suggested,  that  owing  to  the  new  direction  the 
cause  was  about  to  take,  a  difficulty  might  occur  in  coercing 
the  attendance  of  witnesses  at  the  circuit,  if  they  should 
disobey  a  subpcena.  He  had  been  put  to  the  necessity, 
on  the  former  trial,  of  moving  for  and  obtaining  from  the 
oyer  and  terminer,  attachments  against  a  number  of  unwil- 
ling witnesses  ;  but  was  not  aware  that  the  circuit  court 
possessed  the  power  to  grant  that  writ,  for  the  purpose  of 
compelling  tliem  to  testify.  « 

SuTHEBLAND,  J.  The  Statute,  (sess.  47,  ch.  325,  «.  3,) 
authorizes  the  circuit  court  to  attach  witnesses  who  have 
disobeyed  a  eubpoena.  I  have  known  the  power  confeired 
by  (hat  statute,  to  be  ezercised  for  the  purpose  of  bringii^ 
in  the  witness  to  testify. 

>ffi  of  Uw  IHaxwetL  There  aie  other  indictments  pending  at  the 
MrMDTCcua-  ojrer'and  terminer,  like  those  before  the  court,  inToInug 
**  the  'iBiM  questions,  and  requiring  the  attendoBM  of  tlw 
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same  witnesses.    I  submit  whether  I  shall  give  these  the  ^S^'Tm^ 
same  direction  by  issuing  writs  of  certiorari,  for  their  remo-    s^>y^ 

Val  to  this  court.  The  Peopl* 

▼.  . 

Savage,  Ch.  J.  You  must  take  your  own  course  on  that 
subject.  You  have  a  right  to  remove  the  other  causes, 
or  to  try  them  where  they  are,  as  you  shall  think  advisa* 
Ue. 

The  defendants  who  had  prosecuted  the  certiorari,  then 
appeared  in  court;  and  entered  into  recognizances;  the 
tona  or  amount  of  which  was  not  questioned  by  the  district 
attorney.  (6) 

He  suggested  that  the  sureties  should  justify. 

Savage,  Ch.  Justice,  said  this  would  have  been  required 
UB  a  matter  of  course,  had  it  been  demanded  in  season* 

(6)  It  WAS  in  this  ibrni : 

Ba  it  ramembered,  that  on  the  Slst  day  of  May,  A.  D.  1827,  Jacob  Barker^  of  the 

^ity  fi(  JN'eW'Tork^J,  C.  and  T.  F,  also  of  said  city,  personally  appeared  in  the  supreme 

court  of  jndicmcare  of  the  people  of  the  state  of  iVino-ForA:,  before  the  justices  there* 

of;  and  mckaowledged  themselves  to  owe  to  the  people  of  the  state  of  NeW'Yorkf 

tbaiis  to  iaj,  the  said  Jacob  Barker  the  sum  of  $10,000;  and  the  said  /.  C.  and  T, 

F»  Mch  the  sum  of  #5,000,  of  good  and  lawfiil  money  of  the  state  of  Nev^York^  to 

^m  atde  tad  leried  of  their  respective  goods  and  chattels,  lands  and  tenements,  to 

the  we  of  the  people  of  the  state  of  NetO'York  aforesaid,  if  the  said  Jacob  Barker 

■faaD  ndie  default  in  the  condition  underwritten. 

Thib  oonditioii  of  the  above  recognizance  is  such,  that  if  the  above  bounden  Jacob 

Borkir  riiaU  personally  appear  before  the  next  circtiit  court  to  be  holden  in  and  for 

tksdtyud  eouaty  of  iVeto- For  A,  at  the  city  Hail  of  the  city  of  iVeusForik,  oa 

^ddrdJfoiMk^  of  June  next,  and  firora  time  to  time  thereafter  during  the  continu* 

OMof  the  said  circtiit  court,  as  said  court  shall  direct;  and  also  before  the  justices 

*f  ^  (Mople  of  the  state  of  NetO'York  of  the  supreme  court  of  judicature  of  tho 

KBt  ptople,  at  the  academy  in  UUca,  in  the  county  of  Oneida^  on  the  first  Monday 

*fAogQit  next,  and  from  time  to  time  thereafter,  and  at  such  circuit  court  thereafter 

'*^iui  ooort  shall  order  and  direct,  to  answer  and  to  do  and  receive  what  shall| 

\j  tht  nid  supreme  court,  be  then  and  there  required  in,  of  and  concerning  a  certain 

■mdof  indietmeot  remaining  in  said  supreme  court  against  him,  the  said  Jacob 

Mb>,iibo  was  indicted  together  with  George  W,  BrouUt  Mark  Spencer^  MaU 

^LDome^  Tkomae  VermUyta^  Joseph  Q.  Swift^  Henry  Eckford  and  fViUiam 

f-RtMonci  and  the  said  Jacob  Barker  shall  not  depart  the  said  supreme  court 

^"^^Itave,  then  the  above  recognizance  to  be  void ;  otherwise  to  be  and  remain 

■Mftne  and  wtue.  Signed,  JACOB  BARKER. 

J*  C*  , , 

Iteudacknowledgedinopen  T.  F. 

coort,  dM  lit  day  of  June,  18t7 . 

Jm.  FmrUi,  Ckrk, 

Vol.  Vn.  19 
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'mm'uc?''*  ^"^  ^  Boretiea  bad  gone  from  tha  bar,  before  the  motion 
\^v^/     was  made. 

llMFMpU 

TmhIjm.  Sddm.    They  are  the  same  sureties  who  were  received 

without  objection,  in  the  oyer  and  terminer. 

MaxweU  did  not  fsrther  press  his  motion  for  a  jusUfica- 
tioD ;  bat  he  suggested  that  the  defendants  should  now 
plead  to  the  indictment. 

S^den.  They  pleaded  in  the  court  below.  Their  plea 
stands  on  the  record,  which  is  removed ;  and  upon  which 
the  cause  is  to  go  down. 

Savage,  Ch.  J.  I  believe  that  is  sufficient.  Strictly, 
there  need  not  be  a  new  plea. 

WooDwoBTH,  J.  The  dispute  seems  to  be  upon  a  mat- 
ter of  mere  form.  Is  there  any  objection  to  pleading  de 
novo? 

Selden.    Not  in  the  least. 

He  then  pleaded  not  guilty,  for  all  the  dcfendaotB  except 
Barker,  who  pleaded  for  himself. 

^i^'jJJ^J*^^  Maxwell,  Here  are  several  other  defendants  in  this  in- 
rdMMappMT.  dictment,  who  did  not  join  in  the  certiorari ;  and  who  are 
yet  to  be  tried.  The  indictment  is  here  as  well  in  respect 
to  them,  as  those  who  have  appeared  and  given  sureties. 
The  defendants  who  did  not  join  in  the  writ  should  also  ap- 
pear, and  enter  into  recognizance,  and  put  in  pleas. 

Savaae,  Ch.  J.  They  are  not  hero  ;  and,  therefore,  can- 
not now  plead,  or  gi\-e  sureties.  If  they  will  not  Tolontari- 
)y  appear,  yon  can  bring  (hem  upon  a  capiaa. 


■^«ku  Ma-  tha  present  organization  of  the  judiciary,  as  to  the  mode  of 

^^     infenning  this  ooart  what  wntence  they  should   pass  in 

cue  tha  defendant!  are  convicted.      The    arcuits  gen- 
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erally  not  being  holden  by  any  member  of  the  bench  as  nsw-tork, 
formerly,  how  will  the  court  be  able  to  estimate  the  mea-      s^Ji^ 
sure  of  punishment  ?  Ex  put« 

Tke  Court  intimated^  that  they  must  have^  not  only  the 
record  and  postea,  but  the  circumstances  in  evidence  must 
be  laid  before  them  by  a  case^  or  in  some  other  Mray. 


Ex  parte  Barker.    ^ 

Barker  was  convicted  of  a  libel  at  the  last  general  sea-     -« 
•ioaa  of  the  peace  of  the  city  and  county  of  New-  York ;  and  cput  wmMi 
•entenced  to  pay  a  fine  ;  which  had  been  paid  accordingly.  adTisory  to  •». 

other  eourt,  af- 
ter  that    court 

T.  A.  Emmetty  for  the  defendant,  now  move  that  this  j^SL^^"***^ 
court  advise  the  court  below,  whether  it  had  ruled  cor-  .  <w»»rwiio>  if 

r       '  t  judgment       bo 

recti/  on  certain  questions  of  evidence  arising  upon  the  ■uipeiidad  tor 
trial.  The  motion  was  founded  on  a  case  made  and  con-  obuming  the 
•ented  to  by  the  court  below;  upon  which  they  agreed  w^^JSeSuitT 
that  Barker  might  obtain  the  opinion  of  this  court.  ce^u^  kf  S^ 

applicable  to  % 

D.  Sddeny  (same  side,)  said  that  he  bad  brought,  and  Queatkma  of 
procared  a  return  to,  a  writ  of  error  in  this  cause,  to  ob-  ui^refo^e,  *^' 
viate  the  objection  of  this  court  wanting  jurisdiction,  if  cri°ilumi  coort!^ 
MKh  objection  should  be  made.  ^^'^'^  the  w- 

J  preme  court}  bj 

conaent ;    jadf- 
n  ^1       T        «T  f  •  •  1.     "*®"^  being  aua- 

Savage,  Ch.  J.     We  can  no  more  listen  to  this  appli-  pended. 

0^,  than  to  a  motion  to  set  aside  the  judgment  of  a  jus-  non^isoT^^Mi 

tice  of  the  peace  on  affidavit.     We  never  interfere^  with  Jo^^''  ^"^  " 

<{iieation8  of  evidence,  in  a  criminal  cause,  raised  in  the  ^.'^^^    "*?*^ 

*  '  '  then  cornea  be- 

ooQrt  below,  unless  the  judgment  be  suspended  by  that  fore  the  sopreme 

...  •/•!•  ••  -nr      court,  on  a  caae, 

toort,  with  the  express  view  of  taking  our  opinion.  We  upon  which  th^ 
4tt»  act  advisorily.  The  subject  becomes  a  matter  of  h^fenorTcourt : 
waity  between  the  two  courts,  like  a  reference  to  us  of  Zi41mSmm^ 


>^9Mtioo  of  common  law,  by  the  court  of  chancery.    But  J^J^****'  ^i^^ 

Buprepa    etmi 
will  (rant  a  new  trial ;  or  if  they  refuM  it,  |ive  judK(n«nl 
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I  here  a  jadgment  is  rendered,  and  the  fine  paid  over.  What- 
ever we  can  say  or  do,  in  this  form,  must  of  necessity  be 
ineffectual,  unless  to  induce  a  volunlary  re-paymenl  of  the 
fine  by  the  corporation.     We  cannot  specuiate  so  far. 

WooDwoBTB,  J.  We  cannot  review  questions  of  evi- 
dence in  a  criminal  cause,  even  upon  certiorari  or  vnit  of 
error.  A  bill  of  exceptions  is  inapplicable.  If  the  law  ia 
defective,  the  remedy  is  with  the  legislature  alone.  The 
course  has  always  been  this :  when  a  serious  question  of 
evidence  has  arisen,  and  been  passed  upon  by  the  judges 
of  an  inferior  court,  they  have  always  been  veiy  tender 
of  concluding  the  party  by  «  hasty  sentence.  They  will 
suspend  passing  sentence ;  and  the  matter  then  comes  be- 
fore this  court  either  by  arrangement,  on  a  case,  upon 
which  we  advise  the  court  below,  or  upon  certiorari  for 
iho  record,  and  habeat  corptu  to  bring  up  the  body,  ac- 
companied with  the  case ;  upon  which  we  proceed  to  grant 
a  new  trial,  or  give  sentence  ourselves.  One  or  the  oth- 
er of  these  courses  have  been  uniformly  taken  in  crimi- 
nal cases,  ever  since  the  rerolurion.  I  know  that  under 
the  old  constitution,  when  the  judges  of  this  court  preud- 
ed  at  the  oyer  and  terminer,  it  was  a  mere  matter  of  course, 
when  counsel  suggested  a  serious  doubt  upon  a  decision, 
and  wished  to  bring  it  under  the  review  of  this  court,  to 
suspend  the  sentence ;  and  grant  him  every  facility  for  do- 
ing BO.  The  same  course  has,  as  far  as  I  am  informed,  been 
pursued  since  the  adoption  of  the  new  constitutioD. 

In  this  case,  if  the  court  below  had  entertained  doubts, 
they  should  have  declined  proceeding,  until  our  opinion 
could  be  taken.  We  do  not  give  an  opinion  in  these  cases, 
vhen  we  see  that  it  must  be  abortive.  The  court  below 
cannot  reverse  its  judgment,  be  our  advice  for  or  against 
it;  nor  can  otu*  advice  have  an^  manner  of  effect. 

SoTUXBLAMD,  J.  I  did  Dot  bear  what  was  suggested  ia 
rapport  of  this  motion.  But  it  seems  to  me  a  case  too 
c\eu  for  the  least  doubt  Our  opinion  woukl  not  only  be 
idle  and  nugatory ;  but  disrespectful  towards  the  oooit 
below.  Hotioa  denied. 
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CoBLics  ANij   OTHERS  ogoinst   Wyckoff,  impleaded   with 
Pickens  and  Mulky. 

A     CAPIAS     AD    RESPONUENDL'H      WSB     ISSUed     agatnsl     all        Whan    jcat 

three  of  the  defendants  jointly,  to  answer  the  plaintiffs  in   sd'b^rc.?* 
a  plea  of  trespass  on  the  case ;  returnable  in  the  Nea-York  ^1^^'^^ 
eommoD  pleas,  September  3d,  18'26.      Wyctu^  was  taken,   ■™'  ?^  •»• 
as  to  whom  the  sheriff  returned  cepi  corptu,  and  as  to  the   "te,  (i  r.  t^ 
others  nan  aunt  inventi.     The  plaintiffs  declared  below.   oiiii'''iuj    r>- 
Whereupon  Wychoff  sued  out  a  writ  of  habe<X8  corpus  cum   ^'1^  ^^JT 
eaiua,  in  his  own  behalf,  as  being  impleaded  with  Picktna   fi^j^^j!-^ 
and  Mtiky,   returnable  \hBZd  Monday  of  February  last.     ,  ^'JJV"*".  „.j. 
This  writ  being  returned,  on  the   19th  of  February,  the  S«'°ut.  b  tueh 
plwntiffs  entered  and  gave  notice  of  a  rule  to  the  defend-   "whaiiier  ib« 
ant,  {Wyckoff"'a)  attorney,  for  whom  alone  they  were  re-   St^'^^in  ^ 
tained,  and  had  sued  out  the  habeaa  corpus,  that  the  de-   ™i^'"^2w3 
fisndants  appear  and  put  in  bail  in  '20  days,  &c. ;    or  that   ^"^  ">  ih<  m- 
a  procedendo  issue.     The  rule  and  notice  were  entitled 
against  all  three  of  the  defendants,  as  if  they  had  all  been 
taken,  and  sued  out  their  habeas  corpus  jointly.     The  re- 
tain from  the  C,  P  did  not  state  that  any  of  the  defend- 
ants except  f^yckoff  had  been  taken  or  detained  in   cuslo- 
6j;  bot  spoke  of  ^fyctof,  impleaded   with  the  other  de- 
fendants, as  being  taken  and  detained,      ffj/c&o^  put  in 
ipeoal  bail  in  the  same  form,  and  notice  was  given  in  the 
Uke    form  to  the   plaintiffs'  attorney  on   the    10th   day  of 
March  last.     This  the  plaintiffs'  attorney  disregarded,  and  is- 
med  a  procedendo. 

T.  Fes»enden  now  moved  to  set  aside  the  procedendo 
9$  irregular.  He  conceded  that  in  England,  (and  so  in 
tittB  court  where  all  ttie  defendants  are  taken,)  the  cause 
nnit  be  removed  as  to  all  the  defendants.  (1  Str.  53T. 
I  Ii((^*347.  id.  341,  3.  4  Coioen,  69.)  But  he  insist- 
•d  that  the  rule  is  different  in  this  case,  which  was  a  pro- 
etoding  agaioat  joint  debtors,  under  our  statute,  (1  it.  h. 
Ml,«.  13.) 
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B.  Oark,  contra,  cited  1 1  John.  199 ;  1  Dual.  Pr.  2-.i5  ; 

4  Cowm,  69. 

He  said  that,  without  bail,  the  plaintifTs  could  not  proceed 
WjdicC  io  this  court.  The  statute  of  joint  debtors  contemplales 
the  case  of  a  defendant's  being  brought  into  court  by  the 
plaintiff's  process.  Here  he  cotnes  in  by  bis  own  act. 
Had  the  cause  remained  below,  we  still  bad  a  right  to  go 
on  against  the  other  debtors  by  process  eitmd  cum ;  and 
thus  obtain  a  final  and  conclusive  judgment  against  all. 
The  habeas  corpus  lakes  away  this  right.  Here  can  be 
DO  outlawry  ;  for  we  sued  by  capias. 

Curia,  per  Savage,  Ch.  J.  Neither  our  own  cases 
cited,  nor  the  English,  apply  to  the  present.  Tbey  are 
cases  at  the  common  law.  But  the  present  is  upon  the 
statute  of  joint  debtors.  This  statute  is  unknown  in  Eng- 
land; and  the  practice  under  it  has  not  been  settled  by 
any  case  in  this  court.  The  question  before  us  was  stat- 
ed, but  not  decided,  in  YouU  v.  Graham,  (1 1  John.  199 ;] 
and  the  point  is  put  with  a  guare. 

The  only  difficulty  that  can  arise  from  allowing  a  habeas 
corpus  (o  the  defendant  taken,  is,  where  the  plainlifT  may 
wish  to  bring  in  the  others.  That  difficulty  does  not  arise 
here ;  for  the  plaintifTs  declared,  and  were  proceeding  be- 
low against  the  debtor  taken.  No  embarrassment  arises 
from  the  distinction  set  up,  that  the  defendant  does  not 
appear  to  be  on  the  plaintitTs'  process ;  and  the  statute, 
therefore,  not  applicable.  It  may  be  shown  to  apply  by 
a  special  introduction  in  the  declaration,  stating  the  d^end- 
ard  taken  as  in  custody;  and  the  others  as  returned  by 
the  sheriff^  of  New-York,  on  the  process  issued  in  the  C. 
P.,  not  found;  from  which  court,  the  caiue  has  been  re- 
moved into  this  court  by  habeas  corpus. 

The  motion  must  he  granted.  But  as  there  was  real 
doubt  of  the  practice,  we  grant  it  without  costs. 

Motion  granted. 
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NEW-YORK, 

Ex  parte  Dodge.  s^^v-^ 

Eipftite 

A  JUSTICE  of  Alontgomery  county  rendered  judgment  ^' 

against  Dodge,  at  the  suit  of  Smith,  November  16th,  1826.  utedecUrwUMi 
The  26th,  (the  10th  day  after  judgment,)  being  Sunday,  Z^'^J^^ 
Dodge  appealed  by  giving  notice,  6lc.  in  due  form,  on  the  SfdUj^^SSS 
27th.  On  the  return  coming  into  the  C.  P.  in  March  last,  ^^^'^Jl^ 
tbey  quashed  the  appeal,  on  the  ground  that  it  was  made  >t hmppea  toC 
one  day  too  late.  £.  g.  m  itm 

time   fives   tor 
appeafiiif   bj 


fV.  L  Dodge  now  moved  for  a  mandamus  commanding  cH^m.T'n' 
them  to  vacate  the  rule  for  quashing,  dec. ;  and  that  they  i^wwliriei. 
dioold  proceed  with  the  appeal. 

He  said  the  statute  (sess.  47,  ch.  238,  $.  36,)  is,  that  the 
party  shall  appeal  at  the  time  of  rendering  the  judgment, 
or  mihin  ten  days  thereafter.  One  day  being  exclusive, 
the  kst  was  Sunday.  This  gave  us  a  right  to  appeal  on 
Mtmdajf.  Sunday  being  the  last,  is  not  reckoned.  The 
4atute  means  10  juridical  days.  (L  Cowen,  18.  2  Salk. 
615.    11  East,  271.     13  id.  21.    6  John.  326.    4  T.  R. 

m.    4  JBiirr.  2130.) 

f 

L  Seelye,  contra,  admitted  that  the  court  in  its  doctrines 
of  pmctice.  and  the  construction  of  its  rules,  might  disre- 
gud  Sunday,  in  the  computation  of  time.     The  cases  cit- 
ed relate  only  to  questions  of  practice.      Upon  this,  the 
court  makes  the  law  for  itself;  and  where  Sunday  is  the 
kit  day,  it  will  not  be  counted.     But  no  cases  can  be  found 
ttleoding  the  same  construction  to  a  statute.     Was  it  ever 
kud,  for  instance,  that  in  the  statutes  limiting  appeals  to 
die  court  of  errors  from  interlocutory  orders  to  15  days, 
(IJK.  L.  134,)  prosecutions  under  the  act  to  suppress  vice 
od  imffiorality  to  20  days,  (2  jR.  L.  197,)  allowing  the 
IttiUord  to  distrain  removed  goods  within  30  days,  (1/2. 
Ifc  437,  s*  13,)  and  the  like  cases,  Sunday  is  not  to  be 
coioltti,  whether  it  be  the  first  or  the  last  day  1    Is  «Sufi- 
^tUaiik  in  counting  the  various  times  for  the  return  of 
under  the  50  dollar  act  ?    Cases  must  often  have 
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"f -*^V«  arisen,  where  parties  would  wish  to  avail  themselves  of 

Mb*,  ISn.       ..,.,,  .         . 

^,^'.,n^     txiis  doctnoe ;  but  1  venture  to  say  it  oevei  was  Banctioaed 
BukoTUdu  by  any  court. 

CWto.  Sunday  has,  in  no  case,  we  believe,  beea  ex- 
cluded in  the  computation  of  statute  time.  The  cases  m- 
ferred  to,  respect  rules  of  practice.  The  motion  must  be 
denied. 

Motion  denied. 


The  Bank  or  Utica  agmtut  Kibst. 

BntI^  iha      L.  Ford,  for  the  defendant,  moved  that  the  inquest  takeo 
«&  1' wS-  at  the  last  Oneida  circuit,  in  the  first  week  of  April  last, 
oUacL  be^io     he  Set  aside,  with  costs  ;  and  also  for  a  commission. 
l^^u^M-     ^^  ^'^'^  ""  ^tlAviti  tlMt  iBSUB  w^  joined,  on  the  SSid 
wbM^ «v-  of  March  last,  and  the  cause  noticed  for  trial.    That  the 
Wiknn.         defendant  then  obtained  an  order  to  suy  proceedings  on 
the  part  of  the  plaiDlUTs  till  the  present  term,  with  the 
view  of  moving  for  a  ctMomission  to  examine  foreign  wit- 
nesses.   That  a  copy  of  the  proper  affidavit,  and  a  copy  of 
the  order,  with  a  notice  of  the  motion,  was  served  on  the 
plaintiffs*  attorney  on  the  30th  of  March  ;    ootwithsland- 
ing  which,  he  took  an  inquest  in  the  cause  out  of  its  order 
on  the  calendar. 

P.  SH  Witt,  contra,  read  an  affidavit  of  the  plaintifTs*  at- 
torney, diat  no  original  order  had  ever  been  shewn  to  him. 

Ford  said  the  notice  of  motion  for  the  commission  was, 
in  itself,  a  stay  of  proceedings.  (9tA  rufe  qf  April  ttrm, 
1796.  1  JoAn.  Caa.  135.  CvL  Caa.  46.  1  Dwd.  Pr. 
643.     1  John.  Cm.  391.) 

But  if  otherwise,  the  order  was  fwoperly  served.  The 
original  need  not  be  shown.  It  is  the  same,  io  effect,  u  a 
certificate  of  probable  cause ;  and  may  be  served  in  the 
saAw  manner.    (3  JoJkii.  461.    itule  4, 1799.)    Bbeiriiw 


OF  THE  STATE  OF  NEW-YORK.  14^ 

the  OTiginal  is  necessary,  only  where  it  is  to  operate  at  tht  "Sj^Tff^ 

foundation  of  an  attachment  for  contempt  in  disc^ying 

it.    (3  John.  90.)    In  Cheetham  v.  Leurit,  (8  John.  104,)  & 

on  a  motion  to  let  aside  a  default  taken,  notwithstanding  an 

Mder  enlarging  the  time  to  plead,  the  court  say  service  of  a 

copy  q/*  Ike  order  was  necessary. 

Again  ;  the  affidavit  for  a  commission  iocludea  an  affida- 
vit of  merits.  After  a  copy  of  an  affidavit  of  meiita  ii 
served,  it  is  irr^ular  to  take  an  inquest  out  of  the  order  of 
the  calendar.  (RvU  of  Nov.  term,  1806.  3  John.  635, 
64S.) 

Devoitt.  The  original  order  should  have  been  shewn. 
(3  John.  Bep.  104.  3  id.  19.)  1  Dual.  Fr.  lOS,  is  ex- 
press, that  a  judge's  order  must  be  served  by  delivering  a 
copy  and  shewing  the  original.  Such  is  the  nnifonn  prac- 
tice. 

The  cause  having  been  noticed  for  trial  before  the  notice 
of  the  motion,  that  was  not,  per  tie,  a  stay.  At  any  rate, 
the  costs  of  preparing  fur  trial  up  to  the  time  of  the  notice 
of  motion,  must  be  paid.  (1  John.  Cat.  391.  1  Cotoen, 
47.    Sid.  269.) 

Curia.  Shewing  an  original  order  is  necessary,  onlj 
where  it  is  intended  to  bring  a  party  into  contempt  for  di»- 
obeying  it.  (Howland  v.  RiOph,  3  J(An.  20.)  In  other 
cases,  a  copy  is  sufficient,  {Chedkam  v.  Lewie,  2  JoAn. 
104.)  The  motion  to  set  aside  the  inquest  must  be  grants 
•d  with  costs. 

Motion  graotMl. 
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Salisbdrt  against  Pakker  and  Piebbe. 

The  ptaintifT  sued  the  defendants  in  the  Erie  common 
SL****^!?^  pleas,  for  a  malicious  prosecution.  The  derendunts  reroov- 
voaid  iitTc  re-  ed  the  cause  by  habeas  corpus  into  this  court,  where  ths 
Uw  c.  p.  1  he  plaiD^ff  recovered  $'25  damages. 

lb«Q  ban  ihin 
M  Dw  defeiid- 

to^"wih5      •'■  ^'°"  "°"  moved  for  judgment,  with   full  supreme 

■*™«   ™"*  court  costs. 

Vf  habtaa  mt- 

F» 

E.  Covjen,  contra.  The  4th  section  of  the  statute  of 
costs  denies  them  to  the  plaintifT,  unless  he  recovers  above 
$50.  (1  R.  L.  343.)  And  the  proviso  to  that  section 
in  favor  of  suits  removed  by  kabtas  corpus  from  the  com- 
mon pleas,  requires  that,  to  obtain  costs,  he  should  recover 
exceeding  ®25  besides  costs.  The  damages  cannot  be  in- 
creased by  adding  the  nominal  costs  of  6  cents,  found  by 
the  jury.     (2  Caines,  913.     2  John.  283,  2S3.) 

The  case  then  cannot  be  distinguished  from  that  of  fVor 
termanv,  Benschotten,  (13  John.  4-.15,)  which  holds  that 
tbe  plaintiff  cannot  recover  costs  merely  on  the  ground  that 
his  action  would  have  carried  them  in  the  court  below. 
That  was  slander,  commenced  in  the  C.  P.  and  removed  by 
habeas  corpus.  The  plaintiff  recovered  $10.  But  costs 
were  denied,  on  the  ground  that  the  case  was  not  saved 
by  the  4th  section.  Within  the  principle  of  thai  case,  the 
defendant  is  here  entitled  to  his  costs.  The  statute  subse- 
quently passed,  and  which  was  probably  founded  on  that 
decision,  does  not  reach  a  case  of  malicious  prosecution. 
It  provides,  that  in  actions  of  battery,  false  imprisonment, 
or  for  slanderous  words,  commenced  in  the  C.  P.  and  re- 
moved by  habeas  corpus,  the  plaintiff  shall  have  costs  if  he 
recover  any  thing ;  {slat.  sess.  40,  c&.  273,  s.  2 ;)  leaving 
the  action  of  malicious  prosecution  to  the  general  statute  of 
costs.  In  Bennett  v.  Eathbun,  (17  John.  31,)  the  title  to 
land  was  in  question. 

Piatt,  in  reply.  This  recovery  would  have  carried 
eofti  ID  the  court  below,      A  habma  eorptu  ii  eoniid- 


c  « 
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ered  as  a  continuation  of  the  suit  for  the  purposes  of  t>aily  '^^"V^ 
because   a  contrary   rule  would   work  injustice.     (Belt  v. 


▼. 


HM,  12  John.   1552.)      Upon  a  like  principle  in  Bennett     8«u^«7- 
▼.  Raihbun,  (17  John.  37,)  a  habeas  corpus  was  held  to 
be  a  continuation  of  a  suit  in  trespass  quare  clau9umJregUy 
for  the  purpose  of  carrying  double  costs. 

Again ;  it  is  conceded  that  a  recovery  to  this  amount, 
would  carry  costs  in  slander.  In  Haff  v.  Hutchinsonf  (1 
Cowen,  4 1 5,)  this  court  held  that  slander  included  libet^ 
for  the  puposes  of  costs.  Why  not,  upon  the  same  prin- 
ciple of  construction,  say  ^that  it  includes  malicious  pros-, 
flecution  ? 

CuricL,  No  doubt  the  ligislature  in  the  proviso  to  the 
4th  section  of  the  statute  of  costs,  had  their  eye  particular- 
ly on  that  class  of  actions  which  would  not.  cai^ry  costs  in. 
the  common  pleas,  unless  the  recovery  exceeded  25  dollars. 
So  far  it  adopts  the  principle,  which  is  certainly  a  very 
reasonable  one,  that  a  plaintiff  suing  in  the  C.  P.  and  en- 
titled to  costs  there,  shall  not  be  deprived  of  them  because 
the  defendant  removes  the  cause  into  this  court ;  that  for 
the  purpose  of  costs,  the  cause  shall  be  considered  as  con- 
tinued by  the  habeas  corpus.  This  court  avow  that  prin- 
ciple in  Bennett  v.  Rathbun ;  and,  as  we  understaind  that 
case,  it  was  decided  upon  this  principle.  It  is  certainly 
very  just  that  the  plaintiff  should  be  deprived  of  no  snb- 
itantial  rights  by  the  act  of  the  defendant.  This  prinet- 
ple  was  also  acted  upon  in  Bdl  v.  Hall.  True,  it  seems 
to  be  questioned  by  Waterman  v.  Benschotten;  but  we 
think  that  case  may  be  sustained  without  touching  it. 

We  decide  that  the  plaintiff  is  entitled  to  full  costs,  upon 
the  ground  that  he  would  have  recovered  costs  in  the  com- 
mon pleas. 

Motion  granted. 


1^  CABIS  IN  THE  SUPREME  COURT 


Jddmm  and  othwi  against  Lcich. 

— -  ~  -  -  T«OTKR,  commenced  in  the  C.  P.  whence  the  defendant 
jnm*  conrtf  reiDOTed  the  cause  into  this  court  b;  habea*  corjma ;  and 
•Mrt^MMT^  obtained  a  verdict  On  taxing  his  costs  before  Hr.  Hub- 
mMT^'"^  6ard,  d^,  the  plaintiffs  ot^ted  that  theyjshould  be  at 
MWMcfoi^  the  comiDon  pleas  rate  only ;  but  the  objection  waa  over- 
ft*?  -^**''l  ruled,  and  foil  supreme  court  costs  allowed. 
•oMh*  nm-  A  motion  was  now  made  in  behalf  of  the  plaintifis  for  a 
Mvi,  M  SM*  relaxation ;  for  whom  were  cited  1  R.  L.  344,  «.  4,  & ;  17 

^wbMk  «*•      F"  ^«  defendant  were  cited  1  R.  L.  343,  a.  1,  8,  4 ; 

•j^jj^jj'JJjJ     Jl.  Takott,  for  the  motion. 

■*  G.  C.  SroHMon,  contra. 

Curia.  The  right  of  the  defendant  rests  on  the  gene- 
ral proTisions  of  the  statute  of  costs,  (1  R.  L.  343,  a.  S,) 
which  gives  cost  to  the  defendant  who  succeeds,  in  all 
caiea  where,  if  it  had  been  otherwise,  the  plaintiff  might 
recover  costs.  This  refers  to  the  general  provisioDB  of 
the  fint  section;  and  is  co-eztensive  with  them.  The 
mbsequent  sections  limiting  or  denying  costs,  in  certain 
oaaea  do  not  apply  to  the  defendant.  When  a  statute  d»- 
clana  that  a  party  shall  recover  costs,  it  means  the  coats 
erf  the  court  wtme  the  action  is  pending,  unless  it  be  (rtb- 
erwisB  provided.    The  motioo  must  be  denied. 

Hotkn  denied. 
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Majr,  1817. 


Irwin  against  Deyo.  MbiSST* 

Thx  plaintiflf's  attorney  being  under  a  rule  to  declare,  .Th«??P7«<'» 
delivered  a  copy  of  the  declaration  to  the  defendant's  at-  other  pUadiiif 
tomey  ;  but  put  no  declaration  on  file  with  any  one  of  the  b«  dimpnM 
clerks  of  this  court.  The  defendant's  attorney,  therefore,  STepMUiiffBoi 
disregarded  the  proceeding,  and  entered  the  plaintiff's  de-  '^TC/^^wm 
fruit  for  want  of  a  declaration.  S*^  *"  ** 

A  motion  was  now  made  to  set  the  default  aside.  proUme  stinj 

J.  Cok,  for  the  motion. 

J.  Sudaniy  contra. 

Curia.  GUea  v.  Cainea,  (3  Cainea,  107,)  gires  coun- 
tenanoe  to  the  practice  on  the  part  of  the  defendant.  But 
the  role  supposed  to  be  implied  by  that  case,  was  explod- 
ed by  Smith  v.  Wdls,  (6  John.  286.)  The  party  must 
be  goremed  by  the  copies  delivered.  If  the  other  party 
dme  the  pleading  should  be  filed,  we  will  compel  this 
to  be  done  at  any  time  nunc  pro  tunc.  The  motion  must 
bs  granted* 

Motion  granted. 


TheiMneir- 


Ex  parte  Murpht  and  others. 

At  the  annual  election  of  the  corporation  of  St.  Feter^a 
church  in  the  city  of  New-York,  in  April  last,  holden  for  enoMMM  thti 
the  choice  of  4  trustees,  8  persons  were  voted  for,  4  of  ^^S'nSkni^  «t 
whom  had  102  votes,  and  4,  100.  The  voting  was  by  bal-  StSSSHl^ 
lot  The  inspectors  having  certified  that  the  four  having  /^ ,      ^^ 


diouybti 

102  votes,  were  duly  elected,  a  motion  was  now  made  for  ^J^^^^^jj^ 

kive  to  file  an  information  in  nature  of  a  quo  warranto  taoAmTHm* 

fc  ^neemftil  ticket,  to  reduct  it  to  t  minority  if  th«y  kad  boon  njoetod )  or  Iko 
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'•,  sgainit  them,  u  unduly  elected.  One  grouDd  of  the  mo- 
tion was,  that  two  ballots  were  put  into  the  box  in  the 
nanwa  of  two  persona  who  were  fonnerly  voters ;  bnt 
who  had  died  some  weeks  before  the  day  of  election. 
This  Aict  was  not  discovered  till  after  the  inspectors  bad 
pven  their  certificate ;  nor  did  it  now  appear  for  whom 
tbe  two  improper  votes  were  given. 

D.  Sddtn  and  T.  A.  QmneU,  for  the  motion. 

C.  CComuH-and  J.  Piatt,  contra. 

Curia.  The  motion  must  be  denied.  For  anght  that 
appears,  the  spurious  ballots  were  for  the  ticket  which  wai 
in  the  minority.  To  warrant  setting  aside  the  election, 
it  must  appear  affirmatively,  that  the  successful  ticket  re- 
c«ved  a  number  of  improper  votes,  which,  if  rejected, 
would  have  brought  it  down  to  a  minority.  The  mere 
eircaiDstance  that  improper  votes  are  received  will  not  vi- 
tiate an  election.  If  this  were  otherwise,  hardly  an  elec- 
tion in  the  state  could  be  sustained. 

Motion  denied. 


CoRLiKs  ISO  WiDDiFiELD  ogaintt  Cu)iinNcs(a). 

This  cause  was  twice  tried.  On  the  first 
futr,  Slt'^^  trial,  the  defendant  relied  on  two  distinct  grounds  of  de- 
rormi'*  **'  fsDce ;  to  both  of  which  the  plaintiffs  gave  some  evidence 
1^*21™^  °J  ^y  P^''°' ;  other  evidence  by  depositions  taken  de  bene  tsee ; 
aja  »iiow.ii  OB  ana  other  evidence  taken  upon  commission,  in  which  both 

lb*  |rcnad  sfalqKtiaQ  id  the  dsciiion  or  charge  or  the  jud^,  oor  puicd  upon  by  tha  jurjr,  ii  bnof  ■»- 
MIUdia|O0d&ith,uidDot  objtclwlla,  OBHlllinKlhscBi«,iii  uantctnmrj, 

a.  ^._: 1^  »l«liBg  to  pnint*  Iiksn  end  oremilnl  u  hir. 

ri .  „  p(^  ,w|  rf dapmiiioii,,  whieh  ware  inianad  marlj  Terbali™, 

Mr  iha  lioai  allo-ad  in  folin  i  ona  nord  Tor  aach  fitpin. 

1  bill  of  aieeplioiu  made  wLlh  a  cua  in  iha  nma  cum;  tb*  putj  hciof  C«M> 
K  IhaBk  viil  twnn|  ■laclsd  iba  caaa. 

a  Ml  eep*iu  4*poaiuow  mdat  k  eeuaitncm  lUamtd. 

(a)«CMM,»I,#.  «. 
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parties  joined ;  and  half  the  expense  of  executing  which  ^£!^*T2^ 
had  been  paid  by  the  defendant,  viz.  $37,50. 


Both  points  of  defence  were  submitted  to  the  jury  by  the       CotMm 
circuit  judge.     They  found  for  the  defendant ;    and,  ac-    GoniiifK. 
cording  to  his  direction,  declared  upon  what  ground  they 
gave    their  verdict(a).      This  was  upon  only  one  of  the  ^^'J  ^wi** 
grounds  of  defence  set  up  by  the  defendant.  c. 

The  plaintiffs  took  several  exceptions  to  the  judge's  de- 
cisions and  charge  upon  the  trial ;  and,  after  obtaining  two 
orders  for  time  to  make  a  case,  drew  it,  with  a  bill  of  ex- 
ceptions, and  served  both  upon  the  defendant's  attorney. 
The  case  contained    the    testimony  upon    both    points  as 
guen  at  the  trial,  both  oral  and  written.     As  to  the  latter, 
it  varied  but  slightly  from  the  very  words  of  the  deposi- 
tions ;  but  no  objection  was  made  before  the  judge  who 
settled  the  case  on  the  ground  of  verbosity.     The  lines  of 
the  draft,  copy  to  serve,  and  copy  for  the  judge  to  settle 
by,  on  amendments  being  proposed,  were  made  to  corres- 
pond, and  were  numbered  by  figures.     In  May  term,  1828, 
ibis  court   ordered    the   plaintiff  to  elect(6)  between  the  ^^  ^i,** 
^ase  and    bill  of  exceptions.      They  elected  the  former ;  c 
^and  the  case  was  argued  upon  points  made  on  that  part  of 
it  only,  which  related  to  the  ground  passed  upon  by  the 
^ury.    The  facts  in  relation  to  the  other  ground  were  in- 
tfBcrted ;    so  that  this  court  might  see,  if  they  should  be 
mgBinsi  the  finding  of  the  jury  upon  the  ground  taken  by 
them  at  the  trial,  that  there  was  still  no  reason  for  the  de- 
fendant's retaining  his  verdict  on  the  other  ground.     No 
objection  was  made  at  the  trial  to  any  decision  of  the  cir* 
coit  judge,  in  relation  to  the  ground  not  passed  upon  by 
thejory. 
This  court  granted  a  new  trial,  with  costs  to  abide  the 
weDl;(c)    upon  which  the  plaintiff  recovered;    and   no- ^t*)  ^^j •j^ 
tioed  his  costs  for  taxation  before  a  commissioner.      He  c. 
decidedj 

1.  That  the  statement  in  the  case,  of  testimony  relating 
to  the  ground  of  defence  not  passed  upon  by  the  jury, 
ihoald  not  be  taxed  at  all. 


CASES  a  THZ  KRDB  CDCIT 

<-  TWC  Ae  aMaaeaC  of  evidon  ndnn^  |»  Mf 
pdisC  ■■fe  bv  die  ptaasBni.  wl  deodnd  winC  Ifccii, 
ifaMUaache'iflavaL 

3.  TThil  rill  fiij.11111  riniirfil  i»if  bedsvoi  in  o^iatiag 

4.  Tlu  amtoa  AonM  be  iflnwed  aifar  diednftofaay 
taNMOB  T  ■MerteJ  ■  tfae  case  &«■  (he  depontioaft. 

3.  Thtt  Mithiag  rinaU  be  aBmnd  far  die  bill  of  aetp- 

6.  T&at  Botbog  Aoold  be  iBovhI  fix  dv  Knicn  of  iIm 
eoanMaaai  in  liriftiag  awl  copy  i»g  depowaom  bkca^ 

T.  Tlbt  the  earn*  of  the  pkbitifii'  onkn  far  ihs  fa 
■ikc  the  CMC,  ihoaU  so*  be  aioved. 


I,  far  the  pfaiiiti&.  inofed  far  a  re-li 


Cflria.  We  tfamk  the  eoauBsnoixr  emd  in  Ibe  Jtnl 
and  leeawrf  pointi  of  Ammaa.  We  are  not  in  tbe  faalnt 
of  «*•■"■■■";;  casea  lo  cnticallT,  wben  presented  far  tu^ 
tioa.  A  panj  ihoold  be  allowed  to  spread  erei;  thiin 
on  the  case  vlndi  ii  leaKxtablj  neceiiaiy  to  a  hiitorjof 
the  eame  at  tbe  dicnit ;  so  as  to  taise  tbe  points,  and  et- 
Ubft  the  fiews  aiinng  apon  iL  Tbe  etideoce  as  lo  1km 
groaod  not  taken  br  tbe  jtuj,  m^t  or  mi^t  not  be  ae- 
eeHBiy.  The  coonael  oooU  not  sar  whether  it  woald 
tnrn  oct  to  be  owlerial  or  oot.  He  nippoKd  it  nught ;  aid 
in  good  faith  proposed  its  inieraoa.  Its  insertion  wbi 
Hoctioaed  br  tbe  dicoit  judge,  without  objection  faf  ifaa 
oppoBts  oonnsel  at  tbe  time.  If  this  part  of  tbe  case  wia 
redFf  ofcisctionible,  as  mere  snq^nsage,  be  sbooU  ban 
■mie  thai  a  point  befaie  tbe  jo^e  who  settled  tbe  cmb, 
by  propoaiDg  its  exdarion  in  him  amendments,  or  olhar- 
WBB.  The  pkmtifi^  coonad  acted  bgood  Utb;  nd  i| 
■  ton  hto  ao«  to  lain  the  ofciectian. 

So,  as  to  the  hliiiiiaij  npon  wUch  Ae  plnBttt  matt 
■■Makan  poarts.  It  ii  deafing  wry  nioely  with  eammi 
to  Mrikneat  bI  the  mttar  ctoMil  tl 
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taio'iDg  the  valid  point.     Counsel  are  right  in  raising  Heveral  WW-^TWjK 
pointsaccordinglotheirown  notions  of  their  client's  rights:     •^^^i,/"^ 
and  it  does  not  follow  of  course,  that  because  any  of  them        CorliW 
are  overruled,   the  foundation  on   which  ihey  were  raised, 
will  be  laid  out  of  view  in  taxation.     If  it  be  seen  that  Ihey 
have  acted  fairly  and  discreetly  ;  which,  indeed,  should  be 
intended  till  the  contrary  appear,  their  success  upon  one 
point  should  carry  the  costs  as  to  all. 

The  figures  were  usefully  inserted  ;  and  we  direct  that 
they  be  taxed  at  one  word  for  each  figure. 

On  the  fourth  and  fifth  points,  the  commissioner  was 
right.  There  was  no  material  variance  between  the  deposi- 
tioa  as  read,  and  that  inserted  in  the  case  ;  and  in  respect 
to  these,  it  could  not  be  considered  as  a  draft.  The  plain- 
tifis  were  bound  to  know  that  both  the  case  and  bills  of  ei- 
ceptions  would  not  be  proceeded  upon. 

As  to  the  charges  of  executing  the  commission,  there  waa 
a  decision,  (Kenney  v.  Fan  Home,  2  John.  107,)  against 
their  allowance.  But  the  statute  of  1813,  (3  R.  L.  15,)  )• 
broader  than  the  one  upon  which  that  decision  proceeded  ; 
and  we  think  warrants  the  taxation  of  these  chafes.  The 
old  statute  allowed  costs  for  certain  specific  drafts  and  co- 
^ta,  and  other  necessary  enlriea.  (2  K.  fy  R.  72.)  The 
wwds  of  the  act  of  1813  are,  entriea  or  proceedinga  in  a 
eauae,  according  to  fA«  coarae  and  practice  of  the  court. 
(2  R.  L.  15.)  The  depositions  were  a  neceaaary  proceed- 
ing in  the  cause,  within  the  act.  We  allow  this  portion  of 
the  bill  therefore ;  but  not  exceeding  $37,50.  The  parties 
joined  in  the  commission  ;  one  half  the  charges  of  execu- 
tioo  being  fixed  at  that  sum. 

The  orders  for  time  were  to  accommodate  the  plaiotifTs ; 
and  were  properly  disallowed  on  that  ground. 

Rule  accordingly. 


Ut  CASES  a  THE  SUPU3IE  COCTT 


■CMT  and   (rrsEcs   mgamM  Tez  X.knB.    AuncsMxa 
■n-lfc—  li  end  CoaiM»Ai.TT  of  the  qiTt  ^  .^«K^FdriL 

-     ^_^^         T>K  plestifi  caoMtl  a  writ  of  eertnari  to  be  iaBaoL 

»"]!-*«^ dRctad  to  the  Jbyor,  ^^Uennai  ami  Ci uiiffj  o^*  fftr 

MifMaHB    <r  cifjr  0^  \em-Yark,  redtiQg  ifaal  the  hhtot.  ±c  bad  hlelf 

tt^m  ap*-  detenuioed  to  widen  Bmmeixr  meet :  sad  caiEed  "• iiii 

■5  "*  mim  ■"•*<■  to  **  ipfwintfid  by  tbe  aapreoie  cnon :  wtich  con- 

*  DHHioiien  Ind  reported  esdnmes  sad  aseaeaxnrs.  by  vir- 
toe,  or  br  pvetefwe  of  tbe  act.  &^.  xcd  ijat  ibere  wete 

E.  eertshi  errora  in  the  eflimaus  and  a»e«meeB.  ss  to  the 

*  pbiDtB&,  br  which  ther  were  iojaied  :  that  ther  bad  object-' 
t  "  ed  ia  wntiog  and  br  sffidaT^i :  boi  the  cscmates  uid  is- 

Jim rfw-  leiuenia  had  been,  is  tbe  defendants  alleged  and  pietea^ 
a«  ha  tfawM  ed,  coofiniKd ;  that  the  defendanu  fas  ma  aSeeed)  had 
«M^  aw>  takes  mewores  to  anj  (be  estiaales  and  assesaent  into  eA 
^n*n^^taT"  f*^^)  *hicfa  were  coalimrr  to  law.  'as  wa5  allezed :)  and 
~^  **"  ^  commaoding  tbe  defendant!  to  certify  to  tbe  sopreme  eoort 
tbe  estjmates  and  aaaemaxats  of  tbe  comraisnoner^,  tbe  ob- 
jectJoDf,  affidavit*  and  proob  hid  before  them,  with  all  die 
proeeedingi  of  the  defendants  tberenpoo  :  the  report  of  tbe 
co>iuniBi'>neTX  with  all  tbingi  toocbiog  the  same,  as  fullr  ai 
tbe  nme  remained  in  their  cnstodr.  pasessioo  or  power; 
and  abo  all  and  singular  tbe  acts,  orders,  minntes.  reports, 
procesa  and  proceedings,  concerning  tbe  widening  of  Banek- 
er  street,  with  all  things  toacbing  tbe  saoie,  as  foHr  and  en- 
tirelf  as  the  same  remained  in  their  possession,  cnstody  or 
power,  die. ;  that  tbe  supreme  cooH  might  cause  to  be  done 
what  of  right  (her  shoald  see  fit  to  be  done. 

This  writ  was  allowed  at  chambers,  wilboat  any  caoae 
being  sbown  opon  sffidavil,  or  otherwise,  except  by  suggea- 
tioo  of  c  ~ 


ti.  UUio^r,  for  the  defendants,  moved  to  aet  it  ande 
OB  aemal  gronnda;  and   (among  others)  becaoK  it  wai 
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miadirected}  and  allowed  without  cause  properly  shown,  nott-tou^ 
He  said  the  direction  should  have  been  to  the  judges  of 


the  supreme  court,  sitting  as  commissioners.     They  made        Bogtrt 
the  appointment  of  commissioners,  and  the  order  of  con-  The  SdKfor^kc. 
firmation,  on  filing  with  their  clerk  the  papers,  or  most  of    ^|^.y^ 

the  papers  required  by  the  writ  to  be  certified.    The  cor- 
poration are  the  party. 

That  cause  should  have  been  shown  in  some  way  beside 
the  mere  suggestion  of  counsel,  he  cited  Munro  v.  Baker^ 
(6  Cowen,  396.) 

W.  T.  itf  Coun,  contra.  Perhaps  the  certiorari  is  mis- 
directed ;  or  rather  wants  a  full  direction.  It  is  not  deni- 
ed that  most  of  the  proceedings  sought  to  be  questioned, 
are  before  the  judges  of  the  court  as  commissioners ;  though 
certainly  some  of  them  remain  with  the  defendants,  who 
alone  can  certify  them. 

The  proceedings  of  the  corporation  affect  the  title  to 
lands ;  and  are  therefore  removable  of  course  within  the 
principle  laid  down  by  this  court  in  The  People  v.  Runkel, 
(6  John.  Rep.  334.) 

If  this  be  so,  the  court  will  amend  the  direction  of  the 
writ. 

The  Court  quashed  the  writ,  stating,  as  the  ground  of 
their  decision,  that  it  was  both  misdirected,  and  not  allow- 
ed on  cause  properly  shown. 

Rule  accordingly. 


CABE3  IN  THE  SUPREME  COURT 


The  People  against  Wimchell. 

_  ^,        The  defendant  was  indicted  for  perjury  at   the  general 

u[-^»^.i!^i  Missions  of  Oneida,  June  I2(h,  1S26  ;  and  entered  into  re- 
Sil^dl^!  cognizance  before  that  court,  to  appear  at  the  next  coun 
iwr  I7  e*rtk~  of  Oyer  and  terminer.     At   the  next  sessions,  September 

Cfj*""*'*  ilth,  1826,  he  removed  the  cause  into  this  court  by  a  writ 
hianoopiuiits  of  certiorari,  returnable  the  3d  Monday  ^of  October  last. 
^^{i  ViT  This  tvrit  was  allowed  by  a  commbsioner  to  perform  the 
"ii«ii*''p.ni».  chamber  duties  of  a  judge  of  this  court,  September  7th, 
J°^j^^J5^'"-  1826.  At  the  time  of  serving  the  certiorari,  the  defeod- 
Ui*  icrauafiha  ant  presented  to  the  sessions,  and  filed  with  their  clerk,  a 

r*00|BBuea,  "^     .  .  ,  ,     ■  ,     r  \ 

«r  eauTMi  uhI  recogmzance  with  two  sureties,  entered  mto  before  the 
badutgtraa^  commissiooer  on  the  7th  September,  the  day  of  allowing 
"^"rau'BMd  Ihfi  witi  in  'be  penalty  of  $125;  reciting  the  finding  of 
be  ukni  on  tha  (be  iodiclmeDt,  and  that  fVincKell  was  desirous  of  remor- 
»■■■  ing  it  to  this  court  by  certiorari ;  and  conditioned  that  if 

•oHud  to  ap.  he  should,  at  the  return  thereof,  appear  and  plead  to  the 
ifa^e"uii7t^-  indictment  in  the  supremu  court,  and  at  his  proper  costs 
BMwMWB™''  *"''  charges,  cause  the  issue  which  should  be  joined  there- 
um  natarid  on,  or  on  any  plea  relating  thereto,  to  be  tried  at  the  cir- 
■Mtion  10  «-  cuit  court  to  be  held  in  the  county  of  OneMfa,  nest  after 
niuDca,  ordX  the  Certiorari  should  be  returnable,  and  should  give  due 
Sonba  ™"7  notice  of  trial  to  the  prosecutor  or  his  attorney ;  and  should 
mieM  wiihin  so  appear  from  day  to  day  in  the  supreme  court ;  and  not  de- 

d«)™,he  ahould       '^'^    ,  ,         '  .  ,  ,     -  ,.      ,  ■    ■         , 

part  from  the  same  without  being  discharged  by  that  court; 

. ,  _  'ud  i^  and  should  pay  to  the  prosecutor  the  costs,  if  any,  which 

cuii.  *  "^  "^  should  be  ordered  by  that  court  in  pursuance  of  the  act  in 

■m^iJl^u-'  '"^^  ™^  "'^^^  ^'"*  provided,  then,  &c. 

^"^r^t^^^      "^^^  ^"''*"^ '*""''"'''  *"  ^^^  certiorari;  and   filed  their 

n.  return  with  the  clerk  of  this  court ;  and  at  the  October 

term,  the  defendant,  by  his  attorney,  appeared  and  plead- 
ed Bot  guilty.  The  district  attorney  then  gave  notice  of 
trial  for  the  nest  Oneida  circuit  to  the  defendant's  attorney. 
This  circuit  was  held  April  2d,  1837.  On  the  Slst  of  March, 
the  defendant'a  atlomey  gate  notice  to  the  district  atlot^ 
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ney,  tbat  (he  defendant  did  not  mean  to  be  tried  at  the  mv-ttntt^ ' 
next  circuit ;  aad  insisting  that  it  was  the  basinesB  of  the    sJ^L'^ 
defendant  to  notice  the  cause  for  trial;  and  that  the  dis->    tiwP*^*' 
trict  attorney  had  no  right  to  do  this.     The  district  atlor-     WmAifl, 
ney  then  served  a  notice  on  the  defendant's  attorney,  that 
he  should  attempt  to  bring  on  the  cause  at  the  circuit,' 
though  the  defendant  had  net  noticed  it.      Before  theae 
notices  passed,  numerous  witnesses  had   been  subpcDoaed 
for  the  people,  a  rnai  priua  record  made  up,  and  a  venirv' 
issued  ;  and  the  cause  placed  on  the  calendar. 

On  the  first  day  of  the  circuit,  the  district  attorney  mov- 
ed the  judge  to  assign  a  day  for  the  trial ;  but  the  defend- 
ant's attorney  declared  that  he  had  determined  not  to  bring 
the  indictment  to  trial  at  that  circuit  pursuant  to  his  recog- 
nisance; and  insisted  (and  so  the  judge  decided)  that  the 
district  attorney  had  no  right  to  carry  down  the  issue  for 
trial ;  and  bring  it  on  to  be  tried.  The  judge  also  declar- 
ed that  the  defendant  having  neglected  to  try,  it  was  prop^ 
er  that  the  question  should  be  presented  to  the  supreme 
court,  whether  the  defendant  and  his  sureties  had  not  for- 
feited their  recognizance.  That  he,  the  judge,  had  no 
control  over  the  cause.  The  defendant  had  taken  no  slept 
to  try  the  cause. 

On  these  facts,    • 

H.  Denio,  (district  attorney,)  now  moved  that  the  re- 
cognizance be  declared  forfeited  ;  and  that  it  be  estreated 
for  prosecution  in  the  court  of  common  pleas;  or  that  the 
indictment  be  remitted  to  the  sessions ;  or  that  this  court 
would  appoint  the  trial  for  the  neit  circuit;  or  for  socb 
other  role,  &c. 

G.  C.  Brotwon,  contra,  read  affidavits  shewing  that  the 
defendant  could  not  have  safely  proceeded  to  trial  at  the 
circuit  for  want  of  his  witnesses,  whom  he  had  used  db^ 
diligence  to  procure.  That  the  defendant's  counael  itatdd 
to  Um  circuit  judge,  tbat  he  bad  •  good  exeoM  for  not 


•^  wldlS  l^  T1i£  £IPR£M£  GOCKT 

•''W»|Ug|fci      Jian« A  f  pprt  of  the  moboD.    The csbboo  plen, 

-^  JUT^  iiw  tbe  ame  power  a*  lo  the  coBecikc  of  fines 
UM  OKH^aiiSDces  as  tbe  court  of  eiclietjuer. 

Tbe  aetieadint  coiered  ioio  s  recogniaoce  to  appemr  at 
*,^  darait,  absolutelf  uid  Dncoodiuooallr.  Tbe  pwiie- 
nim  ^f  is  filed  and  made  certain  hj  tbe  appoinUDcat  of, 
■■id  Iniding  a  circuit.  Tbe  default  wat  oot  tmlj  in  omiU 
lag  to  appear  and  trj ;  but  not  a  single  step  was  taken  bjr 
tbe  deiendant  towards  iL 

Tbe  recognizance  being  forfeited,  if  it  sball  be  declared 
wo,  and  estreated  bjr  this  court,  they  will  seikd  tbe  indiet- 
meat  back  to  tbe  sestions  to  be  proceeded  npoo.  ( I  QtU. 
O.  h.  397.  Band^M  Br.  39.)  Tbe  defendant  is  oo 
kwger  bolden  to  appear  in  this  court,  or  at  tbe  ciicolL. 

If  tbe  court  should  refuse  to  declare  tbe  recognizance 
fbffeited,  we  then  mofe  foe  a  rule  that  tbe  next  circuit  be 
appointed  as  tbe  lime  of  trial. 

Bnmam,  contra.  Tbe  fUtute,  (1  R.  L.  141,  «.  4,) 
it,  that  the  defendant,  on  remoriog  the  iadictmenl,  aball 
enter  into  a  recogDizaoce  to  appear  at  the  next  term  of 
tbe  supreme  court,  and  plead  and  gire  notice,  and  try  the 
i«ue  at  the  next  circuit.  The  English  statute  is  the  ame 
as  oan.  ( 1  Chit.  Cr.  L.  383.)  The  9lh  chapter  of  this 
Tolome  gires  tbe  practice  upon  tbe  removal  of  caoaea  hj 
eertiorari,  at  targe. 

Tbe  indictment  has  been  regularly  removed ;  and  goea 
down  CD  the  civil  side.  And  the  mode  of  compelling  the 
daiendant  lo  try  putsuant  to  hia  recognizance,  is,  to  take  a 
mle  for  the  purpose,  and  serve  it.  If  this  be  not  done^  tbe 
reoogoicance  will  not  be  considered  as  forfeited.  (1  Ckit. 
Cr.  L.  397, 8,  and  the  catea  then  cited.) 

Independent  of  tbe  rule  of  law,  the  defendant's  affida- 
vila  riww  an  abundant  excuse  for  not  trying  at  tbe  laat 

Tlie  iwMioa  sboald  be  denied  iritb  coats  to  be  paid  by 
lbs  proaecutor.  He  is  liable  for  coats  aa  in  a  diil  actina. 
(1  CkU.  Cr.  L.  896.) 
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Denio  replied,  that  the  argument  for  the  defendnnt  mt  rniT'TOHIt 
not  borne  out  hj  the  caaea.  Chitty,  398,  refers  to  Haw*  •^l.-^^' 
kitu,  who  cites  1  Salk.  370, 193,  and  iStr.  946.  It  is  doubt-  "»•  r^<* 
ful  whether  Rex  v.  Ball,  the  case  relied  on  from  SalM4,  whML 
proceeded  upon  the  statute  from  which  ours  was  taken. 
It  was  decided  \a5  ff.  ^  M.  the  very  year  in  which  the 
statute  passed.  It  was  probably  upon  a  recognizance  at 
common  law.  The  other  places  referred  to  qs  in  StUkM 
and  Grange  do  not  bear  on  the  question.  Most  likely  the 
recognizance  in  Rex  v.  Ball  did  not  contain  the  condition 
to  try  at  the  next  essiseg ;  but  only  with  due  diligence. 
This  is  apparent  from  the  illustration  given  by  the  court: 
"  So  if  one  gives  a  recognieance  to  prosecute  a  writ  of  er- 
ror with  ^ect,  the  defendant  must  gives  rules,  and  nonsuit 
the  plaintiff."  In  Rex  v.  Lyon,  (3  Bvrr.  1461,)  the*re- 
cognizance  was  under  the  statute,  to  appear  and  plead  at 
the  next  term,  and  to  give  notice  of  trial ;  and  go  10  trial  in 
or  at  the  nttings  after  such  next  term,  unless  the  court 
should  otherwise  direct.  The  defendant  neither  gave  notice 
of,  nor  went  to  trial.  The  recognizance  was  holden  to  be 
forfeited  ;  evidently  on  the  ground  thai  it  was  not  complied 
with,  in  its  terms ;  for  nothing  is  said  in  the  case  about  giv- 
ing rules. 

But  if  there  be  any  such  practice  in  England,  it  has  ne- 
ver been  followed  in  this  state  ;  and  being  wholly  without 
reason  and  good  sense,  tlie  court  will  not  adopt  it.  This 
recognizance  has  not  the  words  required  both  by  the  English 
statute  and  ours ;  to  try  at  such  other  time  as  the  court 
t&oU  appoint.  It  is  confined  to  but  one  circuit ;  the  next 
^ler  the  term.  A  rule  could  not,  therefore,  make  the 
lime  more  certain.  The  recognizance  is  valid,  though 
not  within  the  words  of  the  act.     (I  Chit  Or.  L.  385.) 

Curia.  The  English  practice  is  spoken  of,  in  th«r 
books,  as  well  settled  under  this  statute.  The  recogaizanee 
cuDot  be  forfeited,  unless  rales  to  try  are  taken 
agaimt  the  defendant  He  is  then  bound  to  give  notice 
of  trill.    But  Mtf  ptsctica  is  dHfeieot.    The  defetulBnt  ii 
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Iwr-TWK,  obligsd  to  proceed  to  trial  at  the  circuit  of  course,  without 
^^•^j,^     waitiag  for  any  rule,  either  to  be  entered  in  the  commoo 
WakBku     rule  book,  or  made  oo  motion  in  court.    He  must  go  down, 
tfnft*;      upon  tile  terms  of  bis  recognizance,  to  the  next  circuit ;  and 
the  cause  must  there  be  heard  in  the  ordinary  way,  as  crim- 
inal causes  are  at  the  oyer  and  terminer.     The  lime  of  the 
circuit  is  made  public;  and  the  defendant  must  take  notice 
of  it  at  his  peril.    The  district  attorney  may  also  go  to  the 
circuit  prepared,  though  he  receive  no  notice. 

Such  being  the  practice,  this  recoguieance  is  forfeited ; 
and  liable  to  be  estreated.  But  the  defendant  shews  auch 
cause  against  it,  as  would  have  warranted  the  judge  in  postr 
poning  the  trial.  Under  the  circumstances,  let  ibe  motion 
to  estreat  be  taken,  unless  the  defendant  renew  his  n- 
ct^izance  to  try  at  the  next  arcuit  in  30  days. 

Bronaon  suggested,  that  according  to  the  English  prac- 
tice, the  old  recognizance  continued  in  force,  tiU  the  cBuie 
should  be  actually  tried. 

SirrBKRi.AMD,  J.  There  is  some  doubt  of  this  upon  our 
practice. 

Rule  accordingly. 


Wakskah  againat  Sfbaouk,  impleaded  with  Dana. 

Tiw  p^^  Ai-TEB  the  plaintiff  had  declared,  and  before  the  defend- 
(iw^uan  of  ant  aosnered,  the  former  entered  a  common  rule  to  amend 
^"*diifBDciui  his  declaration ;  and  amended  by  inserting  a  different  re- 
"^"T'^^i  nue  from  that  in  the  original  declaration. 
«^ra  iba  piu^  A  motion  was  now  made  to  set  aside  the  rule  and  amend- 
«r  cwTH,  h*  ed  declaration,  OS  irregular;  1.  Oo  the  ground  that  the 
u  w  cLnp  iiw  amendment  was  [vemature ;  2.  That  the  plaintiff  could  not 
^""^  amend  by  altering  the  venue. 

.  D.  fiunoM,  fiar  the  awiioD,  cited  16  Jbim- 149;  19  <<. 
178. 
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J.  H.  Ostram,  contra.  wsfr-TO»i; 

Maj,  1827. 

Curia.     Can  the  plaintiff  amend  his  declaration,  before     Wakemao 
the  defendant  has  answered  it  ?  Spragaei 

The  8th  rule  of  April  term,  1796,  is,  that  he  may  do  so 
at  any  time  before  his  default  is  entered  for  not  replying,  or 
joining  in  demurrer,  or  before  the  lapse  of  todays  after  the 
general  issue  pleaded.  This  may  be  done  of  course  and 
without  costs,  only  once.  It  seems  to  us  that  the  rule  was 
intended  to  fix  a  limit  beyond  which  he  should  not  amend ; 
viz.  the  entry  of  his  default  in  one  case,  and  20  days  after 
general  issue  in  the  other ;  and  until  the  one  or  the  other 
takes  place,  to  allow  an  amendment.  The  language  of  the 
rale  isy  at  any  time  before.  Is  he  not  within  the  letter  of 
the  rule  in  amending  before  answer  ?  There  is  no  default; 
no  lapse  of  20  days.  Is  he  not  within  the  spirit  of  the  rule? 
If  he  may  amend  after  plea,  even  without  costs,  a  fortiori 
before  p]evL;  no  costs  of  pleading  being  then  made.  His 
declaration  may  be  too  bad  to  hazard  a  default  upon  it ;  and 
it  may  be  necessary,  therefore,  to  amend,  even  though  no 
plea  should  be  put  in.  If  he  amends  before  plea,  this  is 
to  the  advantage  of  the  defendant.  The  plaintiff  cannot 
amend  again,  without  motion ;  and  in  this  way,  perhaps, 
the  defendant  saves  the  cost  of  a  second  plea. 

The  rule  seems  to  b^  different  as  to  a  plea  :  which  can* 
not  be  amended  of  course,  unless  it  be  demurred  to.  (17 
John.  3.)  In  such  case,  the  right  to  amend  depends  on 
the  nature  of  the  plaintiflP  s  answer.  But  the  plaintiff  is 
allowed  to  amend  his  declaration,  let  the  defendant's  an- 
swer be  what  it  will,  if  the  amendment  be  within  the  time 
fimited.  The  time,  not  the  right  of  amending  the  declara- 
tion, seems  to  depend  on  the  nature  of  the  defence.  li 
the  amendment  be  previous  to  any  plea,  it  must  of  necessi- 
ty be  within  the  proper  time,  provided  our  construction  be 
right.  There  is  obscurity  in  the  rule  ;  but  we  think  its  true 
construction  admits  of  an  amendment  before  answer. 

There  is  no  doubt  that  the  amendment  may  change  the 

Vol.  VIL  22 
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"^E^'Tm**  ^''"'*-    '^'>*  ^^  "  S^neral  snd  uoreatricted  u  to  the  par- 
\^.,^„^     ticulan  b   which  tfaa  pluntiff  may  amend.     The  motion 
i*"^      must  be  denied. 
!*•  pMpb,  Motion  denied. 


R.  B.  LuiBEET  againat  The  PxorLx(a). 

On  error  from  the  court  of  oyer  snd  terminer  of  the  dtj 
of  New-York,  that  court    returned    «    record    in    theae 


iroperiT. 
mori£iiu 


daKnpiian 
Iha  offence, 


3  City  and  eovnty  of  Nevo-Tork,  m. 
f  Be  it  remembered,  that  on  the  1st  Monday  of  August, 
■  '  A.  D.  1836,  at  a  court  of  general  sessions  of  the  peace, 
pMMuonccrn-  bolden  at  the  City  Hall  of  the  ciiyof  JVeio- lorJfc,  in  and 
A  juiigmanL  for  thc  clty  and  county  of  New-York,  before  Richard  Jt^ 
^Jtni°ittmt  **»■.  recorder  of  the  said  city  of  New-York,  and  Campbdl 
dluntni  ^n^  ^-  ^^*'*  ^"'^  Joku  Agtww,  two  of  the  aldermen  of  the 
suited  ttiEra  said  city,  and  others,  their  associates,  justices  of  the  peo> 
■iou,  uijudted  pie  of  the  state  of  New-  York,  assigned  to  keep  the  peace  of 
oui  eicep^oD*  thc  ssid  clty  Rnd  county  of  New-York,  and  also  to  inquire, 
'^^^-.t  th.i  ^y  '''^  °^^^  ^^  ?<*'*•*  ""^  lawful  men  of  the  said  city  and 
""ed'i'"  "^'d  county  of  New- York,  of  all  and  all  giannerof  felonies,  rais- 
in ihe  Muioni,  demcanors,  thefts,  frauds,  ifec,  whatsoever,  and  of  all  and 
singular  other  crimes  and  offences,  of  which  the  said  court 
may  or  ought  lawfully  to  inquire  by  whomsoever,  and 
after  what  manner  soever,  in  the  said  city  and  county, 
done  and  perpetrated,  or  which  shall  happen  to  be  there 
done  or  attempted  ;  and  also  to  hear  and  determine  divert 
felonies,  and  oilier  crimes  and  oScnces  in  the  said  city  and 
county,  done  and  committed,  upon  the  oath  of  twelve  jurort, 
good  and  lawful  men  of  the  city  and  county  of  New- York, 
and  there  sworn  and  charged  to  inquire  for  the  people  of  tha 
state  of  JVetff-  York,  and  ibe  body  of  the  nid  city  and  couih 
ty  of  Neat-York,  it  was  preaent«l  at  follows,  that  is  to«yi; 
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City  and  county  of  New-  York,  fs. 

The  jurors  of  the  people  of  the  state  of  New-York,  in 
and  for  the  body  of  the  city  and  county  of  New-York,  up- 
on their  oath,  present,  that  John  I.  Lambert,  late  of  the 
first  ward  of  the  city  of  New-York,  m  the  county  of  New- 
York,  aforesaid,  broker,   Samuel  F.  Lambert,  &c.  and 
Henry  B.  Lambert,  &c.  Slc,  and  divers  other  persons,  to 
the  jurors  unknown,  on  the  1st  day  of  May,  A.  D.  18-26,  at 
the  first  ward  of  the  city  of  New-York,  in  the  county  of 
New-York,  aforesaid,  being  persons  of  ill  fame,  name  and 
dishonest  conversation,  and  wickedly  devising  and  intend- 
ing, unjustly,  unlawfully,  and  by  indirect  means,  to  cheat 
and  defraud  The  Sun  Fire  Insurance   Company,  and  di- 
Ters  other  persons  to  the  jurors  unknown,  of  their  goods, 
chattels  and  efiects,  on  the  said  1st  day  of  May,  A.  D.  1826, 
with  force  and  arms,  at  the  city,  county,  and  ward  afore- 
said, faudulently,   maliciously  and    unlawfully,  did    con- 
spire, combine,  confederate  and  agree,  between  and  among 
themselves,    wrongfully,     injuriously     and     unjustly,    by 
wrongful  and   indirect  means,  to  cheat  and  defraud   the 
said  **  The  Sun  Fire  Insurance   Company, ^^  and  divers 
other  persons  to  the  jurors  unknown,  of  their  goods  and 
chattels,  and  effects,  of  and  belonging  to  the  said,  ''  The 
Sun  Fire  Insurance  Company,'^  and  divers  other  persons 
to  the  jurors  unknown  ;  and  that  in  execution  of  the  said 
last  mentioned  premises,  and  in  pursuance  of  the  said  con- 
spiracy,  combination  and    agreement,  made  between  and 
among  them  as  aforesaid,  the  said  John  1.  Lambert,  Slc. 
and  divers  other  persons,  &c.  afterwards  to  wit,  on,  &c., 
with  force  and  arms,  at  the  city,  county  and  ward  afore- 
aid,  by  certain  undue,  indirect  and  unlawful  means,  in 
that  behalf,  fraudulently,  maliciously  and  unlawfully,  did 
cheat  and  defraud  the  said  "  The  Sun  Fire  Insurance 
Company,^*  and    divers  other  persons  to  the  jurors  un- 
known, of  their  goods,  chattels  and  effects  ;  that  is  to  say, 
SO  promissory  notes,  for  the  payment  of  1000  dollars  eachi 
and  of  the  value  of  1000  dollars  each ;    50  orders  for  the 
payment  of  1000  dollars  each,  and  of  the  value  of  1000 
doUars  each;   50  bonds  to  sseure  the  payment  of  5000 


VBW-TORK, 

May,  18S7. 

Lambert 
The  People. 
ladietiiMBti 
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HgW-T^B.  dollan  each,  and  of  the  value  of  5000  dollars  each ;    50 
^j^^^,~.^     mortgages,  to  secure  the  payment  of  5000  dollars  each, 
L«mh*n       and  of  the  value  of  5000  dolkrs  each,  of  large  value,  to 
Tt»pM|>ie.    wit,  of  the  value  of  200,000  dollars;    and  thereby,  then 
and  there,  by  the  means  last  aforesaid,  did  greatly  impov- 
erish and  injure  the  said  "  The  Sun  Fire  Insurance  Con^ 
party,"  and  divers  other  persons  to  the  jurors  unknown,  te 
the  great  damage  of  the  said  "  The  Sun   Fire   Insurance 
Company,"  and  divers  other  persons   to  the  jurors    un- 
known, against  the  form  of  (he  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  the  people  of  the 
stale  of  New-  York,  and  their  dignity, 
tnt  ft«ai  ■»-      Which  said   indictment,  afterwards,  for  certain   reasons, 
was  seat  by  the  said  court  of  general  sessions  to,  and  re- 
ceived by  a  court  of  oyer  and  terminer  and  gaol  delivery, 
held  at  the  City-Hall,  in  the  city  of  I^ew-York,  on  the 
21st  day  of  September,  A.  D.  18^,  to  be  tried  according 
to  taw,  and  the  directions  of  the  statute  in  that  case  pro- 
vided. I 
Appatrane*.        And  now  at  this  day,  that  is  to  say,  on  the  25tb  day  of 
September,  A.  D.  1836,  at  a  court  of  oyer   and   terminer 
and  gaol  delivery,  held  at  the   City-Hall,  in  the  city  of 
New-York,  before  Ogden  Edwards,  Esq.,  one  of  the  cir- 
cuit judges,  and  Anthony  hamb,  and  Jamison  Cox,  two 
of  the  aldermen  of  the  said   city  of  A'eio-  York,  and  others, 
their  fellow  justices  of  the  people,  came  the  said  Samud 
F.  Lambert,  &c.  in    their   proper  persons;    and   having 
heard  (he  indictment  read,  the  said  Samuel  F,  Lambert, 
&,c.  say,  each  for  himself  respectively,  that  they  are  not 
P)att        gui'ty  °^  the  premises  in  the  said  indictment  alleged  agaiait 
them,  as  in  and  by  the  said  indictment  is  above  set  forth ; 
and  thereupon  they  put  themselves  respectively  upon  the 
country  :  and  Hugh  Maxwell,  Esq.,  district  attorney,  who 
prosecutes  for  the  people  in  this  behalf,  doth  so  likewise. 
^w        Tc  •pijQfgfyfg^  \gi  f^  jm-y  thereupon  come  at  the  next  conrt  of 
oyer  and  terminer  and  gaol  delivery,  to  be  held  in  aod  for 
the  city  and  county  of  NeW'York,  at  the  CUy-HdU  of  the 
•aid  city,  by  whom,  &c.  who  neither,  4&c.  to  racognin, 
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&c.  because  as  well,  dbc.  the  same  day  is  given  to  the  par-  NSW-tork, 

ties  here,  &c.  v.^-v'>^ 

At  which  day,  afterwards,  to  wit,  on  the  20th  day  of     Lambwt 
NoTember,  in  the  year  aforesaid,  at  a  court  of  oyer  and    TiwPeopU. 
terminer  and  gaol  delivery,  held  in  and  for  the  city  and 
county  of  New-  York,  at  the  City-Hall  of  the  city  of  New- 
Yark^  before  the  said   Ogden  Edwards^  Esq.,  one  of  the 
circuit  judges,  and  Anthony  Lanib  and   Stewart  F.  Rat^ 
iolph,  two  of  the  aldermen  of  the  said  city,  and  others, 
their  fellow  justices,  as  aforesaid,  came  the  said  ^Samuel  Appemrmiic*. 
F.  Lamberty  &c. ;  and  the  said  Hugh  MaxweU  likewise, 
comes.     Therefore,  let  a  jury  thereupon  immediately  come,  ^  «,«!,«•  awwd 
before   the   justices  aforesaid,   and   others,    their   fellows  ofr^mn, 
aforesaid,  of  free  and  lawful  men,  of  the  said  city  and  coun- 
ty, each  of  whom  hath,  &c.  by  whom  the  truth  of  the  mat- 
ter may  be  better  known;  and  who  are  not  of  kin  to  the 
said  Samuel  F.  Lambert,  &c.  to  recognize  upon  their  oath, 
whether  the  said  Samuel  F.  Lambert,  &c.  be  guilty  of  the 
premises  aforesaid  or  not. 

And  now  at  this  day,  to  wit,  the  '2Lst  day  of  December,  ConturaaBCM 
in  the  year  aforesaid,   the  proceedings   aforesaid    having         *^ 
been  continued  from  day  to  day,  by  adjournment,  according 
to  due  course  of  law,  the  said  Samuel  F.  Lambert,  &c.  in  ;sr.  f.  l.  piMib 
his  own  proper  person,  comes  before  the  said  court,  and  Siillcirtwiiii^ 
withdraws  his  plea  of  not  guilty  ;  and  says  that  he  is  guil-  fomwrpiea. 
tjof  the  premises  in  the  said  indictment  alleged,  as  in  and 
by  the  said  indictment  is  set  forth;  and  the  proceedings 
iforesaid  are  continued,  until  the  22d  day  of  December,  in  Yvt^n  coirtiB- 
Ihc  year  aforesaid,  on  which  day  the  jurors  of  the  said  jury,  "»»«•• 
by  Oliver  M.  Lownds,  Esq.,  sheriff  of  the  city  and  coun- 
ty of  Aeto- Fori,  for  this  purpose  impanneled  and  return- 
ed, to  wit,   John  Devoe,  &c.  being  called,  come,  and  j^^^     ^^ 
•re  then   and    there   elected,  tried   and   sworn   to  speak  »nd  v  iwon 
the  truth  of  and  concerning  the  premises,  as  charged  against 
the  said  Henry  B.  Lambert^  &c.    And  forasmuch  as  it  ap-  i 
pears  to  the  court  here,  that  justice  cannot  be  done  if  this 
court  proceed  without  intermission  upon  the  said  trial,  the 
sune  is  continued  by  adjournment   until  the  23d  day  of 
December,  in  the  said  year.    And  now  at  this  day,  to  wit, 
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^mT^'uS?^  the  93d  day  of  December,  in  the  said  year,  the  jurors  of 
the  jury  aforesaid,  upon  their  oath,  say,  that  the  said  Hen- 


LftttiMrt       f»y  j5^  Lambert,  &c.  are  guilty  of  the   premises  within 
Hw  p!»opi«.     charged  upon  them,  in  the  within  written  indictment  men- 
y«rdiet  of  guti-  tioued. 

^'  And  now  at  this  day,  to  wit,  on  the  2d  day  of  January, 

A.  D.  1827,  the  proceedings  aforesaid  having  been  contin- 

Adjouramtat.     ucd  by  adjournment  from  day  to  day,  according  to  the  due 

AppMnnec.      course  of  law,  the  said  Henry  B.  Lambert,  &c.  appear  in 

their  proper  persons,  before  the  said  court.  And  upon  this, 
it  is  demanded  of  the  said  Henry  B.  Lambert,  &c.  whether 
they,  or  either,  have  or  hath,  or  knoweth  any  thing  to  say, 
wherefore  the  said  justices  ought  not,  upon  the  premises, 
the  plea  of  guilty  of  the  said  Samuel  F.  Lambert,  and  the 
verdict  aforesaid,  to  proceed  to  judgment  against  the  par- 
ties respectively  convicted  as  aforesaid  ;  who  nothing  fur- 
ther say.  Whereupon,  all  and  singular  the  premises  be- 
ing seen,  and  by  the  same  justices  here  fully  understood  ; 

it  is  considered  by   the  said   justices, 

^        that  the  said   Samitel  F.  Lambert  be 

§-c§     imprisoned   in   the   penitentiary  of  the 

"m-  i     ^'^y  *"^  county  of  JVeti;-  York,  for  the 

^  Z     term  of  one  year ;  and   that  the  said 

*  ^*    Henry  B.  Lambert  be  imprisoned  in 

o     the  penitentiary  of  the  city  and  coun- 

5q     ^     ty  of  New-York,  for  the  term  of  one 

L     m'    year;  and   that,  &c.  (the  same    as  to 

S;     ^    another.) 

?      ^  JMaxweU,  Dist.  Att'y. 


Upon  this  record,  general  errors  were  assigned ;  and 
diminution  alleged,  viz.  that  there  was  no  order  or  rule 
of  the  court  of  sessions,  directing  the  indictment  to  be  sent 
to  the  oyer  and  terminer ;  and  that  there  was  no  indict- 
ment on  file  in  the  oyer  and  terminer,  purporting  to  have 
t)!een  found  at  the  seisions.  Writs  of  certiorari  were  pray- 
ed ;  but  the  plaintiff  had  not  cauaed  them  to  be  returned. 
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Upon  a  general  joinder,  of  in  nuUo  tat  erratum^  by  the  ^HSU^'TSS^ 
district  attorney, 

D.  B.  Tallmadgef  for  the  plaintifT  in  error,  took  vari- 
ous exceptions  to  the  record,  both  in  form  and  substance. 

He  said  that,  1.  the  indictment  was  uncertain,  in  describ- 
ing the  object  of  the  conspiracy,  the  persons  by  whom  it  was 
to  be  accomplished,  and  the  persons  to  be  defrauded. 

It  should  be  so  certain  that  the  court  may  know  judicial- 
ly, they  are  trying  the  identical  offence  for  which  the  grand 
jury  indicted ;  that  they  may  know  the  grand  jury  have 
gone  on  sufficient  premises ;  and  the  defendant  be  apprized 
of,  and  prepared  to  meet  the  charge  ;  and  be  able  to  plead 
the  former  conviction,  or  an  acquittal,  or  pardon.  (1  Chit* 
a  L.  227,  8.     Stark.  Cr.  PI  214.    id.  203.) 

2.  The  overt  acts  charged,  though  more  specific,  will 
Dot  help  the  defects  which  go  before.  These  acts  are  no 
part  of  the  crime.  They  need  not  be  proved.  Any  va- 
riance between  the  indictment  and  evidence,  in  this  re- 
spect, wiii  be  disregarded  ;  and  can  have  no  efiect,  except 
in  aggravating  the  punishment.  (3  M.  Sf  &  72.  I  Salk. 
174.     2  Mass.  Rep.  329.) 

3.  Choses  in  action  are  not  the  subject  of  indictable  con- 
spiracy. They  were,  at  common  law,  of  no  value  to  any 
one  who  might  obtain  them  ;  not  even  to  assignees.  They 
were  merely  the  evidence  of  a  debt ;  and  stealing  them  was 
not  felony  till  made  so  by  statute.  (JPayne  v.  The  People^ 
6  Jdtn.  103,  104.) 

4.  The  record  is  defective.  There  is  no  such  court  as 
is  described  in  the  caption.  It  does  not  follow  the  act 
creating  the  oyer  and  terminer.  Frauds  and  th^s  are 
.not  named  in  the  act ;  and  the  caption  is  not  only  of  crimes 
or  misdemeanors  done  or  committed,  but  atten^ted  to  be 
done  or  committed.  The  names  of  the  grand  jurors  are 
sot  stated  in  the  caption.  (1  Chit.  C.  L.  202,  326.^  4 
Bl.  Com.  App.  II.  2  Bl.  Rep.  718,  19.  2  Hawk.  ch.*21, 
J.  17.)  It  states  the  presentment  in  the  past,  instead  of 
the  prtsent  tense;  it  was,  instead  of  it  is  presented.  (1 
CkU.  C.  L.  720.    id.  202.    S  SbiiMd.  393.     1  Itod.  81.) 
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^  h  Bol  apptmia^  il«t  tbe  defeoduts  voe  is  smL  tfw  ai- 
MMH  bad  BO  power  to  lead  iTK  inil^cUKiK  to  t&e  "t^t  ud 
tenmner.  f^  R.  L.  SVl.  «.  10  If  taer-  b«i  aeen  si 
tmnt,  it  most  hare  b«ra  «atefi.  I  CU(-  Cr.  L.  TiO.] 
Therr  WM  no  otder  of  w<sioQ9  lo  wad  it  np,  Ti-s  is  id- 
mnted  bf  ffM  cmeral  fTfig^er  in  errrtr.  linozh  u«fe  was 
BO  Rtorn  of  the  dimiDDtion.  ^.  n  to  tner?  tMnu;  no  ta- 
dictm^iil  oa  fil«.  Th«  oj«r  and  terminer  «ere  cot  pc*^ 
peAj  formed.  The  onTor  or  recorder  §hoQlii  ha.-n  bees 
ooe.  The  ofer  and  lermiDer  »  oot  described  ss  beU  m 
and  for  the  citv  and  coantv  of  .Vnr-l'orit.  I  t'M.  C. 
Z^  397,  9,  3  'jo*ii.  Co*. '265.  1  Cirt.  C.  L.  T55.  t 
.%md.  149,  iHfe(l).  3  flarifc.  cA.  io.  «.  IJii.  £ae. 
^frr.  Smdietmad,  (I).)  There  is  no  recital  that  the  sheriff 
had  omitted  to  retam  the  fim  renire ;  and  no  oeir  vnuie 
ooold  iisae  onlil  the  omission  to  return  the  first.  ( I  JrtAb. 
Pr.  134.)  The  quia  lam,  ^  is  omitted  in  the  East  award 
of  the  Tenire.  (\  Chit.  C  L.  IBi.)  .\o  appearance  of  the 
defendants  is  mentioned  at  the  retarn  of  the  Teaire,  nor 
from  that  time  till  after  trial  and  verdict.  Thougfa  in  mis- 
demeanora,  the  defendant  maj  be  tried  when  penonatlj 
absent,  jet  he  must  be  present  bj  attorney. 

5.  A  conspiracy  to  dcfrand  an  indiWdual  of  his  proper- 
ty, is  not  an  indictable  oSencc  at  common  law. 

11.  Maxwdl,  contra,  was  stopped  by  the  coart  upon  tha 
lot  point ;  whether  the  indictment  would  lie. 

He  said  he  should  not  undertake  to  examine  the  excej^ 
lions  in  the  order  stated ;  nor  with  much  particularity. 

As  to  want  of  appearance  intermediate  the  venire  and 
sentence,  one  regular  appearance  was  slatcil,  and  the  cause 
was  then  continued,  which  implied  a  regular  appearance. 
The  quia  tarn  is  not  necessary  in  terms,  if  it  be  implied, 
as  it  undoubtedly  is  here  from  other  parts  of  the  record. 
The  powers  of  the  court  need  not  be  specified  at  all ;  for 
they  exiAed  at  common  law ;  and,  in  truth,  no  award  of  & 
Teoiiv  if,  in  itrielneM,  oeceasary.  The  words  in  oful  Jar 
the  ehy  and  cdbnty  6f  NtM-Yurlt,  are  in  the  reoord; 
ud  tkfr  it  nid  df  tM  jltaeeof  triaK     That  is  suffiddit, 
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when  taken  in  connexion  with  the   previous  parts  of  the  new-you; 

record,  for  this  court  to  see  where  and  for  what  county,     vl^,^^^' 

the  oyer  and  terminer  was  held,  and  must  have  done  all  its      Lambert 

acts.     The  circuit  judge  and  aldermen  of  the  city  are  men-    The  PeopU. 

tioned  as  holding  the  court  at  the  City  HcM.    There  is 

evidence  on  the  face  of  the  record,  that  the  indictment 

was  found  at  the  sessions ;  and  no  order  for  its  transmission 

to  the  oyer  and  terminer  was  necessary.     Sending  it  up, 

was  a  mere  ministerial  act  of  the  public  prosecutor.    It  is 

not  necessary  to  warrant  this,  that  the  party  should  be  in 

gaol.     (I  R.  L.  341,  9.  21.)     The  objection,  that  the  pre- 

fentment  is  spoken  of  in  the  past  tense,  is  not  founded  on  the 

nature  of  the  case.     The  Enghsh  authorities  do  not  apply. 

As  the  trial  was  in  the  oyer  and  terminer,  the  record  there, 

when  speaking  of  a  former  presentment  at  the  sessions, 

should  speak  in  the  past  tense,  in  order  to  speak  true.     As 

to  naming  the  grand  jurors,  the  return  is  from  the  oyer 

and  terminer.     It  b  not  the  business  of  the  clerk  to  go 

from  that  court   to  the   sessions   in    order   to   learn   the 

names.    Bat  the  names  were  not  necessary  in  the  return  of 

the  indictment ;  and  probably  not  at  any  time.     (1  Saund. 

248,  note  (1).)   It  is  enough  to  say  so  many  men  generally. 

All  these  technical  objections  are,  however,  if  sustainable, 

liable  to    be  defeated  by  amendment.      (1   Saund.  250, 

fSOf€(l).) 

This  indictment  is  clearly  maintainable  upon  principle ; 
and  is  sufficient  in  form.  (2  RusaeU  on  Crimes,  1807, 
1819,  1820.) 

The  Ckmrty  (without  assigning  their  reasons  at  large,)  de* 
cided  that  the  indictment  lay ;  that  it  was  sufficient  in  form ; 
and  that  there  was  no  ground  for  reversing  the  judgment  of 
the  court  below,  on  account  of  any  formal  defect  in  the  re- 
cord. They  overruled  all  the  objections  of  the  plaintiff  in 
error;  and 

The  judgment  below  was  affirmed. 


Vol.  VII.  93 
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HSW-TOftK, 

Mmj,  107. 


Mmna  MaURAN   agatnst  hAXB.(a) 

T. 


One  boUing  a  ASSUMPSIT  by  ihc  plaintiff,  as  bearer,  against  the  defend- 
^abieTobTJr^^n**  88  drawer  of  a  check,  on  The  Bank  qf  America,  dat- 
cr,  M  ame  i.'ed  I^cw-York.  October  21,  1824,  for  ^1912,02,  pajraUe 

KHtti    may    ytt 

MM  on  it  in  hii  to  No«  25,  or  bearer. 

h"doM^  lie     The  cause  was  tried  at  the  I^ew-York  circuit,  March 

S!?iJ^2?b:  23lh,  1826,  before  Duer,  C.  Judge. 

tSr^  ^PjJSl     It  was  admitted  at  the  trial,  that  the  plaintiff  had  no  in- 

<«^     .  .    terest  in  the  check  ;  but  sued  for  the  benefit  of  Mrs.  Aam- 

urMc,«.  g.  th«  ten,  to  whom  the  check  belonged,  with  her  consent.    There 

f«r fmtc^^ao-  was  a  question  made,  whether  the  check  had  been  deamnd- 

STtM^  wi!h?  ed  of  the  defendant ;  and  the  plaintiff  offered  one  Lauh 

*"The"Srty  So  ♦^'^^  ^8  a  witness,  to  shew  that  n  demand  had  been  waived. 

J^^    ^'^^  Lawrence  had,  as  broker,  negotiated  a  loan  to  the  defend- 

be  oompellee  to  •••iii*  ii  i 

tcft^  ant,  on  which  the  check  was  given,  and  charged  certain 

witoeaa  can  be  commissions,  which  werc  included  in  the  check. 
nle?a  q^tkmi     "^'^^  defendant  objected  that  the  action  was  not  sustains^ 
wwS^"^«rf^'®  by  the  plaintiff  in  his  name  ;  but  the  objection  was  ov&h 
loMbject  him  to  ruled.    Luwrcncc.  before  he  was  sworn  in  chief,  denied 

n     ctTil     toit  7 

Qpere.  all  interest  on  his  voire  dire.    The  fact  of  his  commissions 

A  broker  wbo 

lendt     money,  being  iucluded,  came  out  in  the  course  of  his  examination 
Seek  *fcr**  hi  ***  chicf;  but  the  objection  on  account  of  his  interest 


P™»?|*^»*»^****-  not  renewed.     He  proved  a  clear  waiver  of  demand,  as  will 

log  hM  commis*  * 

MM    in    the  be  sccu  by  the  opinion  of  the  court. 

competrat^wit^     The  defendant  set  up  the  defence  of  usury  in  the  check, 

dpdi^'^*^ '^^^^^  Lawrence  and  the  defendant;  and  various  evi- 

^J!^^^  ^l  dence  was  given  upon  this  point.     Among  other  witnesMs, 

c***^  the  defendant  offered  Mrs.  Bemseny  the  person  for  wboao 

benefit  the  action  was  brought ;  but,  on  her  objcctson^  and 

claiming  the  privilege  not  to  testify  against  her  interest,  tbe 

judge  allowed  the  claim  ;  and  she  was  excused  from  giving 

evidence. 

Verdict  for  the  plaintiff. 

fa)  Hit  eanee  waa  decided  in  February  term  lact. 
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J.  J.  RooteneU.  for  the  defendant,  moved  for  a  new  trial.  IHCW-tork, 
He  said  the  defendant's  undertaking  was  not  absolute.     (3  ' 

John.  Cos.  259.     2  id.  75.     9  John.  121.     1 2  M.  433.    1 9 


.  391  •)  Lawrence  was  interested  ;  and  there  was  not, 
at  way  rate,  such  an  explicit  waiver  of  demand  and  pro- 
mise to  pay,  as  the  cases  require,  in  order  to  sustain  the 
action.  (5  John.  243,  375.  12  id.  423.  3  id.  68.  16 
id.  152.     8  id.  384.) 

The  plaintiff  was  not  the  proper  person  to  bring  the  ac- 
tioD.  He  was  a  mere  agent.  (10  John.  387, 25M.  1  Chit. 
PL  5.)  The  defendant's  right  of  set  off  may  be  defeated 
bf  anch  a  contrivance,  both  as  to  the  nominal  and  real 
fOaia tiC     (5  Cowen,  23 1 .     1  John.  319.) 

The  defeodant  is  abo  deprived  of  the  testimony  of  the 
nominal  plaintiff. 

The  real  plaintiff  should  have  been  compelled  to  testify. 
There  is  no  doubt  she  might  be  compelled  to  answer  by 
bill  of  discovery.  Why  alia  lex  RonuB^  alia  lex  Athenia  1 
ladeed,  the  question   upon   the  privilege  of   the  witness 

J  be  considered  at  rest,  since  the  decision  in  Lord  Met- 
'#  CMM^..   (1  HaWe  Law  Journal,  225,  230,  231.) 

The  counsel  also  cited  11  John.  245,  19  id.  268,  and  4 
Cawn,Z99. 

HaBet  and  fValker,  contra.     As  to  the  want  of  demand, 

it  is  a  sufficient  answer,  that  the  defendant  has  sustained 

no  injury  by  the  omission.     But  clearly  here  was  a  waiver. 

The  court  will  not  inquire  into  the  right  of  the  holder 

Uo  bring  the  action,  unless  it  appear  that  his  possession  is 

'wmaJafide.     (3  John.  Cos.  263.)    The  defendant  was  not 

jirecluded  from  any  equitable  defence.     No  right  of  set  off 

wns  pretended. 

The  party  in  interest,  or  any  other  witness,  cannot  be 

compelled  to  testify  against  their  own  rights.     (10  Ea^, 

393.  *  1  *ar.  40ff.    Ktrby's  Rep.  203.    2  Root's  Rep.  528. 

S  Bam.  436.    7  Mass.  Rep.  131.    3  Conn.  Rep.  N.  S. 

S28.     1  Martin's  Tjou.  Rep.  23(6).     1    Overton's  Tenn. 

JXip.  340.) 

{k)  B«t  io  PlanUr't  Bank  ▼.  Charge,  (6  Marim^  S70,)  it  wai  h«U  Ikat  a  wit. 
w  not  protocud  from  anaw«ring  m  qneation,  on  tko  ground  tha^  ho  ntj  th^rebf 
hMMolf  Kablo  m  m  eml  fine. 
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HEW-Tom,      Ld.  Melville's  case  does  not  decide  that  a  party  in  in- 
y^^.y"^^^    teresi  sliall  be  compelled  to  testify. 

Maurmn 

i^b.  Curia,  per  Woodworth,  J.     Whether  a  demand   of 

payment  was  made  out  or  not,  seems  not  to  be  material ; 
inasmuch  as  there  is  sufficient  evidence  of  a  waiver,  pro- 
Tided  Lawrence  was  a  competent  witness.  He  states, 
that  in  his  transaction  with  the  defendant,  be  acted  as  the 
agent  of  Mrs.  Bemeen;  that  the  defendant  repeatedly 
promised  to  pay  the  check  after  it  fell  due ;  that  on  the  ITth 
of  November  he  wrote  to  Lawrence  that  his  efTorts  to  col- 
lect enough  to  pay  the  note  had  been  unavailing ;  and  that 
it  should  be  provided  for  on  the  then  next  Monday  or 
TSuaday.  Here  then  is  an  admission  that  the  defendant 
had  not  funds  to  pay ;  and  an  implied  waiver  of  a  pre- 
vious demand,  if  necessary  to  entitle  the  plaintiff  to  sustain 
his  action. 

But  it  is  contended  that  the  plaintiff,  being  a  mere  agent, 
and  having  no  interest,  cannot  maintain  this  action.    It  ap* 
pears  that  the  plaintiff  came  fairly  by  the  possession  ;  and 
his  name  was  used  for  the  benefit  of  Mrs.  Remsen,  claini* 
ing  to  be  the  person  in  interest.    The  rule  is,  that  the 
bearer  of  a  note  or  bill  payable  to  bearer,  need  not  prove 
a  consideration,  unless  he   possesses  it  under  suspicicHis 
circumstances.     (1    ChU.  on  BtUs,  51.)     If  a  question  of 
mala  fide  poseessio  arises,  that  is  a  fact  to  be  raised  by 
the  defendant,  and  submitted  to  the  jury.      (Conroy  t. 
JVarren,  3  John.  Cas.  259.)     In  that  case,  Mr.  Justice 
Kent  referred    to  Livingaton  v.   Oiniony  decided  July 
term,  1799,  where  the  law  was  laid  down,  that  if  a  note 
be  endorsed  in  blank,  the  court  never  enquires  into  the 
right  of  the  plaintiff,  whether  he  sues  in  his  own  right,  or 
as  trustee ;  that  any  person  in  the  possession  of  a  note  any 
sue:  and  he  says  a  decision  to  the  like  effect,  (CocjpsTT. 
JTerr,)  was,  in  March,  1800,  affirmed  in  the  court  of  er-> 
rors.    In  Payne  v.  Eden,  3  Caines,  213,)  the  iK^e  was  en- 
dorsed to  the  plaintiff.    He  had  no  interest ;  but  was  mere- 
ly a  trustee  for  others.     No  objection  was  taken  to  his 
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want  of  interest.     The   question  was  as  to  the  considera-  new-york,! 
tion  of  the  note;  and  that  being  illegal,  the  plaintiff  failed,     v^^!^^.^ 
Tkamp^anj  justice,  who  delivered  the  opinion  of  the  court,       Mairru 
considered  the  cause  in   the  same  point  of  view,  as  if  the        jjinb. 
original  parties  were  before  the  court.     In  consequence  of 
proving  that  the  plaintiflf  has  no  interest,  the  remedy  is 
not  defeated  :  but  the  defendant  is  permitted  to  avail  hira- 
aelf  of  a  defence  against  the  original  party.     It  is  no  an- 
swer  to  say   that   the  defendant  cannot   plead  a  set  off 
against  the  eesttU  que  trust.     It  may,  in  some  cases,  be  a 
hardship,  as  such  a  defence  applies  to  the  parties  on  the 
record  only.    The  act  authorizing  a  set  off  may  not  be  suf- 
ficient to  meet  this  case  :  but  the  remedy  is  with  the  legis- 
ktare ;  not  the  courts  of  justice. 

It  is  well  settled,  that  the  plaintiff  on  the  record  cannot 
be  compelled  to  give  testimony.  Mrs.  Remsen  was  the 
real  plaintiflf,  and  had  a  direct  interest  in  the  event  of  the 
floit.  I  think  she  was  not  bound  to  give  evidence,  unless 
bf  her  assent.  This  question  has  not,  I  believe,  been 
directly  settled  in  our  courts ;  but  it  falls  within  some  of 
the  rules  of  evidence  which  have  been  recognized  and  act- 
ed upon. 

Id  Bain  v.  Hargrove^  (K.  B.  35,  Geo,  3,  M.  S.  cited  in 
Ptdke'9  Ev.  184,)   Ld.  Kenyan  held  that  he  would  not 
oblige  a  witness  to  answer  any  question  that  might  tend  to 
charge  him  with  a  debt ;  that  a  man  might  come  voluntari- 
ly, and  charge  himself  with  a  debt ;  but  could  not  be  com- 
pelled to  charge  himself  civilly,  any  more  than  to  make 
faimaelf  liable  to  a  criminal  prosecution.     And  in  Raynes 
▼.  Tawgoodj  (37  Geo.  3,  M.  S.  id.)  he  would  not  compel 
SI  witness  to  give  evidence  which  would  subject  him  to  a 
pecuniary  penalty.     In  lord  Melville* e  case,  (1  HalVe  Law 
Jomrmif  223,  Peake'e  Ev.   188,)  questions  were  propos- 
ed to  the  judges,  whether  a  witness  can  be  required  to  an- 
swer a  question,  the  answering  of  which   may   establish 
that  he  owes  a  debt  recoverable   in  a  civil   suit.      The 
Jadgoi  were  divided  in  opinion  ;   eight  being  in  the  affirm- 
ative, and  four  in  the  negative.    This  gave  rise  to  the  act 
of  46  Cteo*  8,  which  declared  that  a  witness  cannot,  by 
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^EW'TORK,  law,  in  such  cases,  refuse  to  answer.  The  court  of  king^t 
^^[^^^  bencli  decided,  in  The  King  v.  The  Inhabitants  of  Wo- 
Matirmn  bum,  (10  Eost,  395.)  that  a  rated  inhabitant  of  a  parish 
i^b.  is  to  be  considered  a  party  to  an  appeal  between  his  parish 
and  another,  touching  the  settlement  of  a  pauper,  although 
the  nominal  parties  be  the  church  wardens  and  overseers 
of  the  poor  of  the  respective  parishes  ;  and  being,  as  such 
party,  directly  interested  in  the  event  of  that  proceeding, 
he  cannot  be  compelled  to  give  evidence  by  the  adverse 
parish,  even  since  the  statute  of  46  Geo.  3 ;  not  being 
within  the  words  or  meaning  of  that  law.  This  act  is  de- 
claratory ;  and  evidently  intended  to  declare  the  law  aa 
laid  down  by  a  majority  of  the  judges.  It  was  not  intend- 
ed to  apply,  nor  are  the  opinions  of  a  majority  of  the 
judges  to  be  understood  as  applying  to  the  party  on  the 
record,  or  the  party  directly  in  interest.  Lord  EUenbo- 
rough  observed,  that  '^  the  act  takes  away  the  right  of  ob- 
jecting by  reason  only,  or  on  the  sole  ground,  that  the  an- 
swering the  question  may  establish,  or  tend  to  establish, 
that  the  witness  owes  a  debt,  or  is  otherwise  subject  to  a 
civil  suit.  But  that  is  not  the  ground  of  the  present  ob- 
jection ;  nor  does  it  appear  to  have  been  the  intention  of 
the  legislature  to  alter  the  situation  of  parties  to  a  suit  or 
proceeding."  1'he  rated  inhabitant  was  considered  as 
much  a  party,  as  if  his  name  had  been  used  on  the  record ; 
so  that  without  definitely  pronouncing  an  opinion  on  the 
question,  whether  a  witness  is  compellable  to  make  an 
answer  whereby  he  may  subject  himself  to  a  debt,  it  may 
be  safely  affirmed  in  this  case,  that  the  real  plaintiff  is  pri- 
vileged ;  and  has  ever  been  so  considered  in  judgment  of 
law.  Mrs.  Remsen  was  the  real  plaintiff;  and  is  entitled 
to  the  benefit  of  this  rule. 

In  TitU  V.  Greveit,  (2  Ld.  Baym.  1008,)  it  is  laid 
down  by  Holt,  Ch.  J.  that  a  witness,  though  he  may, 
shall  not  be  compelled  to  give  evidence  which  will  sub- 
ject him  to  a  civil  action.  So  also  in  Appleton  v.  Boyd^ 
(7  Mass.  Rep.  131,)  it  was  held  that  a  party  in  interest 
was  not  bound  to  testify  against  his  consent.  We  ought 
not  to  relax  the  rule,  because  the  party  may  obtain  the  ev- 
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idence  by  bill  of  discovery.     We  are  in  a  court  of  law,  and   ^f^'YS^^ 
must  be  governed   by  the  rules  of  evidence  which    have     v.^p^s<^^ 
been  adopted  there.     Certainty  is  of  the  greatest  impor-         Roof 
tance  in  questions  of  evidence ;  and  ought  not  to   be  de-       Sutfibrd. 
parted  from  for  the  sake  of  laying  down  what  may  be  con- 
sidered an  improved  rule. 

With  respect  to  the  interest  of  Lawrence,  it  appears 
that  the  commissions  charged  were  included  in  the  check. 
That  belongs  to  Mrs.  Remsen.  if  Lawrence  is  to  be  cre- 
dited, her  funds  were  advanced  for  the  check.  I  do  not 
perceive  that  Lawrence  can  establish  a  claim  against  the 
defendant  for  commissions.  The  holder  of  the  check  will 
recover  that  portion  as  well  as  the  residue.  From  the 
coarse  of  the  transaction,  I  consider  Lawrence  as  having 
passed  to  Mrs.  Remsen  the  whole  check  ;  and  he  must  look 
to  her  for  the  amount  of  his  commissions.  Whether  Mrs. 
Remsen  succeeds  or  not,  will  not.  I  apprehend,  affect  his 
claim. 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 


Xloor  against  J.  Stafford,  who  appeared  by  S.  Stafford, 

his  guardian(a). 

Oh  error  from  the  mayor's  court  in  the  city  of  Albany.        Asaieandde- 

The  action  in  the  court  below  was  trover,  by  Stafford  bJ*'^M^  SSmi, 

^igainst  Roof,  for  a  horse.     The  horse  had  been  sold  and  JJ'jJJ^  ^^  ^ 

delivered  by  Stafford,  then  a  minor  of  19  years  of  age,  to  ▼oWaWe  uii  h« 

•MLoqf,  who  executed  to  Stafford  his  (i2.'«)  note  for  the     So  of  hu  ^ 

payable  in  specific  articles  to  the  amount  of  $50.  VJ^t^    ^^ 


*ISbis  action  was  brought  while  J.  Stafford  was  yet  a  minor.  uiicr^'the^llM 

of  difcretioa,  h« 
cannot  dismgreo 
D  W  arrire  to  that  ago. . 

^  Hm  executory  coutracti  of  an  infant  by  deed  are  generally  voidable,  not  void.    So^  in  §om»  tensM^ 
nt  MMpW  eooiracta. 
flSa  exocatory  contract!  are  voidable  at  any  time,  without  his  restoring,  or  being  liable  to  rMt4Nr«  tba 


Bat  it  m  oiiierwiae  at  to  coniracti  executed.    On  his  coining  of  agf,  and  on  avoiding  thoM^  Im  nuiK 


{a)  Thif  caie  wai  decidtd  at  May  term,  lSt€. 
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inr-TOBK,  These  facia  appearing  on  the  trial  in  the  court  below,  tbe 

y^^^.^^     counsel  for  i?o^  objected,  that  J.  Stafford  could  not  avoid 

R«^        tbe  sale  of  the   horae,  till  he  came  ol*  age.      The  court 

Suflbrd.      overruled  ihc    objection,  charging  the   jur;   accordingly, 

who   found  for  the   plaintifT  below   $55   damages.     Tbe 

ripinion  of  the  court   below  being  eicepted  to  by  Ratf,  iie 

brought  error. 

Several  other  points  were  preeealcd  by  the  bill ;  but  it 
is  not  material  to  notice  them ;  as  the  only  question  deod- 
ed  by  the  court  was,  whether  the  infant  coukl  rescind  tbe 
sale,  before  coming  of  age. 

S.  A.  Foot  and  J.  D.  Baaanond,  for  the  plaintiff  in  w- 
ror,  cited  Bac.  Abr.  Infancy  and  Age,  (/)  pi.  3, 8 ;  Cb. 
lAt.  a  b ;  Cowen'a  Treat.  4-26 ;  8  Taunt.  508 ;  10  Jokn. 
132 ;  1  Bl.  Rep.  519 ;  1  Bd.  Abr.  341 ;  1  Jn»t.  79 ;  Smn'm 
cam,  1  Rep.  138 ;  Bac.  Abr.  h^ancy  and  Age,  {A). 

Jacob  Lansing,  contra,  cited  3  Burr.  1794;  10  JoAn> 
ilep.  453 ;  1  Mod.  137  ;  3  Keb.  369 ;  Bae.  Abr.  Infancy 
and  Age,  (1);  5  Bro.  P.  C.  570;  3  T.  R.  161;  Com. 
Dig.  Want,  (B). 

Curio,  per  Woodwobth,  S.  I  understand  it  to  be  now 
well  settled,  that  the  contracts  of  an  infant,  not  only  such 
as  lake  effect  by  his  actual  delivery  of  the  subject  matter ; 
(as  a  feoffment  with  livery,  or  a  sale  and  manual  delivery 
of  goods ;)  hut  all  his  deeds,  whether  at  the  common  law, 
or  under  the  statute  of  uses ;  whether  relating  to  real  or 
personal  property,  are  voidable  merely,  not  void.  This 
proposition,  so  far  as  it  relates  to  real  estate,  is  fully  es- 
tablished by  Zouch  V.  Parsons,  (1  Bl.  Rep.  575,  report- 
ed more  at  large  3  Burr.  1794  to  1809.)  and  the  authori- 
ties collected  and  reviewed  in  that  case  by  lord  i 
His  reasoning  has  generally  been  considered  as  | 
deeds  respecting  personal  property  on  the  same  footing. 
The  only  exception  yet  allowed,  is  of  a  deed  whicb  dde- 
gates  a  naked  power.  It  is  then  vud.  Whams,  if  h 
buTf  any  interest,  it  is  merely  voidable.  (1  Joirn.  Ch> 
187.    a  Bwr.  1804,  5.     1   Wood.  Uet.  400.    8  J 


OF  THE  STATE  OF  NEW-YORK.  181 

Po(i.80.    13  M(M«.  Ap.  375.   15  td.  290.  AWoI.  OMfr,  Kftn'-TOMr*. 
11.     lN.H.Btp.l4.     e  John.  B^.  251.     11  id.  63^.        '' 


14  id.  184.)  Boor 

Tbe  authorities  are  still  more  uniforni  as  to  the  sale  and  sutfMt. 
roaouai  delivery  of  personal  property  by  an  infant.  They 
are,  without  exception,  that  the  contract  is  not  void,  but 
voidable.  (Bac.  Abr.  Infancy  and  Age,  (A),  pi.  3.  1 
BcLAhr.iao.  Enfants,(D).pl.4.  Latch.  \0.  I  Mod. 
137.  10  JoAii.  132.  13  Masa.  Rep.  204.  15  id.  259. 
1  Ncit  ^  IWCord's  S.  C.  Rep.  1.) 

Even  the  simple  executory  contract  of  an  infant,  though 
not  to  pay  for  necessaries,  can  hardly  be  considered  void 
in  the  full  sense  of  the  term.  It  has  been  held  a  good 
coosideratioo  for  the  promise  of  another.  (2  Str.  931. 
FUzg.  175,275.  1  iSid.  41.  1  Keb.  I.  Newl  Contr. 
12.  6B.  ^  A.  174,  per  Best,  J.)  No  doubt  was  ever 
entertained,  that  he  might  affirm  it  by  a  new  promise  on 
coming  of  age.  {lT.R.648.  IM.^S.TU.  U  Mass. 
JUp.  147.  9  id.  62, 100, 101.  10  id.  137.  1  Pick.  202, 
S21.  14  Mass.  Rep.  457.  2  N.  H.  Rep.  51.  Reeve's 
Dom.  ReL  240.)  And  in  all  cases,  the  right  to  plead  or 
give  infiBuicy  in  evidence,  has  been  considered  personal  to 
the  infant  himself.    (2  John.  Rep.  279.    5  id.  161.) 

Tbe  marriage  of  an  infant  before  the  age  of  consent, 
which  is  fourteen  in  males  and  twelve  in  females,  is  also 
▼Qidable,  not  void.  (Bac.  Abr.  Infancy  and  Age,  {A)^ 
omd  the  cases  there  cited.    Reeve's  Dom.  ReL  236,  7.) 

Tbe  true  sense  of  the  law,  as  to  the  general  capacity  of 
infiuits,  seems  to  be  expressed  by  Pothier:  ^^InfantB," 
mys  be,  **  are  rather  incapable  of  obliging  themselves  by 
their  contracts,  than  incapable  of  contracting."  (Vid.  1 
EDmu"  Pdh.  31.    2  id.  30.) 

Aooordin^y,  there  is  no  doubt  that  all  tbe  contracts 
whidi  an  infant  can  make,  with  very  few  exceptions,  are, 
mt  least,  voidable,  without  regard  to  the  question  whor 
ther  they  be  beneficial  to  him  or  not ;  and  the  only  inquiry 
which  presents  any  difficulty  is,  when  they  are  to  be  avoid** 
ed.    On  this  head,  there  is  no  doubt  as  to  his  executory 

Vol.  Vil.  24 
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'SS^Twrf '  oontracUr.  Whatever  consideration  be  may  have  recm- 
ed  for  his  bond,  his  covenant  or  his  promises,  (if  we  ex- 
cept bis  implied  promise  for  necessaries,)  they  cannot  be 
enforced,  whether  be  be  an  infant  when  the  suit  is  brought 
for  that  purpose,  or  not.  It  has  been  doubted,  however, 
whether  he  be  not  liable,  in  another  form  of  action,  to  re- 
fond  the  consideration  of  his  executory  contract,  after  he 
has  avoided  it.  The  learned  author  of  the  Dameatic  He* 
laiiona,  (^43  to  249,)  maintains  the  affirmative  of  this 
proposition  with  great  ability;  and  in  Badger  v.  Phin^ 
fiey,  (15  Mass.  Rep.  359,)  the  supreme  judicial  court  of 
Massachusetts  advance  the  same  doctrine.  Judge  Reeve 
admits  that  the  current  of  ancient  English  authority  is  the 
other  way ;  and  their  later  cases  are  certainly  so.  (Jen^ 
nings  V.  Rundall,  8  T.  R.  335, 337.  Green  v.  Greenbank, 
3  Marsh.  Rep.  485.)  Nor  is  it  conceivable,  perhaps,  why 
the  defence  of  infancy  should  be  called  a  protection,  if  it 
merely  operate  to  change  the  form  of  attack  from  an  actioD 
on  contract,  to  one  for  a  tortious  conversion  of  the  conside- 
ration. This  inquiry,  however,  is  of  no  other  importance 
here,  than  as  showing  the  inclination  of  very  able  Americaii 
jurists  to  construe  the  rights  of  infants  with  rather  nooro 
strictness,  than  the  rules  of  the  common  law  have  generally 
been  supposed  to  require. 

It  certainly  seems  to  be  highly  reasonable,  where  the 
contract  is  executed  on  both  sides,  where  the  infant  hsM 
parted  with  the  thing  sold,  and  received  an  equivalent,  or 
a  supposed  equivalent,  that  he  should  restore  it,  on  avoid- 
ing his  contract,  or  should  incur  an  obligation  to  do 
He  is  then  no  longer  defending  himself;  but  seek*. to 
cover  what  he  has  been  paid  for.  The  enforcement  of 
such  an  obligation  does  not  seem  to  be  inconsistent  with 
the  privilege  of  infancy,  especially  if  the  power  to  incur  it 
is  postponed  till  he  comes  of  age.  Badger  v.  Fkinney.  is 
a  strong  authority  in  favor  of  this  obligation  ;  and  io  A>- 
berts  V.  fViggin,  (1  N.  H.  Rep.  73,  75,)  where  an  infant 
had  taken  a  conveyance  of  land,  and  executed  a  mortgi^ 
to  secure  the  purchase  money,  the  court  express. an  opto- 
ion  that  an  avoidance  of  the  mortgage  would  re-vest  4he 
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title  io  the  grantor.     The  same  priaciple  seems  to  be  ood<«  new. 
ceded  in  Shaw  v.  Boyd,  (5  Serg.  if  Rawle'$  Rep.  809,     ^^'  ^^' 
did.)     On  the  whole,  the  better  opinion  is,  that  disaffirm- 
ing the  sale  of  an  infant  vendor  entitles  the  vendee  to  sue 
for  the  consideration,  and  thus  bind  the  right  forever. 

The  question  recurs,  at  what  age  is  the  infant  able  to 
work  these  consequences  ?  May  he  disaffirm  when  h# 
pleases  ?  And  how  far  is  he  bound  by  that  act  ?  Suppose 
him,  while  yet  under  age,  to  restore  the  consideratioOf 
and  take  back  the  subject  of  sale  ;  may  he  not  afterwards 
disaffirm  the  disaffirmance,  on  the  principle  which  forbids 
the  original  contract  ?  Is  the  whole  matter  thus  left  open 
and  ambulatory  till  he  arrives  to  the  age  of  twenty  one 
years  ?  Or  does  the  law  forbid  his  doing  a  nugatory  act, 
and  suspend  his  powers  till  he  can  conclude  himself.  Lord 
Mansfidd  held,  in  Zouch  v.  Parsons,  that  he  cannot  avoid 
his  conveyance  of  lands  till  the  age  of  t  wenty  one.  This 
is  said  to  follow,  because,  if  it  were  otherwise,  he  might 
abo  bring  a  writ  analogous  to  a  dum  fuit  infra  iBtatem:; 
and  so  conclude  his  right  upon  the  record.  (3  Burr. 
180S.)  Other  books  give  the  same  reason  ;  and  say  the 
matter  should  remain  open  till  he  come  of  age,  and  is  le- 
gally capable  of  thinking  over  what  he  has  done.  (4 
Cruises  Dig.  17,  Deed,  ^  12.  Bac.  Abr.  Infancy  and 
Age,  (I)  pL  3.)  These  and  other  books  advance  the 
doctriae  in  qualified  terms ;  stating  that  the  infant  may 
avoid  token  he  comes  of  age.  {Co.  Lit.  309,  6.  8  Taiwnt. 
40,  41,  4fi.  Ckm.  Big.  Enfants  (c.  4.)  The  latter  cases 
cf  avoidance  as  to  real  estate,  are  all  where  the  infant  was 
of  age;  and  those  modern  books,  which  say  generally, 
tbit  the  infant  may  avoid  either  before  or  after  age,  rely 
oo  the  ancient  rule  in  2  Inst.  673,  without  adverting  Io 
the  cotitrary  doctrine  as  laid  down  by  lord  Mansfield. 

1  consider  the  doctrine  settled,  in  respect  to  assurances 

of  real  estate,  that  the  infant  cannot  finally  avoid  them  till 

ha  eofnes  of  age.    And  it  is  equally  well  settled,  that  the 

•  'marriage  of  one,  who  is  a  minor  in  respect  to  that  contract, 

caamt  ba  avoided  till  he  reaches  an  age  when  he  can  bind 
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]SbftL  (Bmc  Mr.  Imfrntof  md  jtge,  (A)  and  tha 
amtioriiieM  then  eUed.) 

Th«,  in  tbe  mart  anportint  coatracts  which  ao  inlaot 
can  make;  he  ■  boniid  lill  ibe  tgt  of  legil  capacity.  Tbe 
rcaioD  b,  that  beiog  eiecated,  they  are  Toidible  odIj: 
beii^  to  iorut,  be  baa  no  legal  power  lo  coonder  them 
over  ^aiD ;  then  is  danger  of  bii  being  inevocably  coa- 
doded  by  tbe  legal  conKqnencei  which  may  follow  the 
■Toidaace;  and  benee  this  act  may  be  tbe  wont  thing  be 
can  do  Hm'  himaelf.  If,  tbroof^  Ibe  acttia]  imbecility  of 
infancy,  be  baa  been  defianded,  another  gnmnd  is  preeeDt* 
ed,  which  Titiatea  all  contracts.  Tbe  reasons  against  •■ 
immediate  avoidance,  of  coarse,  relate  to  tbe  nngfe,  teeb* 
nica)  obiectioD  of  in&ncy. 

Where  then  is  the  principle,  npoa  which  tbe  aaonaly 
contended  for  by  tbe  oonnsel  for  tbe  defendant  in  eiior, 
is  lobe  estabbsbed  ?  As  to  tbe  cases,  it  is  not  difficolt  to 
■bow  that  they  give  an  in&nt  yet  greater  power  in  tbe 
tmnafin-  of  bis  personal  prt^rty,  than  of  his  real  estate. 
By  a  late  dedsioD  in  the  En^ish  C.  P.  if  be  pay  bis  mo- 
ney, iboogb  for  a  consideiatioD  only  in  part  eiecnted,  be 
never  can  recover  it  back,  even  on  avoiding  the  eontnct 
at  fnO  age.  {Robot*  v.  Blogg,  8  TomU.  508.)  This 
ease  is  foonded  partly  on  a  dictum  of  lord  Matujiddf  in 
BueHnghamahin  v.  Drvry,  (2  Eden,  7S,  ffifoioCs  nottt, 
177,)  that  "  if  an  infant  pay  money  with  his  own  baod, 
even  witboat  a  valuable  consideration  for  it,  be  cannot  get 
it  back  again."  To  adopt  tlus  case,  and  go  tbe  AiU  loigtli 
which  its  principle  seems  to  warrant,  would  be  lo  cooclude 
infants  forever  by  a  sale  and  actual  delivery  of  their  pei^ 
sonal  property.  It  is  not  now  necessary  to  pass  upon  that 
prindple  in  its  extent.  Suffice  it  to  say,  we  are  dear  that 
tbe  infant's  power  of  avoidance  in  the  case  before  na,  is  do 
peater  than  in  the  two  cases  wherein  we  have  seeo  his 
fights  are  suspended  till  the  age  of  legal  capaeitj.  In> 
deed,  we  think  his  power,  in  one  respect,  less  as  to  s  via 
of  personal  tban  of  real  estate.  As  to  the  latter,  it  ia  ind, 
ID  ZouA  V.  Pantma,  though  be  cannot  6naUy  avoid  wide 
uiider  age,  yet  be  may  enter  and  thus  save  tbt  profiti. 
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We  do  not  know  of  any  similar  remedy  for  tho  profits  of  HW^fOMC, 
bis  peraoDKl  property. 

The  judgment  of  the  court  below  must  be  reversed,  od 
the  ground  that  the  defendant  in  error  could  not  avoid  hit 
contract  of  xalc,  till  be  had  srrired  at  the  age  of  twentj 
one  years. 

Judgment  reversed. 


Mitchell  against  Bush. 

Assumpsit,  on  an  nward  of  arbitrators,  tried  at  the  SvlU-  a.p"*'  "^ 
von  circuit.  May,  IS-26,  before  Betts,  late  C.  Judge.  awud  thu  m. 

The  plaintiff  having  made  a  private  road  partly  over  his  ■  ,um^non»r 
OWD  land,  but  mostly  over  the  land  of  otiiers,  the  defend-  i'iM*ftJ"il»'"ii. 
■ntwanted  to  use  it  in  the  same  manner  as  the  plainiifT  had  "JJJ,™"';^ 
a  right  to  do.  The  plaintiff  not  being  willing  thet  he  ■'>^*  ^J  t>>a 
should  do  so  without  compensation,  the  parties  agreed,  by  oon'i^'ud 
petrol,  to  submit  the  amount  of  compensation  to  arbitrators,  fj^'oToiiiara 
who  awarded  f  1 93  to  the  plaioliff.  The  defendant,  when  ^Jj^i^*^' 
the  submission  was  made,  expressly  promised  to  pay  what  '*'"' 'JJlJV^ 
^ouM  be  awarded  ;  and  knew  that  the  road  was  mostly  riihi  or  »■;  aot 
over  land  to  which  the  plaintiff  claimed  no  title  ;  and  that  tan^ifioa  "^ 
be  bad  no  permission  from  the  owners  of  the  land  to  make  '''^^j^h^'n^. 
it.  These  fects  being  proved,  the  jury  found  for  the  de-  ™,7n™*»i«B 
fendant.  tr"m«n  a^ 

A  motion  wos  now  made,  on  the  part  of  the  plaintiff,  for  «i  in  rand  iriib^ 
■  new  trial.  fr»od,.'*""  **" 

It  ia  M  d»i 

R.  S.  Stnet,  for  the  motion.  ti™oii«niwird, 


P.  F.  tiwM,  contra. 


China,  per  SirraF.BLAND,  J.  The  defendant  contends  ^i„^_n, 
tktt  tba  agreement  between  the  parties  was  in  relation  to  Mi^«pi^ 
in  interest  in  land,  being  a  right  of  way ;  and  that  the  «■  iIh  pooad 
onad,  as  well  as  the  agreement  itself,  was  therefore  void  ■^■■'■h>>^ 
faf  the  statute  of  frauds.  It  is  evident,  from  the  teatiiiionjr  of 
(be  vfaitraton,  that  the  parties  knew  and  admitted,  ati.  the 
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i  tune  of  the  ■greemeat  to  submit  tbe  rnatter  in  diKfeoot;, 
that  the  nwd  was  made  orer  land,  with  the  exception  of  a 
qoarter  of  a  mile,  to  which  the  plaintiff  dainied  no  title ; 
and  that  be  had  do  penniasion  from  the  owners  of  the  land 
to  make  it.  A>  it  respects  that  part  of  (he  road,  therefore, 
there  was  do  interest  in  land  in  dispute.  The  plaintiff 
had  made  the  road  at  a  consideraUe  expense,  orer  the  land 
of  other  persons,  and  without  their  permission.  He  of 
course  was  liable  to  be  deprired  of  tbe  Dse  of  it  himself, 
whenerer  tbe  owners  of  the  land  through  which  it  ran 
thought  proper.  But  it  was  uDdoubtedIr  an  adrantage,  in- 
stead of  an  injury  to  the  land  through  which  it  was  made ; 
aod  therefore  it  was  highly  improbable  that  the  propiieton 
of  tbe  land  would  complain  of,  or  obstruct  it.  Tbe  defend- 
ant Lnew  all  these  circumstances ;  and  with  such  know- 
ledge, agreed  to  pay  tbe  plaintiff  such  sum  as  the  indiTidu- 
als  fixed  upon  between  them,  should  decide  was  right  for 
the  pririlege  of  using  the  road.  Tbe  eridence  shows  that 
tbe  road  was  as  coDTenient  and  necesaary  to  the  defend- 
aut  as  to  the  plaintiff.  This  agreement,  from  the  very  na- 
tnre  of  the  case,  was  nothing  more,  in  the  conlemplatiou  of 
the  parties,  than  that  the  defendant  should  have  the  same 
right  as  the  plaintiff  bad  to  use  the  road,  npon  paying  what 
the  arbitrators  should  adjudge  for  it.  It  was  in  tbe  nature 
of  compensation  for  the  work  and  labor  laid  out  by  tbe 
plaintiff  npoo  the  road,  the  benefit  of  nhich  tbe  defendant 
wished  to  have. 

It  is  DO  objection  to  the  submission  or  the  award,  that 
tbe  plaintiff  had  no  legal  right  to  the  road  himself,  and  of 
course  none  to  prevent  others  from  using  it.  (•S%epAerd 
T.  fFatroiu,  3  Cainea,  166.  Kyd  on  Atoardt,  10.  1  Ld. 
Bayttt.  248.)  In  ^lepherd  r.  IVatrout,  the  plaintiff  had 
brought  an  action  of  slander.  At  the  time  of  the  arrest  of 
tbe  defendant,  the  parties  agreed  to  submit  the  matter  in 
dispute  to  arbitrators ;  and  the  defendant  was  diaebarged. 
This  arbitrnton  awarded  $100  to  the  pUntiff;  and  in  an 
•ction  to  recover  the  som  awarded,  tbe  defendant  offcnd 
to  show  that  tbe  words  fiH*  which  tbe  original  actioa  wn 
mmnieiiGed,  and  for  apeaking  wUdi  tbe  awaid  wm  nMde, 
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were  not  actionable.     The  evidence  was  held  to  be  ii 
proper. 

Where  a  matter  is  referred  to  arbitrators  by  the  mere 
act  of  the  parties,  without  being  made  a  rule  of  court,  it  is 
no  ground  of  objection  to  their  award,  in  an  action  to  en- 
force it,  ihat  it  is  against  law.  (^Jackson  v.  Ambler,  14 
John.  105.  Cranatoton  v.  Tke  Executors  trf  Kmney,  9 
John.  212.     Kyd  on  Awards,  195,  237,  238.) 

It  being  manifest,  therefore,  that,  as  to  the  greatest  pert 
of  the  road,  the  parties  did  not  contemplate  a  legal  right  of 
way,  it  may  fairly  be  intended  that  they  did  not  as  to  the 
residue,  which  ran  through  the  plaintiff's  land ;  but  that 
the  defendant  was  to  contribute  such  portion  of  the  ex- 
pense of  making  the  road,  as  the  arbitrators  under  the  cir- 
cumstances of  the  case  should  think  just ;  and  be  permit- 
ted to  use  the  road  in  the  same  manner  as  the  plaintiff  did. 
New  trial  granted. 


Jackson,  ex  dem.  Bouert  end  others  against  Schaubek. 

Ejectthent  fur   land   in  Saratoga  counly  i  tried  at  the      ijjr„'     ' 
circuit  in  that  county,  June  1,  1826,  before  Walwoath,  C.  ■  w'H  to ■necu' 

Judge-  5'"1'S 

At  the  trial,  the  plaintiff  claimed!  title  under  a  patent  oo-  ,t,t  muiu*,    " 

vering  fthe  premises  in  question,  dated  September   10th,  ^^  derant^ 

1108,  to  William  Appel ;  one  half  of  the  premises  declar-  '^■^  '>•''  »'  ''t; 

ed  to  be  in  trust  for  the  heirs  of  H.  Hrigedoodn,     The  upraaiy  cut  or 

lessors  of  the  plaintiff  claimed  title  as  heirs  at  law  of  the  jni  idgu;,  ud 

patentee;  and  proved  themselves  to  be  the  lineal  descend-  uwwiu'dwtiw 

■htll     Uka   DO- 

Oihurwiic,  iftbe  land  be  devi>«d  10  Uie  iiEcuton  lo  ibII. 
To  cut  oS'ihe  heir  it  law,  ih*  eilale  muil  bn  dBviasd  eiprsuly,  or  bj  inipUcUiaR,  lo  MNm  otbtr 

A  dariiH  ibat  ntculon  ihiU  aell,  ixoftn  marelj  i  nabed  powar  onlbaul  intarMt. 
'  Tb*  ODon  liill  aot,  nor  ii  >  jurj  authMiiod  la  praanoa  ■  ccaTannca  bj  Iba  bibbi- 
■m4  oaUUndini  tilla,  ai  batwecn  iha  heir  aod  a  mara  inlmdai  wiUlowl  praMDot  of  lit 

-AaWtcua  of  mora  IbanlO  yam  itaodmc,  on  whicb  no  iniantbi*  baao  puLai 
Htt£blfeml>Mboani»aiiIr7orticaeloa»a^  iNi  Boch  an  MMtauUpg  tUt'iTiAa 


iT  aotaUDifiil  titl*  ia  fcnr  tTa  Mta  Blivdw  wilkMl 
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s  oaU  of  Simott  Apptl,  his  loii.  Peggy  Bogert,  one  of  tbe 
lesson,  claiined  us  the  heir,  and  also  under  the  will  of  Mn. 
Pdtt,  her  grandmother,  dated  in  1795,  who  lernoved  to 
Albany  during  the  rerolutionary  war,  and  afterwards  died 
there.  Tbe  husband  of  Mrs.  Bogert  was  a  praclising  law- 
jer  for  a  number  of  years  in  the  city  of  Aibany.  Mrs.  Pdtt 
declared  that  all  she  hod  was  two  bouses  in  ^'ew-York, 
for  which  she  recei?ed  rent. 

Oo  the  l~tb  of  July,  1*729,  fi'm.  Appel,  the  patentee, 
made  his  will,  naming  four  children  living,  and  one  dead. 
Tbe  will  made  no  mention  of  bis  wife.  It  appointed  Jo- 
kaana,  his  son,  executor,  and  his  daughter,  Engdje,  ex- 
ecotriz,  with  power  to  sell  his  real  and  personal  estate. 
After  the  testator's  death,  August  9th,  173d,  Engetjt  re- 
DOQDced,  and  letters  testamentary  issued  to  Johauna  on 
the  aame  day.  By,  this  will,  the  tesutor  bequeathed  to 
•Simon,  his  son,  the  lessor's  ancestor,  -iO«.  for  his  birth- 
right, to  be  raised  and  levied  out  of  the  testator's  estate ; 
"  whetewith,"  (the  will  proceeded)  "  I  do  utterly  exclude, 
debar  and  preclude  him,  my  smd  son,  from  having  or  claim- 
ing any  other  or  farther  pretensions,  claims  and  demanda 
whatsoever,  as  being  my  heir  at  law ;  or  by  any  other  pre- 
texts, color  or  show  whatsoever."  He  then  gave  to  his  sons 
Sinum  and  JoAonnc*,  certain  wearing  apparel,  and  other 
legacies  to  the  latter ;  with  legacies  to  his  other  children. 
The  will  then  empowered  and  directed  his  executors  to 
grant,  bargain,  sell  and  dispose  of  all  the  residue  of  his  re- 
al and  personal,  movable  and  immovable  estate,  &c.  in 
the  city  ot New-York,  or  elsewhere,  to  any  person  or  per- 
sons  whatsoever,  at  public  vendue,  or  otherwise,  as  to  hi« 
executors  should  seem  necessary  and  convenient;  that 
their  conveyances  of  the  whole,  or  any  part,  should  be 
deemed  vahd  and  effectual  in  the  law,  to  all  intents,  &c  as 
if  he  bad  himself  bona  fide  sold  the  same ;  tbe  proceed!  to 
be  appropriated  to  the  payment  of  the  pecuniary  legacka  ; 
and  the  residue  he  bequeathed  1-5  to  iSiinon,  and  tbe  other 
4-5  among  his  other  children  and  a  grandchild.  Thia  will 
was  teed  in  evidence  by  the  defendant's  counad. 


OF  THE  STATE  OP  NEW-YORK.  i  189 

On  the  4tb  of  Aagiiat,  1713,  Appely  tho'  pstdntee,- «-,  'S^'TS!'^ 
leased  the  east  half  of  the  ^tent  to  the  heirs'of:  jHrige-  ^' 
dcodn,  pareuant  to  the  trust  dechred  in  the  patent  On 
the  i2th  of  June,  1733,  he  mortgaged  his  owny  (the  west 
iiaif )  in  fee  to  Reneaudei,  Bancker  and  BrntgerMy  to  Se- 
cure the  payment  of  £108  lO^.  in  one  year,  with  covenants 
to  pay  the  money,  and  of  seisin  ;  also  of  quiet  enjoyment, 
if  default  should  be  made  in  payment  of  the  money.  This 
mortgage,  more  than  20  years  before  the  trial,  had  been 
sent  by  a  grandson  of  JBancfter,  one  of  the  mortgagees,  to 
JL.  H.  Palmer^  Esq.,  attorney  at  hw,  in  the  county  of 
Saratoga ;  and  was  afterwards  delivered  by  Philip  BfXh 
thersan^  who  married  one  of  the  heirs  of  Rutget^,  another 
of  the  mortgagees,  to  Pianetr,  one  of  the  lessors  of.  the 
plaintiff.  The  mortgage  was  offered  in  evidence  by  the 
pluntiff 's  counsel ;  and  received,  though  objected  to  by  the 
defendant's  counsel. 

The  counsel  for  the  plaintiff  read  in  evidence,  under  the 

decinon  of  the  judge,  though  objected  to,  an  arbitration 

bond,  dated  November  I3th,  1767,  between  Mrs.  Patftf 

and  one  IRUmon,  reciting  that  John  Appelf  deceased,  late 

of  the  city  of  New-Yorky  to  secure  £50  to  Kilimon,  had 

mortgaged  to  him  in  fee  a  house  and  lot  in  the  city,  (de- 

aciibed  in  the  bond,)  and  that  the  mortgagor  afteriwards 

borrowed  of  KiUmon  £20,  for  which  he  gave  his.  bond; 

.^nd  (as  KiUmon  insisted)  agreed  that  the  mortgage  should 

jotand  as  security  for  the  £20 ;  that  KUlmon  had  brought 

moBL  ejectment  for  the  mortgaged  premises  against  Mrs.  PettSy 

^mbof  for  herself  and  others  claiming  under  Wm.  Appella 

mrill,  insisted  that  the  premises,  in  virtue  of  the  will^  bebng- 

^i  to  her  and  those  for  whom  she  claimed,  in  law  or  equi- 

tj ;  that  the  mortgagor  purchased  a  mortgage  on  tbe  piiB- 

nises,  with  money  belonging  to  them  and  himt,  and  in 

tmstforall  claiming  under  the  will  of  fVm*  Appd;  that 

StUmon  insisted  that  the  title  was  legally  vested  in  ^JipAn 

^ifpdy  the  mortgagor,  who  had  long  possessed  thflr  pieou- 

M  as  his  own  estate ;  KUlmon  having  no  notice  i  of  the 

Vol*  VII.  25  v.,    ..- 
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if  then  wh  way.  The  bond  then  itated  the  wabum- 
of  Um  oootroratf  to  utiitraton. 

Tbo  defendut'i  fetber  entered  oo  the  piemiae*  in  quet- 
tkm  ebont  50  jeen,  and  died  io  poueiMon  ibout  SO  jeon 
befiote  tbe  trial ;  his  loo  and  onljr  child,  the  defeaduit,  mib- 
ewding  to  the  poneniMi.  Tbe  defendant'!  coddkI  ofibied 
to  ibew  that  the  htberdensed  tbe  premiwa  to  tba  md  ;  and 
to  prove  tbe  derise  bj  a  notice  from  the  t^ntiff'i  attorney 
to  prodoce  the  will  on  the  trial ;  but  thii  waa  overm)ed,  tbe 
will  not  being  dated,  and  the  aoo  not  baring  been  in  poMM- 
noa  SO  yean  before  the  anit  waa  ownniflnced  ;  and  the  will 
being  void,  ai  not  altering  the  coane  of  deaoeDt.  Tbe  b- 
ther  bad  beatowed  valuable  improvements  <m  the  piemiaei. 
But  the  evidence  was  very  satisfactory  against  his  poMeasioD 
bong  adverse. 

The  defendant's  counsel  insisted,  that  the  above  mattan 
proved  that  the  patentee  bad  parted  with  his  title  in  his  Hfe 
time ;  and  were,  at  any  nte,  sufficient  to  be  left  to  the  jury, 
to  prflsnme,  (dther  that  the  patentee,  in  his  life  time,  or  hia 
uecutora  since  his  death,  bad  conveyed  all  his  interest  in 
tbe  patent.  They  prayed  the  jndge  to  iostnict  tbe  jury  ae- 
oordingly.  l^is  be  declined  to  do ;  charging  in  bvor  of 
Ibei^ntiff. 

Tbe  defendant's  counsel  eicepted  to  the  varioos  deei- 
lionB  against  them,  made  by  the  judge  in  the  course  of  tbe 


S.  O.  BmMHgtiM,  tar  tbe  defendant,  moved  for  a  new 
trial.  He  said,  by  tbe  will  of  the  patentee,  the  hgal  eatnte 
Wited  in  hii  executors,  for  tbe  purposes  expreand  in  the 
win.  This  construction  is  fortified  by  the  strong  wotda 
oaed  in  it,  manifesting,  and  indeed  expressing  the  purpoae 
to  cut  off  any  descent  to  <Stmon,  tinder  whom  the  lesson 
dwm.  (Coup.  657.  1  Bro.  On.  tf  Adm.  Lew,  387.  3 
Art.  1684.  BB.fyA.lB6.  6  Oriib.  INg. W. 88, 1I»- 
Mat,dt.U,».n,^.  lVm.Smt.4S6.  USlr.TK.  I 
P.  Wm».  47S.  6  Cd.  16.  a  Vtm.  687.  Seb.  on  Wma, 
«S1,imCb.    lfF.BI.543.) 
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If  thk  is  not  the  trae  oomtniotion  of  the  will,  we  eon-  mbw-^toi^' 


tend  that  apoD  the  evidence  produced,  it  sboold  htTo  beeo- 
left  to  the  jury  to  presume  that  the  patentee  in  his  life 
time,  or  the  executors  pursuant  to  his  will,  had  sold  and 
conveyed  all  his  interest  in  the  patent* 

The  mcvtgage  created  an  outstanding  title  As  the  kw 
then  stood,  the  mortgagor  could  not  retain  possession  a  mo« 
ment  without  a  covenant  to  that  effect.  You  cannot  pre* 
some  it  satisfied.  This  is  never  done  upon  lapse  of  time^ 
onaecompanied  with  possession  in  the  mortgagor.  The  fe* 
gal  poasessien  was  in  the  mortgagee;  because  the  titb- 
was  there.  (3  BL  Ccm.  168.  Pow.  an  Mart.  408.  M. 
dk.  U.  9  OndB.  Dig.  76,  s.  3.  S  BL  Cam.  169,  tiofi. 
Eq.  Cob.  Abr.  318.  9  Bra.  C.  C.  399.  S  CruU.  Dig. 
158, 162.)  The  rents  and  profits  of  the  estate  would .  go 
to  lbs  oeentors.  (4  Jahm.  Ck.  B^.  388.  6  Chfii.  Dig. 
987,  Bsoiss,  eh.  SO,  s.  40.) 

The  jury  had  a  right  to  presume  a  conveyanoe  or  extin^ 
goishment  of  the  patentee's  title.  {Sugd.  L.  F.  285,  295. 
8  BL  Ap.  1228.     11  f^ea.  850.) 

The  power  devised  to  the  executors  was  coupled  with 
anbteiest  (TaU.L.K  413.  6Wk$at.S0i.  lid.  69^ 
109.  8  id.  495,  685.  10  id.  177,  note  (a).  19  Vm. 
961,6.    18  Joifi.  ibp.  518.) 

L.  H.  Palmar  and  J.  L.  fVendeU^  contra*  The  quQpr 
tioQ  whether  Siman  was  cut  off  from  the  inheritance,  turni 
oa  the  distinction  between  a  devise  of  a  mere  power  la 
ths  executors,  and  the  devise  of  an  estate.  (1  Caimi 
Cm$.  En.  16.)  To  disinherit  the  heir,  the  estate  must 
peas  either  expressly  or  by  implication.  (9  John*  104p). 
Amd  there  is  no  implication,  unless  it  be  necessary  to  at^ 
feolBate  the  object  of  the  power.  If  the  mode  of  execute 
ing  the  power,  and  the  object,  are  both  provided  for  exp 
pnssly,  there  is  no  room  for  implication.  Here  every  this^ 
is  expressed.  And  until  the  power  was  execnted,  the 
eelale  descended  to  the  heir  at  law,  Simon.  (6  drwiiu 
IHg.  ftt.  88,  Dmri$B,  db.  11, «.  76,  7,  p.  196,  bis<  iri.  8 
Amy.  1684.) 
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r''lw^   -'ilW-aa  totrjror  foreclonne,' the  mortgagee^i  interest  is 


■B: 


▼. 


ttMely  pmonal  estate.  The  rooctgage  is  but  a  security 
for  the  debt.'  (5  Cotoen,  202.  4  John.  Aep.  43,590.  8 
Far.  105.  7  Jo&m.  278.)  Ad  outstanding  title,  to*  be  a?ail- 
able,  must  be  a  subsisting  one ;  and  it  cannot  be  set  up  by 
an  iotnider.  5  Cawen^  131.  4  T.  R.  682.  4  John.  202. 
3JoAn.875.) 

f  Tbero  ia  no  room  for  presuming  any  title  in  the  defend* 
aot.  Neither  he  nor  his  ancestor  has  ever  claimed  any. 
The  mortgagees  chum  none.  ^  There  is  no  room  to  pre- 
same  aiconv^ance  by  the  eiecutors.  No  cestmia  que  trust 
atai  named  by  the  will.  Indeed,  there  is  nothing  in  the 
caie-^whioh  brings  it  within  the  rules  authorizing  a  pre- 
aomption  <kf  conveyance  in  favor  of  this  defendant.  (5 
Viu.665.  '8  id.  129.  12  id.  239.  Cotop.  102, 214.  Runn. 
cm  J^*.  343.)  Where  the  pkintiflf  shews  a  good  title,  ev« 
ery  presumption  is  in  his  favor ;  and  against  an  outstanding 
litk«  (8  JoAii.  Rep.  375, 386.  6  id.  266.  10  id.  223, 
861,  387.    1 1  Eaetj  372.    9  John.  Cue.  353.) 

A.  Van  Vechten^  in  reply.  It  is  plain  from  Wm.  Ap- 
jptTa  will,  that  he  intended  his  heir  should  take  no  estate 
as  heir.  He  is  eipressly  excluded,  and  a  legacy  is  de« 
vised  as  a  consideration  for  the  eiclusion^  The  intent 
should  always  govern  in  construing  a  will ;  and  if  it^  can 
hgally  be  carried'  into  effect,  it  is  the  daty  of  courts  of 
justice  to  see  that  this  be  done.  The  legacy  to  Sinum  was 
%o  be  paid  by  the  executors  out  of  the  proceeds  of  the  real 
and  personal  estate,  on  sale;  and  a  legacy  is  given  to  one 
of  the  executors  to  be  raised  in  the  same  manner.  The 
ehaige  of  the  legacies  was  a  joint  charge  on  both  real  and 
personal  estate.  They  were  to  be  raised  out  of  both. 
On  sale,  a  distribution  was  to  be  made  of  the  residue  after 
paying  the  legacies.  Can  it  be  said  that  here  was  not  an 
interest 'Vested  in  the  execators?  The  testator  intended 
to  leavlsno  part  of  his  -estate  undisposed  of.  No  pa^  was 
intended  to  [descend;  and  it  follows  that  the  whole  was 
vested  ill'  the  executors.  The  intent  cannot  otherwise  he 
effected ;  and  there  is  no  legal  objection  to  such  a  con* 
struction.    The  estate  passed  to  them  by  implication  of 
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law:  .becsase  this  is  neccssanr'  to  eifeetaate  the  intents  mw-ron;' 
I  know  there  are  diflferent  opinions  expressed  on  thift  sub*    ^^^.^ 
ject  bj  different  writers ;   but  the  law  has  finally  settled 
down  upon  intent,  and  the  -  means  of  effecting  it,  as  the 
true  tests.     {ToU.  L.  E.  328,  9.     Vin.  Abr.  triplication, 
{A,)  and  the  cases  there  dted.) 

It  was  not  necessary  that  the  executors  should  accept 
their  trust  as  such,  to  enable  them  to  sell  the  real  estate; 
They  acted  as^  mere  trustees.  They  were  required  tm 
sell.  It  should,  therefore,  hare  been  left  to  the  jury  to 
presume  that  they  had  conveyed.  (1  Cotnetf'  Rep.  84, 
and  the  cases  (here  dted.    1  Taunt.  279.    4  Burr.  1962.) 

He  also  cited  Niven  v.  Belknapy  (2  John.  573.) 

Oiiria,  per  Savage,  Ch.  J.  (after  adverting  to  the 
question  ofpedigreej  which  he  considered  fuUy  maintainir' 
edby  the  pUnntiff^ ;  also  that  there  was  no  adverse  pos-^ 
session.)  The  only  questions  to  be  decided  are,  whether 
the  judge  at  the  circuit  was  correct  in  receiving  and  re^ 
jecting  testimony ;  and  whether,  from  the  testimony  rer 
c^ved,  the  jury  would  have  been  justified  in  finding,  or 
presuming  the  title  out  of  the  lessors. 

The  defendant's  counsel  contend  that,  by  the  will  of 
WUKam  Appel,  the  legal  title  to.  his  real  estate  veated i  in 
his  executors,  for  the    purposes   expressed   in    the  ydlU 
(J%s  Ckirf  Justice  here  recited  its  provisions.)  >  a 

I.  The  question  which  first  presents  itself,  is,  in  wboB9 
did  the  real  estate  vest  on  the  death  of  the  testator  ?  Was 
it  In  the  heir  at  law,  or  in  the  executors  by  virtue  of  tha 
wiU? 

This  question  cannot  be  better  answered,  perhaps,  thao 
it  lias  been  by  Kent,  ju^tice^  .iii  Bergen  v.  Bennet,  (1 
Cain.  Cos.  Err.  15, 16.)  He  says,  "  if  a  man,  by  his  will, 
directs  his  executors  to  sell  his  land,  this  is  but  a  bare  au- 
thority without  interest ;  for  the  land,  in  the  mean  tim^ 
desoends  to  the  heir  at  law,  who,  until  the  sale,  would,  al 
oommob  law,  be  entitled  to  the  profits ;  and  being  but  i| 
naked  muthority,  if  one  executor  dies,  the  power,,  at  cosoff 
men  law,  would  not  survive.    Put  if  a  man  dev<Vie« 
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'"ST'TttT^  bmd*  to  his  execalora,  to  be  ioM,  then  there  b  ■  power 
eoopled  with  an  interest ;  for  the  executors,  in  the  meen 


time,  take  possession  of  the  land,  and  of  the  profits.      In 
Sdlubw,     thb  case,  as  the  estate,  so  also  the  trust,  would  sorrive  to 
the  surviving  executor." 

This  rule  is  to  be  found  in  Co.  Litt.  113,  a.  and  886,  b. 
The  rule  has,  however,  been  questioned  by  Bargrmfej  in 
his  note  on  the  first  citation ;  though  his  remurks  apply 
more  particularly  to  what  is  said  as  to  the  power  aorviTing. 
It  b  admitted  by  him  too,  that  in  respect  to  the  operation 
of  such  a  devise,  considered  as  mere  authority,  the  strict 
notion  about  naked  powers  is  certainly  with  lord  Coki. 

PaweU,  in  his  treatise  on  devises,  (p.  193,)  takes  a  dis- 
tinction between  a  direction  in  a  will  that  the  executors 
shall  sell  the  real  estate,  and  a  devise  to  the  executors,  of 
the  real  estate,  to  sell.  In  the  one  case,  a  naked  authori- 
ty is  given :  in  the  other,  an  authority  coupled  with  an  in- 
terest. In  the  former  case,  the  freehold  remains  with  the 
heir,  until  a  sale  by  the  executors.  In  the  latter,  the  free- 
hold vests  at  once  in  the  executors. 

It  is  a  cardinal  rule  in  the  construction  of  wills,  that  the 
intention  of  the  testator,  when  that  is  apparent,  shall  pre* 
vail,  if  apt  words  are  used  for  that  purpose. 

In  the  case  of  Oatea  v.  Cooke^  (1  Bl.  Rtp.  548 ;  S 
Burr.  1684,  S.  C.)  an  estate  in  fee  was  held  to  peas  to  a 
trustee  by  necessary  implication ;  he  being  chaiged  by 
virtue  of  the  estate,  with  the  payment  of  annuities  in  fise, 
and  some  of  them  to  the  heirs  at  law.  Lord  Matm^fiM 
mSA  the  intention  is  to  be  collected  from  all  the  parts  of  the 
will ;  and  it  must  be  clear,  or  else  the  heir  at  law  shall  not 
be  disinherited. 

In  Otftson  V.  Lord  Manltfort,  (1  Fes.  Sm.  485,)  tbi 
testator  devised  all  his  estate,  freehold,  leasehoM,  dSx*  to 
trustees,  their  executors.  Sic.  It  was  decided  by  lord 
Hardwickey  that  the  word  heirs  is  not  necessary  to  ewry 
a  fee ;  for  trustees  have  a  fee  when  the  purposes  of  the  tniit 
eannot  be  answered  otherwise.  He  observed  thai  by  pUsi 
neeessary  implication  and  construction,  the  estate  was  gihran 
iway  from  the  beir  at  law. 
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So  in  estate  may  undoiibtedly  pass  by  implication,  as  in  ^^E^^TSS^ 
WiUU  V.  Lucas,  (1  P.  Wm$.  472,)  where  an  estate  for       *^' 
life  was  devised  to  S. ;  and  after  the  death  of  &  and  his 
10|^  then  to  the  sons  of  &    The  wife  took  an  estate  for 
life,  by  implication. 

The  two  last  cases  were  in  equity.  They  determine 
the  quantity  of  estate  which  shall  pass  by  acknowledged 
words  of  devise.  But  the  question  in  this  case  is,  whether 
the  will  contains  words  tantamount  to  a  devise ;  or  whether 
a  mere  naked  power  is  not  given,  which  does  not  interfere 
with  the  descent  until  the  power  is  executed. 

In  Dsfin  V.  OaskiUy  {Cowp.  657,)  the  testator  devised 
thos :  ^^  As  to  all  such  worldly  estate  as  God  has  endued 
me  withy  I  give  and  bequeath  as  follows:"  He  then 
gives  a  certain  freehold  messuage  to  his  three  nephews ; 
then  small  legacies  to  sundry  persons ;  and  then  gave  to 
Join  OaskvUy  (his  heir  at  law,  and  the  lessor,)  ten  shil- 
lings ;  and  all  the  rest  to  his  nephews.  It  was  held  that 
tbe  nephews  took  only  a  life  estate ;  as  the  law  implies  a 
life  estate  only,  when  there  are  no  words  of  limitation ; 
that  there  must  be  words  in  a  will  to  control  the  role  of 
law,  or  the  latter  must  prevail.  Lord  Mansfield  said  that 
no  technical  words  are  necessary,  provided  there  are 
words  tantamount ;  that,  in  the  case,  there  were  circum- 
stances from  which  he  suspected  the  testator  intended  to 
give  a  fee  to  his  nephews ;  he  had  made  them  residuary 
lagalees  of  bis  personal  estate,  and  had  given  a  disinherit- 
\aig  legacy  to  his  heir  at  law,  agreeably  to  the  vulgar  no- 
tkm  that  an  heir  is  cut  off  with  Is.  But  as  the  will  did 
not  oontun  words  sufficient  to  take  the  estate  out  of  the 
fde  of  law,  it  must  go  to  the  heir,  after  the  expiration  of 
tbn  fife  estates.  He  added,  that  though  the  intention  is 
mtn  so  apparent,  the  heir  at  law  must  of  coarse  inherit,  un- 
Isss  the  estate  is  given  to  somebody  else. 

The  case  of  Ackland  v.  Acklandy  (2  Vem.  687,)  was  an 
OKpiSBB  devise  to  Richard,  of  all  the  testator's  estate, 
fliddng  him  executor,  and  desiring  him  to  pay  debts  and 
Tbe  words  all  his  sstats,  especially  subject  16 
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"^'Tbt^  the  paymeDt  of  debts  aod  legades,  were  probably  faeld  luf- 
fieieot  to  convey  the  fee.     . 

The  case  of  Bouell  v.  Bamea,  (Cro.  Car.  383,)  was 
tbia:  the  testator  devised  lands  to  bU  wife  for  life,  aod 
after  her  death,  ordered  his  ejiecutors  to  sell  them,  and  di- 
fide  the  money  among  his  nephews.  Two  qtieslions  were 
raised  :  1 .  whether  the  executors  had  an  interest,  or  only 
an  authority ;  S.  whether  the  surviving  executor  had  any 
authority  to  sell.  And  it  was  decided  thai  the  executors 
bad  not  an  interest ;  but  only  an  authority ;  and  that  the 
surviving  executor  might  sell.  So  the  law  was  understood 
by  CruUe,  (Dig.  tit.  38,  s.  24.)  Speaking  of  a  direcfton 
to  executors  to  sell,  and  a  deoiae  to  executors  to  sell,  he 
•ays,  in  the  latter  case,  the  lands  vest  in  the  executors  ;  in 
the  fonner,  they  have  only  a  bare  authority. 

There  are  cases  in  this  court,  where  the  doctrine  of  such 
devises  is  partially  discussed ;  which  were  not  upon  the 
question  in  whom  the  estate  vested  ;  but  whether  the  pow- 
er to  sell  was  well  executed  by  one  of  several  executors. 
(14  John.  527.  15  id.  345.)  But  in  Jackson  v.  Star,  (9 
J(An.  104,)  the  question  was,  whether  the  devise  of  the 
real  estate  was  to  the  executors,  or  they  bad  power  to  sell 
only.  The  testator  directed  his  executors  to  discharge 
his  debts  out  of  his  interest  and  estates ;  and  what  remain- 
ed he  divided  in  a  certain  manner ;  and  then  added,  that 
as  it  was  uncertain  what  the  estate  might  be  worth,  he  di- 
rected an  appraisement ;  and  then  the  payment  of  his 
debts  and  funeral  charges ;  and  if  the  property  amounted 
to  more  than  he  bad  given,  his  legatees  were  to  receive 
the  surplus  in  the  same  proportion  as  their  legacies ;  and 
if  less,  then  they  were  to  receive  less  in  the  same  propor- 
tion: and  also  that  the  heira  were  to  receive  their,  pro- 
portion in  lands,  goods  and  chattels  left  at  his  decease. 
The  will  was  dated  in  February,  1784.  In  1813,  one  of 
tbe  heirs  at  law  brought  ejectment  against  one  of  the  ex- 
ecutors who  was  in  possession.  On  his  behalf,  it  WH  ar- 
gued, that  the  executors  took  tbe  estate  as  a  devise  in  fec^ 
charged  witl)  the  paytnet^t  qf,  ih^  legacies,; ,  and,  ajL  eU 
events,  they  were  entitled   to  possession  under  tbe  wilL 
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The  court  held  there  was  no  devise  of  the  real  estate ;  the  jnew- 
most  that  could  be  deduced  from  the  will  was,  that  the  exe- 
cutors had  power  to  sell  the  land  ;  and  if  that  were  so,  the 
land  in  the  mean  time,  and  until  the  sale,  would  descend  to 
the  heirs  at  law. 

The  subject  discussed  in  several  authorities  to  which  W6 
have  been  referred,  (Toller,  414,  2  P.  Wym.  550,  I  Br.  C. 
C.  135,  2  Fonb.  402,)  is  not  to  whom  the  legal  estate  de- 
scends ;  but  whether  the  proceeds  of  the  property  sold  un- 
der the  naked  power,  or  the  power  coupled  with  an  inter- 
est, shall  be  legal  or  equitable  assets  in  the  hands  of  the  ex- 
ecutor. In  Toller,  it  is  said  that  even  in  the  case  of  a 
mere  power  on  the  part  of  the  executor  to  sell,  the  descent 
seems  to  be  broken,  inasmuch  as  the  vendee  is  in  by  the  de- 
visor. The  same  remark  was  made  by  lord  Coke.  The 
descent  being  broken,  heris  evidently  presupposes  a  convey- 
ance by  the  executor ;  and  there  indeed  the  descent  is  bro> 
ken.  But  the  question  we  are  now  considering  is,  what 
becomes  of  the  estate  before  any  conveyance  by  the  exec- 
utor ?  Suppose  the  executor  refuses  to  act  under  the  au- 
thority to  sell ;  can  he  take  possession  and  hold  it  until  It 
may  suit  his  convenience  to  sell,  or  until  compelled  by  a 
court  of  chancery  ?  I  think  not.  The  weight  of  authori- 
ty undoubtedly  is,  that  when  the  executor  has  but  a  naked 
power  to  sell,  the  estate  descends  to  the  heir,  and  remains 
in  him  liable  to  be  divested  by  a  sale  under  the  power.  But 
if  the  power  is  never  executed,  the  fee  remains  in  the 
heir. 

It  is  objected  that  the  testator  excluded  the  heir,  in  ex- 
press terms,  by  his  will.  The  answer  is,  lie  has  given  the 
estate  to  nobody  else.  Then  what  becomes  of  it  ?  wboeft 
property  is  it  ?  Lord  Mansfield  says,  <'  though  the  inten- 
tion" (to  disinherit)  <^  is  ever  so  apparent,  the  heir  at  kW 
must  of  course  inherit,  unless  the  estate  is  given  to  somer 
bodyelse."     (CotiTp.  661.) 

My  conclusion,  therefore  is,  that  the  real  estate  of  ffW- 
Uam  Appel,  upon  his  death,  vested  in  his  heir  at  law^  Sir 
monAppeL 
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mnr-Tmai;  Hie  kmcfts^  then,  have  sbewn  title  in  the  patentee ;  they 
^^J^,^  have  shewn  that  they  are  the  heirs  of  the  patentee; 
that  the  course  of  descent  was  not,  necessarily,  broken  by 
the  will  of  the  patentee ;  and  that  the  defendant  is  not  pro- 
tected by  an  adverse  possession.  They  are  therefore  enti- 
tled to  recover,  unless  the  title  has  passed  from  the  heirs  of 
the  pat^itee ;  or  stands  out  upon  the  mortgage,  and  the  de- 
fendant is  entitled  to  avail  himself  of  such  defence. 

S.  His  counsel  do  not  claim  to  have  shewn  positively  an 
outstanding  title ;  but  that  it  is  to  be  presumed  from  the 
Acts  and  circumstances  in  the  case.  When  the  law  eo- 
tmsts  persons  with  the  execution  of  a  power,  the  court  will 
presume  in  favor  of  the  execution  of  that  power ;  and 
hence  it  is  contended  that  the  jury  were  authorized  to  pre- 
eme  a  sale  and  conveyance  by  virtue  of  the  power  in  the 
will.  This  presumption  is  strengthened  by  the  arbitration 
bond  produced  on  the  part  of  the  plaintiff,  whereby  Mrs. 
PiSffo  claims  an  interest  in  certain  property,  the  legal  title 
to  which  was  in  John  Appd^  on  the  ground  that  it  was  pur- 
obased  with  money  which  he  received  as  trustee  under  the 
will  of  WiUiam  Appel. 

The  doctrine  of  presumption  was  fully  discussed  by  lord 
ErMne,  in  the  case  of  HUlary  v.  Waller,  (12  Ves.  265.) 
Se  says,  ^^  the  presumption  in  courts  of  law  from  length  of 
timei  stands  upon  a  clear  principle,  built  upon  reason,  the 
aature  and  character  of  man,  and  the  result  of  human  ex- 
perience. It  resolves  itself  into  this :  that  a  man  will  nat- 
urally enjoy  what  belongs  to  him.  That  is  the  whole  prio- 
oiple."  He  then  proceeds  to  enumerate  cases  in  which  it 
applies ;  as  a  right  of  way,  the  use  of  water  and  light ; 
a  bond  on  which  nothing  has  been  paid  for  20  years,  wheo 
a  presumption  of  payment  exists,  unless  repelled  by  circum- 
etonces.  He  adds,  ^^  It  is  said  you  cannot  presume  unless 
joa  believe.  It  is  because  there  arc  no  means  of  cre- 
ating belief  or  disbelief,  that  such  general  presumptioDB 
aie  raised  upon  subjects  of  which  there  is  no  record  or 
written  muniment.  Mankind,  from  the  infirmity  and  nsh 
csisity  of  their  situation,  must,  for  the  preservation  of 
their  property  and  rights,  have  recourse  to  some  general 
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prindple,  to  take  the  place  of  individual  and  specific  be-  WW-' 
Kef;  which  can  hold  only  as  to  matters  within  our  owb    ^^Ji^^i^^ 
time ;  apon  which  a  conclusion  can  be  formed  from  parti- 
colarand  individual  knowledge.    But  this  is  all  nothing, 
when  it  can  be  seen  that  the  possession  was  provided  for,'' 
Slc    The  case  to  which  these  remarks  were  applied,  was 
thai  of  a  bill  prajdng  specific  performance  of  an  agreement       x ' '^ 
by  the  defendant  to  purchase  a  farm  of  the  plaintiff.    The      ^ 
defendant  objected  to  the  title^  as  I  understand  it,  becaose 
the  whole  estate  was  conveyed  in  trust  in  1664 ;  one  half 
to  be  re-eonveyed  upon  a  certain  contingency  at  the  expi* 
ration  of  1 1  years.    It  was  admitted  that  the  possession  ImuI 
been  with  the  plaintiff,  and  those  under  whom  he  claimed 
for  140  years ;  but  it  was  insisted  that  the  legal  estate  was 
outstanding  upon  the  trusts  of  the  conveyance  of  1664.  Ld. 
Enkime  presumed  a  re-convcyance,  and  compelled  the  de- 
fendant to  take  the  title.    This  decision,  Mr.  Sugden  says, 
did  not  meet  the  approbation  of  the  bar.     (Sag.  L.  V. 
260.)    But  the  doctrine  of  lord  Erskine  upon  presump- 
tions generally,  has  been  approved  by  the  supreme  oouit 
of  the  United  States,  in  Prevost  v.  Oratz,  (6  fVheat.  604,) 
-where  a  trust  was  presumed  to  be  extinguished  after  a 
lapse  of  40  years,  and  the  death  of  all  the  parties.    Mr. 
ioslioe  SSorjf  says  the  safe  course  is,  to  abide  by  the  fule 
jot  kw,  which,  after  a  lapse  of  time,  will  presume  payment 
of  a  debt,  surrender  of  a  deed,  or  extinguishment  of  a  trust 
when  circumstances  may  reasonably  justify  it.     The  same 
subject  was  again  discussed  by  that  learned  judge,  in  the 
case  of  Ricard  v.  H'miams,  (7  H^heat.  109.)    Speakii^ 
of  presumptions,  he  says,  ^Mhey  are  founded  upon  the 
oopsideration,  that  the  facts  are  such  as  could  not,  accord- 
iag  to  the  ordinary  course  of  human  affairs,  occur,  unless 
4heva  was  a  trmsmutation  of  title  to,  or  an  admission  of 
an  existing  adverse  title  in  the  party  in  possession.    They 
may,  therefore,  be  encountered  and  rebutted  by  contrary 
presomptions ;  and  can  never  fairly  arise  when  all  the  dir- 
casMtances  are  perfectly  consistent  with  the  non-existenee 
of  a  gnuA.    A  Jfarttori,  4hey  cannot  arise  when  the  daim 
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aBW-T07iK»  ig  of  sQch  a  iialure  as  is  at  variance  with  the  suppoaitido  of 

May,  1827. 

a  grant. 

There  are  many  cases  where  courts  have  presumed  coib- 
veyances  in  cases  of  trusts.  (4  T.  JR.  682.  11  J{Jin.  45,  6. 
1  Caines,  88.) 

The  doctrine  of  presumption,  as  it  relates  to  bonds,  and 
to  a  mortgage,  has  frequently  been  agitated.  In  BaUjf  t. 
Jackson^  (16  John.  214,)  it  is  said,  that  after  a  hpse  of  30 
years,  a  mortgage  will  be  presumed  to  be  satisfied  where 
the  mortgagor  has  been  in  possession,  and  no  interest  has 
been  paid,  nor  any  step  taken  to  enforce  the  mortgage.  In 
the  case  of  Jackson  v.  Pratt j  (10  John.  381,)  payment  was 
presumed  in  19  years.  It  is  always  proper,  however,  to 
rebut  presumption  by  circumstances  explanatory  of  the 
laches  of  the  party  against  whom  the  presumption  ariaes. 

In  this  case  there  is  strong  ground  to  presume  an  exe- 
cution and  extinguishment  of  the  trust,  and,  of  conrae,  a 
conveyance  of  the  title  to  the  premises  in  question  to  some- 
body. But  when,  to  whom,  or  under  what  circumstan- 
ces, we  are  totally  in  the  dark.  And  if  we  presume  a 
sale  and  conveyance  by  the  trustee,  and  so  an  outstand- 
ing title ;  may  we  not  also  presume  that  title  extinguish- 
ed 7  The  principle  of  presumption  is,  that  every  man  will 
enjoy  what  belongs  to  him  :  and  if  he  neglects  to  reduce 
it  to  possession  in  a  reasonable  time,  he  will  be  presumed 
to  have  surrendered  it  up,  if  real  estate;  or  received  pay- 
ment, if  a  bond  or  mortgage. 

In  this  case,  the  same  facts  which  would  authorise  a 
presumption  of  an  outstanding  title,  will  also  justify  the 
presumption  of  an  extinguishment  of  that  title. 

3.  The  mortgage  in  this  case,  upon  the  same  principlea 
of  presumption,  cannot  be  considered  an  outstanding  title. 
Besides;  it  comes  from  the  hands  of  the  lessors  of  the 
plaintiff. 

4.  The  plaintiff's  counsel  contend  that  there  is  not  suf- 
ficient evidence  to  presume  the  plaintiff's  title  extinct;  and 
further,  that  whether  there  is  or  is  not,  the  defendant  is 
not  at  liberty  to  set  up  an  outstanding  title  to  proleet  him- 
lelf. 
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If  a  defendant  undertakes  to  shew  title  out  of  the  piain-  M1^||V^Ta■i^ 
tiff,  he  ougiit  to  shew  where  it  is,  that  the  court  may  see         ' 
that  it    is  a  subsisting  title ;    otherwise,   the   presumption 
will  be,  that  it  is  extinguished.     This  was  so  decided  in 
Jackson  v.  Hudson,  (3  John.  286.)     The  language  of  the' 
court  is,  if  a  defendant  sets  up  an  outstanding  title,  ezist- 
ing  in  a  stranger,  it  must  be  a  present  subsisting  title ;  it 
must  be  one  that  is  living  and  operative ;  otherwise  the 
presumption  will  be,  that  it  has  become  extinguished. 

In  Jackson  v.  Harder,  (4  John.  211,)  the  defendant 
offered  to  shew  an  outstanding  title  subsisting  in  some 
third  person.  The  defendant  was  an  intruder ;  and  Kent^ 
Ch.  J.  who  delivered  the  opinion  of  the  court,  sjiys,  "  The 
first  question  which  presents  itself  here  is,  whether  a  mere 
intruder  can  be  permitted  to  protect  his  intrusion  under  ao 
outstanding  title  in  a  s  ranger.  I  think  not.  The  rule 
has  never  been  carried  so  far ;  and  it  would  be  a  violation 
of  just  principle,  to  apply  it  to  the  case  of  a  trespasser 
who  enters  upon  another's  possession  without  pretence  of 
title."  He  next  enquires  whether  the  title  offered  to  be 
set  up  was  a  subsisting  title.  It  was  stated  to  have  been 
acquired  under  a  judgment,  more  than  20  years  before  the 
trial.  lie  said,  the  rule  is,  that  when  upwards  of  twenty 
^ears  of  adverse  possession  has  run  against  an  outstand- 
ing title,  it  shall  not  be  set  up ;  the  presumption  being 
that  it  is  no  longer  a  subsisting  title. 

That  the  title  set  up  as  outstanding  must  be  a  subsisting 
one,  there  is  no  doubt.  (Jackson  v.  Todd,  6  John.  265/ 
6.)  The  mortgage  is  not,  in  this  case,  a  subsisting  title ; 
for  the  mortgagee  never  entered.  There  has  been  no 
payment  of  interest  for  20  year«,  and  no  foreclosure. 
{Collins  ▼.  Torrey,  7  John.  28:3.)  In  the  case  of  Jackson 
▼•  AFCall,  (10  John.  380,  I,)  the  reason  given  why  courts 
indulge  presumptions  is,  "  for  the  purpose  of  quieting  the 
possession,  and  not  because  the  court  really  think  the  tsid 
presumed,  exists."  But  will  a  court  think  it  their  duty  to 
quiet  the  possession  of  a  mere  intruder  against  the  legal 
title,  by  presuming  an  oustanding  title  ?  Under  the  dr- 
comstances  of  this  case,  we  are  not  called  upon  to  preaome 
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NBW-TORK,  any  Ihiog  in  favor  of  the  defendant.    His  entry  was  avow- 
*^*  ediy  without  right  or  pretence  of  right,  or  eren  license 


A«««  from  any  one. 
Unas  hm.  Co.  Had  the  evidence  of  an  outstanding  title  been  such  as 
to  justify  the  jury  in  presuming  it  to  exist,  it  would  un« 
doubtedly  have  been  proper  for  the  judge  to  have  submit- 
ted it  to  them.  But  if  the  evidence  was  insufficient  in  it- 
self, or  the  defendant  was  not  entitled  to  the  benefit  of 
such  a  defence,  the  judge  was  correct  in  refusing  to  leave 
the  question  to  the  jury. 

On  the  whole,  I  am  of  opinion  that  the  motion  for  a  new 
trial  must  be  denied. 

New  trial  denied. 


AsTOR  and  Astor  against  The  Union  Insurance 

Company. 

mrT  wwrStlSl      ASSUMPSIT  ou  a  pollcy  of  insuraucc ;  tried  at  the  JViwo- 
by  the  memo-  y^|.;|.  clrcuit,  January    12th,  1326.  before    Edwards,  C. 

ramdum  in  a  pol-  7  ^  *  . 

icj  oTiiwumice,  Judge* 
free  from  aver- 
age uolett   ge 
a«ral,  the  Iom  b^  aea  damage  must  be  total  in  fact,  to  warrant  a  recovery  by  the  assured. 

The  poli<7  orhMoraiice  was  on  fur.  The  title  of  the  invoice  was /urt ;  under  which  it  detailed  bear 
wmd  racoon  skins,  oppossum,  deer,  fine  fisher,  cross  fox,  martin,  wild  cat,  wolf,  wolverine,  panther,  aad 
cub  skins.  The  memorandum  warranted  skins  and  hidos,  and  tUI  other  artidet  perUkabie  in  ikHr 
matrnre,  free  firom  average  unless  general.  The  articles  in  the  invoice  were  deteriorated  bv  sea  damage 
to  more  than  half  their  value,  and  the  insured  abandoned.  In  an  action  upon  the  policy,  heid^  that  it  was 
competent  for  the  plaintiff  to  show  in  evidence,  that  the  term /ur,  covered  the  skms  in  the  invoiee ;  aad 
that  the  terms  AscMt  and  tkitUy  in  the  memorandum,  in  mercantile  usage,  did  not  include  them  ;  also 
Cbai  they  were  noff  articles  perishable  in  their  nature  within  the  meaning  of  these  words  in  the  bmm^ 
raBdwn.  And  the  iury  having,  on  confiictins  evidence  upon  these  Questions,  found  ibr  the  plmintifl^ 
tlwttih  contrary  to  toe  charge  of  the  circuit  judge,  the  supreme  court  reUised  to  set  aside  the  verdiet. 

Where  a  question  of  fact  proper  for  the  Jury  is  submitted  to  and  passed  upon  by  tbem^  the  verdict 
win  not  be  set  ande  as  against  the  weight  or  evidence,  unless  it  be  cleuiy  so ;  even  uiough  it  be  direet- 
\j  contrary  to  the  charge  of  the  judge.  * 

When  the  meaning  of  a  worti,  used  to  designate  an  article  of  trade,  is  to  be  fixed  by  prooTof 
■Mveantile  usage,  it  may  be  by  the  usage  of  trade  among  merchants  dealing  particuUrfy  ui  that 


Underwriters  inaming  by  certain  words,  are  bound  to  know  the  mercantile  meaning  of  the  wonb :  tmd 
are  liable  according  to  Uiat  meaning. 

ffanMiL  that  the  toeanimr  of  the  clause,  all  oUnr  arUdu  periikabU  in  iheir  own  iiatart,  ia  the 
■MaMraMMB  ef  a  policy  of  insurance,  extends  to  those  articles  not  particulariv  enumerated,  wfaicb  are 
laUe  to  periah  oftAemselves  in  the  course  of  the  vojrage,  without  any  external  injury. 

Upoa  the  trial  of  the  question  whether  certain  articles  are  within  the  memorandum  in  a  policy  of  ia- 
aaraaee  pronding  against  particular  average,  evidence  that  the  agent  of  the  assured  urged  the  lakp 
ki|  of  the  risk,  oa  the  ground  that  the  articles  wooU  be  free  from  particular  averafe,  ia  iaM* 


80  ia  evidence  -pfwwiag  insurances  at  a  higher  premium  00  non-memorandum  articles  tor  the 
iwyage,  by  perauna  other  than  the  underwriter  to  the  policy  in  question ;  and  that  insurance  o^kea 
BMNriy  ehaige  a  h^m  prwaiam  oasuch  artidee. 
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The  daim,  at  the  trials  wsa  for  a  total  loss.    The  policy  new-tosk,^ 
produced  at  the  trial  waa  underwritten  by  4h^  defendants^     nI^^^^' 
for  015,000,  at  a  premium  of  2  per  cent,  on  a  cargo  of  fur       ''^•<«r 
owned  and    shipped   by  the  plaintiffs  on  board   the   brig  UBk»iiM.c«. 
Tioey  Brudie.    The  voyage  was  at  and  from  New-  York 
toUofhburgh.    The  brig  sailed  October  27th,  1819,  the 
date  of  the  policy,  which  contained  the  usual  printed  mem- 
orandum ;  by  which,  (inter  alia,)  skins  and  hides,  and  all 
other  artides  perishable  in  their  own  nature,  were  warrant- 
ed free  from  average  unless  general.     The  invoice  proved, 
was  headed  ^*  Invoice  of  furs,"  &c.     But  in  the  body,  they 
were  described  as  bear  and  racoon  skins,  oppossum,  deer, 
fine  fisher,  cross  fox,  martin,  white  racoon,  wild  cat,  wolf, 
wolverine,  panther  and  cub  skins,  amounting  in  the  whole 
to  between  23  and  24,000  dollars. 

It  appeared  that  the  brig  was  wrecked  or  stranded,  on  her 
voyage,  near  Cuxhaven,  but  the  cargo  was  saved  and  trans- 
ported by  land  to  Hamburgh,  where  the  goods  in  question 
were  found  to  be  so  much  damaged,  and  in  such  a  perisha- 
ble condition  from  being  penetrated  by  sea-water,  and  partly 
in  a  rotten  condition,  that  they  were  sold  at  auction  for  les«i 
than  one  half  the  invoice  price.  February  7  th,  1820,  the 
pkoDtiffs  abandoned  as  for  a  total  loss. 

The  plaintiffs  then  offered  to  prove  by  parol  that,  by  the 
aoderstanding  of  the  trade  in  the  city  of  New-York,  furs 
are  not  considered  to  be  within  the  meaning  of  the  words 
skins  and  hides,  in  the  memorandum ;  skins  being  those 
where  the  skin  constitutes  the  chief  value ;  and  furs  those 
where  the  value  is  constituted  by  the  fur.  This  was  ob- 
jected to  by  the  defendants  as  contradicting  or  explaining 
a  writtea  imtrument,  and  because  the  goods  insured  were 
described  by  the  plaintiffs  in  the  invoice  as  skins.  That 
if  parol  evidence  was  admissible  at  all,  to  control  the  in- 
terpretation of  the  policy,  it  could  only  be  of  general  mer- 
cantile usage ;  or  of  the  practice  between  the  assurers  and 
iwaied ;  and  imt  a  usage  confined  to  furriers,  or  persona 
deafiog  exchisively  in  furs ;  since,  of  a  usage  thus  restrid- 
ed»  it  waa  not  to  be  presumed  the  insurers  had  any  kaow- 
ieigOf  or  thai  tha  policy  vras  made  in  lefinrence  to  it    The 
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usage  of  tr&do,  or  by  use  and  practice  as  between  assar- 
ere  aad  assured,  acquired  an  appropriate  sense,  it  should 
Co.  be  construed  according  to  that  sense  or  meaning;  that 
parol  evidence  was  admissible  for  the  purpose  of  shewing 
this  fact.  He,  therefore,  allowed  the  evidence  offered  to 
be  given. 

Seven  witnesses  were  then  sworn  on  the  port  of  the 
plaintifis.  ffm.  Howard  said  he  had  been  a  dealer  in 
furs  about  twenty  years.  Furriers  generally  use  the  lerms 
furs  and  pdtriea,  (all  of  which  are  included  in  the  term 
»kin».}  Fur  is  more  perishable  when  lefk  on  the  skio; 
would  not  perish  so  soon  from  water  if  off  the  skin.  If 
furs  were  put  up  in  a  new  puncheon,  thought  they  would 
keep  20  years.  The  skin  is  liable  to  perish  from  damp 
and  heat  alone,  (but  not  so  rapidly,)  and  iher^y  the  fur 
is  destroyed.  Skins,  with  the  fur  on,  are  as  liable  to  pe- 
fish  as  witliout  it.  Ifc  calls  bear,  deer  and  wolf  skins,  and 
some  people  call  racoon  skins,  peltries.  Had  known  fur 
off  the  skin  to  bo  imported  ;  but  never  knew  any  export- 
ed off  the  skin.  Furs  on  the  skin  perish  quickly  if  wet- 
ted ;  but  he  has  known  packages  wetted  at  one  corner,  and 
the  injury  not  to  extend  beyond  the  part  wetted.  £b«»e- 
xer  fP'hUe  said  he  had  been  a  retail  dealer  in  furs  about 
10  years  ago.  The  understanding  geocrally  is,  that  wbso 
you  have  an  invoice  of  skins,  all  those  of  which  the  value 
consists  in  the  fur,  arc  called  furs  or  fur  skttu ;  the  others 
peltries.  That  racoon  skins  are  not  called  peltry ;  bat 
bear,  deer  and  wolf  are.  Cross  fox,  wild  cat  and  panther 
arc  called  fur.  Bear  skins  are  valuable  only  with  the  fur 
on.  So  also  tlie  fox,  pcltricB,  and  tho.se  from  which  the 
fur  is  not  usually  cut  off.  Fur  is  less  liable  to  injury  when 
separated  from  the  skin.  Skins  will  mould  when  cover- 
ed with  fur  and  packed.  E.  Raymond,  another  dealer  io 
furs,  said,  hides  and  skins  are  such  as  are  used  for  leather. 
Those  not  Uiually  tanned  are  fur.  By  peltries,  ha  onder- 
slood  skins  without  any  fur  on ;  as  deer  skins.  Bat  ho  gne 
nefely  bis  own  impressions,  without  knowiog  the  gfluaml 
audiatnnding  among  merchants,  in^wrtert  aai'  eipottew. 
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The  term  skins  is  iDdiscriminately  applied  to  fur  sktht  ts  *^ff''t8[ft 

well  as  others,  in  invoices.    H.  Brevoarty  for  many  yettrs     \j!a^ 

a  wholesale  dealer  and  shipper  of  fur,  said,  for  many  years       ^^ 

bis  understanding  and  belief  was,  that  the  term  hide$  «kI  Vumb  i^  #k 

ekin$f  as  used  in  the  memorandum,  did  not  extend  to  yUr 

$kin» ;  and  he  therefore  supposed,  that  on  an  average  htm 

of  fur  skins,  he  would  be  entitled  to  recover;  but  about 

7  or  8  years  ago  he  found  it  was  otherwise ;  and  has  stdoa 

altered  his  mode  of  insurance.    Fur  skins,  when  put  in  a 

ram  cask,  he  should  not  consider  as  liable  to  perish  any  mdira 

than  a  bale  of  cloth.    Under  the  term  fur,  he  would  in^ 

elude  all  skins  having  fur  on  them,  and  valuable  partico* 

larly  for  the  fur.    Understood  ekina  to  be  a  generic  teroii 

including  all  kinds  of  skins,  as  well  peltries  and  fur  skins  m 

others.     Mr.  Deforest  understood  furs  to   mean   skini 

valuable  on  account  of  the  fur  only ;  but  skins  to  meeli 

such  as  are  valuable  only  for  the  skins,  though  someftaM 

this  term  is  used  as  applicable  to  fur  skins,  as  well  tt 

others.  ^ 

J.  C.  Halsey  had  been  a  dealer  in  furs  about  nine  yeafS'l 
and  never  heard  the  term  skins  or  hides  to  include  fur{ 
but  understood  skins  to  mean  those  valuable  for  the  AioM 
only.  Supposed,  however,  that  an  insurance  on  skkilS 
vrould  cover  fur  skins.  Understood  peltries  as  includfog 
deer,  bear  and  racoon  skins,  where  the  fur  is  not  used  sepa^ 
fate  from  the  skins.  Bear,  opossum^  cross  fox,  wolf,  wohre^ 
rine  and  panther,  he  thought  peltry.  Did  not  think  fori 
weH  packed  and  kept  dry,  as  perishable  in  their  own  Da« 
lure.  Fur  skins  are  put  up  with  a  great  deal  of  care ;  and 
lie  would  not  consider  a  bale  of  fur  properly  packed,  at 
more  liable  to  perish  than  cloth  or  tobacco ;  though  if  W6t| 
it  Would  be  more  liable  to  perish  than  a  bale  of  cloth. 

A.  Voarhies,  a  dealer  in  fur  for  several  years,  drew  the 
distinction  between  furs  and  skins  as  the  other  witnes* 
Believed  that,  on  insurance  upon  skins,  he  would  'be 
entitled  to  recover  on  fur  skins.  Did  not  think  them  moM 
perishable  than  broad-cloths. 

The  counsel  for  the  plaintiffs  here  having  closed  his  teNrti« 
mony,  the  defendants  moved  for  a  nonsuit,  on  the  grooM 
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'^S'^SI'^  of  tba  insafficiency  of  the  evidence.    But  Ibe  judge  direct- 
^^ri^      ^  ^^  cause  to  go  to  the  jury.        ■ 

^"^  Od  the  part  of  the  defendautB,  a  fur  merchant,  an  iosur- 

Jh^ib0.  do.  ince  broker,  and  several  officers  of  insurance  companies 
■  in  the  aly  of  iSeto-l'orJt  were  sworn  ;  and  all  concurred  in 
,  denying  that  the  word  aktns  used  in  ihe  nicnioniiiduui,'  had 
as  between  insurer  and  insured,  acquired  a  wn^e  which  ex- 
cluded fur  akins ;  and  the  merchant,  who  had  also  been  an 
officer  in  an  insurance  company,  swore  that  be  had  under- 
atood  ttiM  to  include  furs ;  and  that  this  was  the  under- 
atanding  among  merchants. 

It  appeared  that  one  Hoberta  affected  the  insurance  for 
iba  '  platntifls  as  their  agent.  The  defendants  oflered  lo 
prove  a  conversation  of  Roberta  al  the  time,  in  which  he 
urged  that  the  company  ouglit  to  lake  the  risk  at  a  low  pre- 
inium,  because  they  would  not  be  subject  lo  particular  ave- 
rage. The  plaiotiSs  objected  to  prool  of  Hoberta'  repre* 
Nutations  unless  in  writing ;  and  unless  it  was  shown  that 
they  were  authorized  by  the  plaintiffs.  The  offer  was  over- 
ruled ;  and  the  defendants  excepted. 

The  defendants  then  proved  tliat  G.  11.  had  made  a  shi|>- 
meot  of  oil  OD  the  same  voyage  ;  and  had  insured  it  io  Oc- 
tober, 1819,  at  the  American  office,  at  3J  per  cent.  That 
oil  was  not  a  perishable  article  within  the  memoranduio; 
atid  that  on  the  same  voyage,  other  goods,  not  wilhin  the 
memorandum,  and  belonging  to  a  dilTerent  persoit,  were 
insured  at  another  office  at  the  same  premium  ;  and  thai  io- 
Burance  companies  always  make  a  distinction  between  arti- 
cles within  and  without  the  memorandum,  by  demanding  a 
higher  premium  on  those  which  are  subject  lo  average. 
Tfafl  counsel  for  the  plaintiffs  objected  to  the  .whole  of  this 
endence ;  and  it  was  excluded  by  the  judge.  ,  ,  . 

Tbe  judge  charged  that  the  plaiutiO's  jiud  failed  entirely 
to  prove  that  the  term  skins,  as  between  insurer,  and  .in- 
sured, or  by  general  mercantile  usage,  had  acquired  an  ap- 
propriate sense,  BO  as  to  exclude  skins  covered  with  fur^ 
but  if  such  proof  had  been  given,  it  clearly  appearul  fcua 
the  evidence,  that  fur  skins  were  an  article  perishable  in 
tinof  own  nature,  within  tbe  meaning  of  the  metnoraiKliiqi ; 
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and  ODthat  ground  the  defendants  were  emitted  fit- ft  Mt^^lMR^ 
diet.    He  farther  instructed  the  jury,  that  a  claim  by  the*    v^is^-o' 
plaintiffs  for  a  general  average  could  not  be  sustained.    Thb*        Ait^r 

jary  found  for  the  plaintiffs  for  a  total  loss.  ^  [Unite  in.  D»»^ 

■    >  -    • 

•J.  DtteTy  for  the  defendants,  moved  for  a  new  trial,  0D« 
these  points:    1.  That  the  parol    evidence  to  control  the 
terms  of  the  policy  was  improperly  admitted  ;  2.  That  the 
pbintiffs'  evidence  was  insufficient  to  carry  the  cause  to'' 
the  jury;    3.  Evidence  of  Roberta^  declarations  was  im- 
properly rejected ;    4.  The  defendants  should    have  been 
permitted  to  prove  the  difference  of  premium  between  me-* 
morandum  and  non-memorandum  articles;  5.  The  verdict' 
was  against  law  dnd  evidence. 

He  conceded,  that  the  known  usage  of  trade,  or  use  and 
practice  between  assurers  and  assured,  were  admissible,  to 
shew  that  nkins  in  the  memorandum  did  not  mean  fiir    'H6' 
said  this  was  so  settled  in  Coit  v.  The  Com.  Insl  CW.,  (t| 
John.  385.)    The  substance  of  the  cases  is  perhaps  bettei* 
expressed  in  Robertson  v.  French^  (4  East,  135,)  that  the* 
meaning  of  a  policy,  like  that  of  every  other  written  con-' 
tract,  is  to  be  first  collected   from  its  terms  as  they  are  un- 
derstood in  their  plain,  ordinary  and  popular  6ense,  unless 
they  have  generally,  in  respect  to  the  subject  matter,  tiB  by 
the  known  usage  of  trade  or  the  like,  acquired  a  peetiliar' 
sense  as  distinct  from  the  popular  sense  of  the  same  words. 
The  party  must  establish  the  new  meaning  cleariy ;    the'  * 
mind  must  not  be  left  in  doubt.     If  there  be  a  doubt,  the' 
decision  should  be  in  favor  of  the  popular  sense.  •       '■ 

Again,  here  was  no  usage  of  trade  shown  or  attempted 't6 
be  shown,  within  the  meaning  of  the  cases.  They  do  not* 
mean  the  usage  of  a  particular  trade  confined  to  the  atticle'r 
but  usage  of  trade  generally.  Here  was  no  proof  of  general 
mbfCdifitile  usage.  Unless  the  sense  differing  from  the  |k>- 
piSl4lr''Diie  is  general  and  certain,  the  rule  opens  a  door  ^tb' 
perpetual  Kligation. 

But'^^lttoit  that  fur  skins  are  not  withiii  the  particnlir 
wof4kiskins  orftiefes  as  used  in  the  memorandum ;  weihdf^ 
fur  skins  to  be  perishable  in  their  own  nature ;  mhd  titttr 
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lVW4ttl^  brii^  onmlvet  within  the  geoeral  danw  of  the  memoran* 

\^ys^'    dam.    Why  are  skins  used  in  the  memorandum  at  all} 

Aw       The  reaaoD  given  by  some  of  the  witnesses  is,  that  they  are 

Mm1m>Co>  perishable;  and  fur  skins  are  equally  bo  with  any  other 
akiof.  The  phrase,  "  all  articles  perishable  in  their  own 
Jiature,"  in  its  most  extended  sense,  includes  every  thing; 
but  in  its  technical  sense,  such  articles  alone  as  in  thor 
own  nature  and  constitution,  without  any  external  cause. 
Bra  liable  to  decay ;  or  such  as  are  peculiarly  liable  to  ba 
ofiected  by  the  perib  insured  against ;  or  the  ordinary  per- 
ils of  navigation.  The  latter  appears,  from  the  circumslance 
that  bsr  iron  is  specifically  enumerated  in  this  and  other 
usual  memoranda.  No  one  can  say  from  this  evidence,  that 
skina  are  not  equally  liable  to  be  affected  from  all  or  any  of 
these  causes. 

Again;  we  offered  to  show  that  the  premium  was,  in 
&ct,  reduced,  on  the  supposition  that  fur  tkitu  were  ex- 
duded  from  the  memorandum.  Such  evidence  cannot  be 
listened  to  without  conviction.  The  court  hod  been  per* 
plexed  by  contradictory  and  circumstantial  evidence.  We 
c^ered  evidence  to  remove  the  doubts  it  was  calculated 
to  create;  and  establish  beyond  all  question  the  under* 
ttandiog  of  the  parties.  I  challenge  a  case  where  parol 
evidence  is  admissible  on  one  side,  and  not  on  the  other 
to  the  same  pcnnt.  Here  the  direct  question  was,  what 
the  parties  understood  at  the  time ;  the  intent  of  the  par- 
lies in  the  employment  of  a  certain  term.  To  this  we  of- 
fer direct  evidence.  In  every  case  of  a  latent  ambiguity, 
which  is  always  created  by  parol  evidence,  dehora  the  in- 
■tnunent,  the  same  kind  of  evidence  is  proper  to  expfaun 
ft.  Take  the  common  instance  of  a  bequest  to  legatees  of 
the  same  name. 

Q,  CiVi^  (same  side)  cited,  to  the  3d  point,  SouMrbjft 
v.Jlrdan,(l  John.  Ch.  R^.  340;)  £trc&  v.  DqMytto-, 
(4  Cm^.  385 ;  I  Sfari.  210,  S.  C. ;)  3  Craneh,  310; 
fijcjb  V.  ZHcivois  (1  Matim,  9  to  12;)  Z^tnugcfoa  t. 
JhUfiOd,  (1  Joluh  fitp.  SS2;)  and  Cub  v.  ffmhU,  (6 
•Mil.  lis.) 
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T.  J.  Oakley  and  T.  A.  Emmet,  contra.    The  akiu  ia  Wg'Wp^ 
qaestion  were  used  exclusively  for  the  value  of  the  fur;    ^^ 


and  the  ofior  was  to  prove  that  they  had  acquired  a  n 
ingin  tbe  market  difTering  from  the  word  akirui  that  tbh  ibtai  £■..£« 
■pedes  of  skins  had  acquired  Ibe  name  of  Jmt.  This  we 
DO  doubt  bad  a  right  to  do.  (Pkil.  on  hu.  487,  and  fJU 
AIM*  there  cited.)  The  judge,  in  bis  charge,  adopted  tbe 
precise  language  of  the  decision  in  Coit  v.  TTu  Com.  Jn$. 
Co.  The  offer  was  the  ordinary  one ;  to  show  that  a 
goaeric  term  did  eitend  to  every  article  which  ila  ordina- 
ry sense  might  include.  It  is  enough  that  tbe  usage  be 
either  general  or  exist  between  assurers  and  anuqd. 
{PhU.  on  bu.  14,  and  the  cattt  then  cited.)  Page  18 
of  tbe  same  author,  shows  what  the  usage  must  be  in  it* 
duration  and  character.  (And  vid.  id.  487.)  It  is  pret- 
ty clear  from  the  memorandum,  itself,  (hat  it  did  not  roeen 
to  use  ekini  in  their  broadest  generic  sense ;  for  the  word 
hide*  is  inUoduced.    (3  Mareh.  on  Ins.  819.) 

Gentlemen  do  not  understand  us,  if  they  suppose  we 
mean  to  admit  that  the  sense  we  are  seeking  to  establitli 
difieri  from  the  common  sense  of  the  word  among  mankind. 
We  say,  first,  that  in  the  most  usual  and  popular  seme,  ekin»- 
do  not  mean  fur  skins ;  that  they  are  universally  known 
and  understood  by  the  name  of  furs :  but  if  not,  at  any 
rate,  they  are  so  understood,  having  acquired  that  mean- 
ing by  commercial  usage.  The  judge  held  tbe  case  a  pn^ 
per  one  for  the  jury  upon  these  questions.  He  finally 
charged  against  us  on  the  fact ;  but  the  jury,  as  tbey  had 
a  right  to  do,  differed  with  him.  One  question  is,  whe- 
ther the  court  will  disturb  the  verdict  upon  the  weight  of 
eridoiee. 

Tbe  commercial  meaning  of  a  term  appropriated  to  a 
particular  article,  is  the  meaning  attached  to  it  by  thom 
who  deal  in  tbe  article.  Those  who  buy  furs  and  skioa 
an  the-  very  men  to  determine  that  meaning.  In  fixing 
tba  mrwninfi  of  a  word  aaed  to  signify  any  article  of  pro* 
dooa,  jroa  UxA  to  what  it  signifies  among  tbe  growers,  tbe 
tmftn  and  lellers.  Those  wbo  are  best  acquainted  with 
Ibt  tonn  «fed  among  dedera,  aie  the  beat  aUe  to  qxak  af 
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I^Uj^^tdUt,  it.'    Now,  the  dealers  in  for,  or  fur  skine,  all  swore  for  os  ; 

Ty^-i*^.    the  insurers  all  against  us.     The  jury  have  decided  be- 

A^*'        tween  Ihem.     True,  the  usage  should  be  one  among  mer- 

IMWM.  O^  cbaotB ;  but  among  what  merchants  ?     It  must  be,  from  its 

rery  nature,  among  those  who  deal  in  the  article.    There 

oriinot  be  a  usage  among  those  who  have  never  dealt  in  it 

at  all.     The  insurance  companies  knew  nothing  except  as 

tA' tb«' practice  at   their  offices.     The   usage   in   question 

does  not  signify  their  meaning,  or  a  meaning  confined  1o' 

tiwm.     They  are  bound  to  know  the  commercial  meaning 

(^B  term  used  in  a  policy. 

But  if  a  more  general  usage  than  that  among  dealers  b«' 
necessary,  it  will  be  remembered  that  we  proved  vaiious 
prices  cunent  in  which  the  skins  in  question  are  arranged 
according  to  our  testimony.  [These  were  produced  on  tAe 
argument.] 

Proof  of  a  general,  uniform  and  definite  usage  is  require 
ed  by  the  opposite  counsel ;  but  surely  it  cannot  be  ne- 
cessary to  show  a  usage  without  exceptions.  The  word 
vni/orm,  applied  to  usage  or  custom,  is  not  to  be  under- 
stood in  its  literal  sense.  There  is  no  practice  in  commu- 
itity  which  can  be  set  down  as  general  without  exception. 

The  jury  have  pronounced  our  usage  a  general  one. 
That  is  enough. 

But  in  common  parlance  and  common  sense,  when  we 
speak  of  yVirs,  we  mean  skins  which  arc  useful  mainly  for- 
their  fur.  The  distinction  is  made  in  our  tariff.  (Gra^. . 
Dig.  DtUiea,  (F).  Ing.  Dig.  ISO.)  Whether  this  be  m 
or  not,  the  jury  hare  pronounced,  as  was  their  province,'if 
they  thought  it  not  necessary  to  show  a  commercial  mean-' 
ing.  The  course  is  for  the  jury  to  pass  upon  evidence  of 
this  nature.  (Baker  v.  LiuUoiv,  '2  John.  Cas.  !^9.)  The 
case  cited  shows  the  arrangement  in  the  words  of  tbe 
memorandum. 

"-Ttw  question  as  to  the  perishable  nature  of  the'  artides 

in  qpestion,  wasalso  put  to  the  jury ;  and  there  is  'certaiB*' 

I  )y  bo  such  pr^Mnderance  of  evidence  upon  this  point  M 

tbtndaoe  the  court  to  interfere  on  that  ground.     l^etrtW' 

(fmalioa  wts,  whether  they  were  peculiarly  liable' to  the. 
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perils  iDsured  against.     Formerly,  skias  and  hides  wer*  '^jW^Bft 
not  noticed  in  this  part  of  the  memorandum.     (7  John.     .^^^ 
385>6.)    They  were  arterwords  introduced  ,|}]r  name,  be*       ^inpr 
cause  not  perishable  in  their  nature.     (Vid.  Ph.  on /nft  d^J^q^ 
485.)     Are  furs  more  so  ?     They  are  always  very  carefully 
secured. 

The  legal  conitruction  could  not  be  varied  by  the  con* 
▼ersatioa  with  Roberts,  admitting  him  to  have  had  fiill 
power.  You  cannot  alter  a  contract  by  parol  evidence ; 
especially  a  written  agreement,  {i  John.  326.)  This  ia 
the  ordinary  case  of  attempting  to  vary  a  written  con- 
(lact  by  parol  evidence.  Beside,  the  opinion  of  Robert*, 
(and  the  evidence  offered  was  no  more,)  as  to  the  construo- 
tioD,  can  have  no  manner  of  edect.  But  Roberta  should 
have  been  sworn  ;  the  evidence  offered  on  this  head  waa 
mere  hearsay.  Nor  was  bis  authority  shown,  to  fix  the 
understanding  of  the  parties  as  to  any  part  of  the  policy.  A 
miarepreaentation  of  facts  is  another  thing. 

This  is  not,  as  supposed,  the  case  of  a  latent  ambiguity. 
The  word  itself  is  capable:  of  a  definite  meaning.  It  is  not 
like  a  devise  to  John  SmUh,  generally,  there  being  many 
of  that  name.  The  ambiguity  there  arises  dehors  the  in- 
strument. In  a  case  ivhere  the  word  itself  is  equivocal^ 
you  most  get  at  the  meaning  as  you  can.  . 

The  negotiations  of  the  parties,  though  in  writing,  canr 
not  vary  the  effect  of  the  policy.     {PhU.  on  Tna.  8.) 

The  evidence  touching  the  difference  of  premium,,  was 
inadmissible.  The  defendants  had  no  right  to  couple  the 
acts  of  other  offices  with  those  of  their  own. 

Q.  Griffin,  in  reply.  The  insurance  was  on/ur,  which, 
in  itself,  when  off  the  skin,  ia  an  article  of  merchandize. 
The  cargo  was/ttr  ahina.  There  is,  then,  a  difficulty  with 
lilt.  plaintiBs,  which  can  begot  over  in  Do  othor  way  than 
byalwwing  that  Jw  means  fw  sJtina.  But  when  th^, 
ba,Te  established  this,  we  contend  that  they  come,  4iractjlj 
in  contact  with  the  memorandiun,  which  exoepta  tldnt  bIh1< 
hidit ;  not  merely  hides,  which  are  akiiia.  used  for.  Ifltflh. 
er ;  bat  statu  in  the  broad  acceptation  of  tba  tenn.    It  it 
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WB^-TWUi,  for  gentlemen  to  convince  the  court,  that  hear  ifttnff,  &,c. 

^^^^^^    are  not  skins.    Look  at  the  dictionary  and  there  is  no 

AtiM       doubt.    So  in  common  parlance.    It  (hen  remains  to  show 

QrfM  iM.  c*.  tfaey  have  acquired  a  difTerent  signification.  For  this, 
gentlemen  have  nothing  to  rely  on  but  the  verdict  of  the 
jury.  The  judge  charged  (hem  to  give  a  different  verdict. 
I  have  no  disposition  to  deny  due  weight  to  the  verdict ; 
but  tbe  court  cannot  avoid  perceiving  a  very  strong  incli- 
nation in  the  jury  against  the  underwriters ;  and  nothing 
n  more  usual  than  to  reverse  such  verdicts.  The  usage 
■et  up  should  be  most  clearly  shown.  Unless  a  commer^ 
dal  meaning,  fixed,  definite,  and  certain,  be  established,  it 
should  not  prevail.  It  is  like  proof  to  establish  a  custom, 
which  is  to  operate  eib  an  exception  to,  and  in  derogation 
of  the  common  law.  No  two  of  the  seven  witnesses, 
sworn  on  the  part  of  the  plaintiffs,  agree  in  every  particu- 
lar. Mercantile  usage  can  only  be  set  up  when  it  has  ex- 
isted a  sufScient  length  of  time  to  be  known.  (^SmUhr. 
JVright,  1  Caima,  43  to  45.)  It  then,  and  not  till  then, 
it  considered  fts  incorporated  into  the  contract.  Here  is 
nothing  from  which  we  can  conclude  that  the  terms  were 
used  by  the  parties  in  a  sense  difTenng  from  their  ordinary 
acceptation.  Neither  tbe  jury  nor  the  court  have  any 
right  to  make  contracts ;  but  only  to  interpret  them.  Id 
doing  this,  the  plain  grammatical  sense  must  be  adopted. 
The  onus  of  establishing  a  different  one  lies  with  the 
{daintiffs.  The  criterion  is,  what  did  the  parties  mean  ? 
In  what  sense  did  the  assured  mean  to  use  the  term  ?  All 
the  insurance  companies  understood  the  term  $kitu  in  Its 
ordinary  sense. 

Companies  will  insure  memorandum  articles  much  cheap- 
er than  others,  because  they  are  exempt  from  small  aver- 
ages. I  ask  whether  we  are  not  called  on  to  pay  a 
loM  for  which  we  never  received  a  premium  ?  In  the  cas- 
es stated,  of  deviation  from  ordinary  meaning,  there  was 
att  doabt  as  to  the  proof.  And  the  very  fact  that  we  took 
OOly  S  fit  osnt.  while  8}  whs  paid  on  oon-meiDoraiidaai 
■nkks/ahotn  the  intent. 
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Again  ;  it  must  be  shown  that  all  the  articles  in  the  in-  J^S^^-^gW* 
voice  fell  under  the  denomination  of  fur  skins.  Here  are  ^^v^ 
7  or  SOO  bear  akins ;  here  are  wolf  and  panther  skiDS.  am* 

The  jury  made  us  pay  for  all.  The  word  in  the  insur-  urioa  Im.  Oa 
ftoce  a/ur;  and  all  the  witnesses  agree  that  the  word/w- 
tkina  by  no  means  includes  every  description  of  skioa  ia 
the  invoice.  If  there  be  a  mistake  as  to  any  one  descrip- 
tion of  skins,  or  any  one  skin,  there  must  be  a  new  trial. 
Many  of  these  skins  come  under  the  word  pdtriea,  which 
a  the  term  opposite  to  furs.  Racoon  skins  ccHne  under  that 
denomination,  as  is  shown  by  a  balance  of  proof.  The 
plaintiffs'  prices  current  contradict  the  witnesses;  and  s 
price  carrent  produced  on  our  side  excludes  bear  skins  from 
(he  class  of  furs. 

What  was  said  at  the  lime  by  Roberta  was  clearly  impor- 
tant ;  and  indeed  conclusive  on  the  question  of  intention. 
The  authority  of  Roberts  has  been  recognized  by  the  plain- 
tiffs, who  have  adopted  his  acts ;  and  must  take  them  alto* 
getfaer.  But  it  is  not  a  question  of  authority.  It  is  a  que»- 
tioQ  of  intention.  An  agent,  however,  may  not  only  do  the 
principal  thing ;  but  every  thing  incidental  to  it.  (fenn  T. 
Harritm,  3  T.  R.  757.  4  id.  177,  &  C.  lAvingaton  w. 
IMafidd,  1  John,  b-i'i.)  Gentlemen  would  confine  us  to 
the  policy.  But  by  what  authority  do  they  give  parol  en- 
dence  ?  If  they  may  do  so,  may  we  not  do  the  same  ?  The 
rale  ia  universal,  that  you  may,  by  this  evidence,  do  away  a 
doubt  which  is  raised  on  the  other  side  by  the  same  kind  of 
nideoce.  The  several  authorities  which  I  cited  at  the 
0{)ening  are  in  point. 

Curia.  The  insurance  was  on  far.  The  title  of  the 
iovfnce  was/urs  ;  under  which  were  detailed  bear  and  ra- 
non  skins,  opossum,  deer,  fine  fisher,  cross  foi,  martiD, 
*iki  cat,  wolf,  wolverine,  panther  and  cub  skins.  The 
MRDorandum  warrants  akma  and  hidea,  and  aU  other  orM- 
^ftruh/Mt  in  tknr  nature,  free  from  average  nnleia 
fUnl.  The  loss  was  not  absolutely  total;  though  Ae 
ffndi  in  question  were  so  much  injured  in  conwqiisnoe 
of  ibe  wreck  or  stranding  of  the  vesKl,  as  to  wan^t  the 
Vol.  VII.  28 
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This  will  not,  however,  entitle  the  plaintiffii 
to  recxirer,  if  the  subject  insured  is  within  the  memontn- 
dum ;  for  it  is  well  settled,  that,  in  such  a  case,  to  subject 
Co.  the  underwriters,  the  loss,  if  from  sea  damage,  must  be  to- 
tal in  fact.  {Phil,  on  Ins.  487,  tfc.  and  the  cases  tier* 
cUed,) 

It  is  contended  that  the  goods  are  covered  by  the  meino- 
randum;  1.  as  bong  with  the  generic  term,  #jbuu;  or,  if 
not,  then,  3.  within  the  ckrase,  aU  other  articles  perisha- 
bU  m  their  own  nattm. 

I.  There  can  be  no  doubt,  that,  taking  the  words  skint 
■nd  hides  in  their  largest  sense,  they  include  every  article 
of  the  invoice.  But,  to  obviate  this  difficulty,  which  both 
parties  seem  to  have  been  fully  aware  of,  the  plaialifTa  oHer^ 
ed  evidence  that,  by  the  understanding  of  the  trade  in  the 
city  of  New-York,  the  articles  are  not  considered  to  be 
within  the  terms  akitfs  and  hides;  ekina  being  those  where 
the  skin  constitutes  the  chief  value,  and  furs  where  the 
value  is  constituted  by  the  fur.  It  was  conceded,  both  at 
the  trial  and  at  bar,  that  the  policy  might  be  thus  ez[daioed 
by  showing  a  known  usage  of  trade,  as  it  is  expressed  in 
Ckrit  V.  The  Com.  bu.  Co.,  (7  John.  385,  390.)  But  it 
was  contended  that  the  offer,  and  the  evidence  which  fol- 
lowed, were  too  oanow;  being  confined  to  the  particular 
trade  in  fur  or  fur  skins  ;  whereas  the  usage  should  be  of 
trade  generally.  No  case  was  cited  ;  nor  do  we  think  the 
argument  warranted  upon  principle.  The  phrase  u»- 
age  (^  trade,  implies  a  restriction  to  that  class  of  merchants 
who  deal  in  the  article.  Beyond  that  circle  there  can  be  no 
usage,  such  as  was  sought  to  be  established.  To  sustain  the 
objection,  would,  therefore,  be  at  once  to  overrule  the  cases 
which  allow  a  usage  to  be  proved  at  all.  The  evideuce  whs 
properly  received. 

All  the  witnesses  for  the  plaintifTs,  who  were  traders  in 
fbr,  qf  longer  or  shorter  staodiog,  and  to  a  greater  or  lew 
extent,  concur  in  the  general  and  leading  distiqctioa,  that 
tkioM,  valuable  chiefly  on  account  of  tjie  fur,  are,  in  the 
tanguage  of  the  bade,  called  /w ;  and  that  ski»s  is  a  tenn 
appropriated  to  thoee  wliich  ore  valuable  chiefly  for  the 


OF  THE  STATE  OP  NEW-YORK.  S|0 

dtiD.  The  word  hide$  has  been  laid  nut  of  view  u  a  term 
cxMifeflaedly  inapplicable  to  fur  skins.  The  witoesaef,  whea 
examined  na  to  particulars,  ran  into  some  apparent  discre- 
pances ;  but  we  think  the  judge  was  clearly  right,  io  decid- 
iog  that  the  evidence  ahould  go  to  the  jury ;  and  in  refusing 
■  nonsuit. 

The  witnesseB  on  the  part  of  the  defendants  had  gene- 
rally been  officers  of  insurance  companies.  One  had  beea 
aa  insurance  broker.  So  far,  though  well  qualified  to  tes- 
tify to  the  understanding  of  insurers,  they  were  clearJIjr 
oot  BO  well  skilled  as  the  plaintifis'  wilnessea  in  the  uo- 
saenclature  of  the  trade.  There  was  one  of  them  who  bad 
also  been  a  dealer  in  fur.  With  the  exception  of  this  wit- 
nesfl,  none  of  them  pretend  aa  ability  to  speak  much  be- 
jroDd  the  insurance  offices.  So  far  as  their  knowledge 
extended,  they  concur  in  supposing  that  the  goods  in  ques- 
tion were  covered  by  the  term  skitu.  Most  of  the  wit- 
nesses appear  to  have  been  cross-examined ;  probably  to 
BO  extent  which  we  cannot  see,  much  less  nppreciata,  up- 
on paper. 

It  must  be  borne  in  mind,  however,  that  we  are  not  call- 
ed upon  to  pronounce  merely  what  conclusion  we  might 
have  cooie  to  as  jurors.  All  we  can  do  is,  to  examine  the 
evidence ;  and  if  it  be  such  as  plainly  not  to  warrant  the 
verdict,  we  ought  to  grant  a  new  trial.  Bat  the  question 
being  confessedly  proper  for  the  jury,  wc  cannot  under- 
Idte  to  weigh  the  testimony  in  nice  scales.  When  a  num- 
ber of  commercial  men  concur  in  stating  that  a  word  used 
ID  their  trade  has  acquired  a  certain  sense,  wc  cannot 
overturn  a  verdict  founded  upon  such  evidence,  merely 
because  they  have  given  some  particulars  and  illuBtrations 
diia9>e^ng,  either  partially  or  wholly,  with  their  generd 
statement.  Their  credit  has  undergone  the  constitutional 
tsst>  Notwithstanding  the  charge  of  the  judge,  the  jury 
■^  have  thought  the  case  e  very  dear  one.  We  weie 
•pperied  to  on  the  argument  by  a  vary  imposing  illustn- 
lioo  i  aad  toM  that,  to  sustain  this  verdict,  we  must  run  in- 
to the  solecism  of  holding  that  bear  «jbiiM  are  not  «Mm. 
Yet  it  is  very  easy  to  conceive  how  the  fur  skins  even  of 
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bean  may  have  acquired  a  technical  commercial  meanii^. 
The  eDumeration  in  the  invoice  is  of  various  classes  of 
animals  nbich  are  bunted  in  our  northern  forests,  aa  valu- 
Co.  able  chiefly  on  account  of  their  fur.  {Ed.  Encyctop.  Am. 
ed.  tit.  Canada.)  Others  are  sought  mainly  for  tbe  use  of 
their  skins.  The  former  are  the  object  of  the  American 
fur  trade ;  and  theii  skins,  especially  those  used  about  gar- 
neots,  have  come  to  be  synonymous  with  fur  in  the  popu- 
lar sense.  {Eng.  Sf  Claaa.  Diet.  Fur,  ed.  1813.)  The 
term  seems  thus  very  naturally  to  have  acquired  a  sense 
among  men  engaged  in  this  article  of  commerce,  contradia- 
tiaguished  from,  and  excluding  the  application  of,  the  gs- 
neric  term  akina.  The  testimony  of  the  plaintiffs'  witnessea 
was  corroborated  by  several  New-York  prices  current,  io 
which  the  kind  of  goods  in  question  were  ranked  as  fuia ; 
and  invoices  in  the  fur  trade  were  spoken  of  at  the  trial  aa 
giving  them  the  same  rank. 

It  is  said  the  technical  meaning  should  be  clearly  eatl^ 
liabed.  Be  it  so.  Though  we  may  not  think  it  clearij 
established  in  this  case,  we  do  not  see  enough  to  prevent 
a  jury  from  coming  to  that  conclusion.  They  must  have 
been  very  strongly  impressed  with  the  plaintiffs'  evidence, 
or  they  would  uol  have  dissented  from  the  charge  of  tbe 
judge. 

Insurers  on  furs  are  bound  to  know  the  import  of  tbe 
word,  among  men  trading  in  that  article. 

S.  Tbe  remarks  made  as  to  the  weight  of  evidence,  ap- 
ply with  still  greater  force,  to  the  other  question  of  fact 
decided  by  the  jury ;  that  is,  whether  these  furs  are  an 
article  periahable  in  tAetr  oton  nature.  Some  of  the  wit- 
nesses for  the  plaintiffs  spoke  very  strongly  on  this  subject. 
They  put  fur  skins  on  nearly  the  same  footing  with  cloths. 
It  is  difficult  to  fix  the  precise  extent  of  this  clause  in  tbe 
mMnorandam.  Taken  in  its  broadest  latitude,  it  coven 
every  thing.  It  was  probably  intended  of  those  articbt 
not  particularly  enumerated,  which  are  liable  to  perish  of 
themselves,  in  tbe  coarse  of  the  voyage,  without  any  ex- 
tenal  injufy. 
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ground  that  it  is  against  the  weight  of  evidence. 

The  defendanta  offered  to  prove  that  Roberta,  who  ef-  ^** 
fected  the  policy  as  agent  of  the  plaiotifTa,  urged  the  taking  Dmb  &■.€<■. 
of  the  risk  at  low  premium,  on  the  ground  that  the  articlea 
would  be  free  from  particular  average.  This  evidence 
was  clearly  inadmissible.  In  the  iirst  place,  it  was  no  mon 
than  the  hearsaj'  opinion  of  a  third  person.  It  was  not  a 
itipulatJoo.  It  was  not  the  representation  of  a  fact.  At 
most,  it  was  the  eipreuioo  of  an  opinion  as  to  the  mean- 
ing of  the  memorandum.  It  is  certainly  not  within  the  pow- 
er of  agent  to  fix  by  his  opinion  the  meaning  of  a  policy 
which  he  is  authorized  to  effect.  The  plaintifTs,  it  is  true, 
have  adopted  his  acts ;  but  not  such  a  legal  construction  of 
them  as  he  may  have  given,  though  at  the  time  of  ezecut- 
ing  his  power.  His  opinion  was  not  a  part  of  the  res  get- 
to.  It  was  said  a  latent  ambiguity,  being  created  by 
parol  evidence,  may,  in  all  cases,  bo  removed  by  parol. 
Hearsay,  however,  is  no  evidence.  If  the  defendants 
irished  to  avail  themselves  of  Roberta'  opinion,  they  should 
have  sworn  him.  It  is  not  necessary  to  say,  whether  such 
an  opinion  coming  from  the  plaintifTs  themselves  might  not, 
under  the  circumatances  of  this  case,  have  been  admissi- 
ble. Perhaps  it  would,  if  expressed  at  any  time,  as  weigh- 
ing upon  the  question  of  commercial  meaning,  or  the  sense 
in  which  the  memorandum  was  in  fact  understood  between 
the  parties.  (1  Maaa.  R^.  II,  13.)  But  if  this  be  so,  h 
does  not  follow  that  the  unsworn  opinion  of  a  third  per- 
WD  could  have  any  weight. 

The  ofier  to  prove  insurances  at  a  higher  premium  on 
tm-oiemorandum  articles,  for  the  same  voyage,  at  other 
offices,  and  that  insurance  of&ces  commonly  charge  a  high- 
«  premium  on  theie,  was  properly  overruled.  It  would 
not  go  even  to  show  the  understanding  of  this  particular 
company.  The  chaiging  of  a  higher  premium  elaawbere, 
ta^t  have  been  the  very  reason  why  the  plaintiA  made 
innancc  at  the  office  of  the  defendants.  The  custooi  of 
Ihii  <^ce  was  not  proposed  to  be  shown ;  and  if  the  ofier 
hid  betn  made,  it  would  have  gone  merely  to  their  own 
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Ivr-TWn,  uadentaiiding ;  not  that  of  the  plainlifia,  or  of  the  trade 
generally.  An  inquiry  into  the  relative  amounts  of  premi- 
um any  where,  ct>uld  determine  nothing  to  the  question. 

The  judge  being  right  in  hb  legal  decisions ;  and  there 
not  bsing,  in  our  opinion,  a  preponderance  of  evidence  in 
favor  of  the  defendants  sufficiently  strong  to  warrant  set- 
ting aside  the  verdict  as  against  evidence,  a  new  trial  must 
be  denied. 

New  trial  denied. 


Wahokn  and  Slisoeoland,  overseers  of  the  poor  of  tite 
town  of  Bethlehem,  against  Bbooks. 

D,  owned  t.      Assumpsit  on  the  statute,  (aess.  '10,  ck.  137, «.  7,}  for 
K|i«d*u>  nM-  money  paid  for  the  defendant's  use,  in   the  support  and 
jMra'°'utMU  maintenance  of  a  negro  man  named   Christian  H<dland, 
tim^'wM  St  *^'*  '''"*  '^'^°'"''  "^  charge  to  the  town  of  Bethlehem. 
rianiofi.  who      The  cause  was  tried  at  the  Albany  circuit,  1S26,  before 

■uinunoH  'h*  U  „    ,     ,  " 

riKTBbdonihit   DUSB,  C  JudgC. 

•d,  wiihouVoki  At  the  trial,  the  following  facts  were  in  evidence  :  On 
^injl^crtifi-  ^  22J  of  June,  1816,  Gerrit  P.  Van  fVie,  by  bill  of  sale, 
JJf^^'"''^^  sold  and  assigned  the  negro  lo  haac  Dennitton;  who 
Ml^punuutu  OB  the  same  day  executed  a  writing,  by  which  he  cove- 
(MM-Mni.  Banted,  that  in  ease  the  slave  would  serve  him  faithfully, 
hai^in  Act  be  Would  manumit  him  at  the  ex[Hration  of  6  1-2  yean. 
taf^lL^"!^  *^i  ^''°  ^^^  °'  ^^^ '''"  °f  ™'^t  Dennitton  endorsed  an  a»- 
■wm^^m*^  Thi  •W""*^"*  o'  ^11  his  right  and  title,  without  warranty,  to  the 
riftieia^vdi  defendant.    The  endorsement  was  dated  the  23d  of  De- 


af Um  poor  oipwHiad  ramKiF,  upon  an  ordsr  nf  miiniananei-,  for  hii  ■upport.  Htid,  that  B.  wa*  liablo 
«atiHOTaraaan,iDaBMUiidfcr  •ocbmuaaj'japaDtiig  ■(alula,  (Mat.  40,  c*.  13T,  t.  7.) 

m<al*o,lliatnana(ksio£.  10  nainUin  the  paupir  wai  nncoiaarjr,  prsTioiu  lo  Iha  aipaDilinira. 

H«I<  alao,  (hat  Mradjadkaiioii  «ri*oiuitk»i  ai  to  the  pauper')  plae*  of  uiilnnani,  waa  netaHUj*. 
~ 'i  liable,  up-m  tho  Maluis,  lo  lojr  lown  U  whidi  the  ala**  mKj  b«- 

fVoedwarOt,!. 

El  he  becoowB  cbari^oablo  may  aMel  lA  e^ 


n**Mllana«af  aalanbtlowBthal  orhianuler.    For 

iriw  nk  K  aetUnBaBi,  in  liii  owa  n)[hl.  Ihe  Inwn  lo  whie 

MavabnlAthaldMrefnUloiMaij  or  elnna  bii  GnBor  m 


tthalalMrefnUloiMaij  or'elH»abii<anBoriaaMai.     Vw  Waaieixlli,  J. 

It  li  |ii  iifiii  uaiattmuj  tkal  as  onlor  of  niainianuica  (hould  bs  oblaintil,  in  ociki 
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wHb  the  defendiuit  3  Tears.    On  tbe  16th  of  Deoetnbtf,  '^'XSF'^ 
IS20,  the  defeodaot,  by  writing  under  his  hand  and  kbI,  ' 

in  coDudeniUoo  of  $150,  tnanumitted  the  dave;  and  du- 
cbaiged  him  from  the  service  to  which  the  defendant  wu 
entitled,  by  virtue  of  tbe  transfer  from  Dermiaton.  In 
June,  1833,  Christian,  being  in  bad  heallli,  and  unable  to 
support  himself,  was  examined  before  two  justices,  who 
Irom  time  to  time,  gave  orders  on  tlie  overseers  of  the 
poor  of  B^Uehem  to  pay  the  accounts  exhibited  for  his 
maintenance  and  support;  which  were  paid  by  them  m- 
cordingly.  They  amounted  to  about  $160.  The  balaooe 
of  [woof  was,  that  the  slave  was  unable  to  support  bimielf, 
St  tbe  lime  he  was  manumitted. 

Tbe  judge  charged  that  CArtsttan  was  legally  a  slave  at 
tbe  time  of  the  manumission  ;  and  the  defendant,  not  hav- 
iog  obtained  a  certificate  from  the  overseers,  of  bis  slave's 
alxlity  to  support  himself,  &c.  pursuant  to  the  statute,  was 
responsible  in  this  action,  if  Ckriatian  was,  in  fact,  not  of 
oufficient  ability  to  support  himself  when  he  was  manumilt- 
ted.  That  this  was  the  only  question  for  them  to  try; 
the  reasonableness  of  the  expenditures  not  being  quei- 
tioued. 

Verdict  for  the  plaintifis,  6  cents. 

T.  Van  Vechttn  &  E.  Baldmn,  for  tbe  plaintiffs,  mov- 
ed for  a  new  trial. 

They  contended  that  Christian  was  the  slave  of  Brooks 
at  the  time  of  the  munumis.sion.  Christian  ini^t  have 
cofbrced  Denniston's  covenant  had  its  conditions  been 
complied  with.  (7  John.  Hep.  3^4.  I  Cotoen's  Bi^. 
1S7.)  But  without  such  compliance,  it  was  of  no  binding 
force.  The  defendant  acquired  all  the  rights,  and  was 
sul^t  to  all  the  liabilities  of  Detmiston;  and  he  roana- 
nitted  before  the  conditions  of  Denniston's  covenant  wen 
pMforroed.  Had  i>«nnufon  done  this,  is  there  a  douM 
ha  would  have  been  liable  ?  Tbe  stave  might  never  bim 
oonptied  with  those  conditions. 

liiM  action  is  brought  upon  tbe  7th  section  of  tbe  s|>t- 
ils,  (mm.  4Xij  cA.  137.)    Tbe  suit  is  givoi  i 
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"■w-^»K,  pcnon  irrftnamitting  the  slave.  The  defendant  is  within 
tb«  wordi  of  the  act. 

No  notice  to  provide  for  Cbriatian  was  necessary.  The 
defendant  had  lost  all  right  to  control  him,  even  so  far  as 
maintenance  was  concerned. 

The  jury  have  found  against  Chriatian'a  ability  to  main- 
tain himself;  and  were  bound  to  give  full  damages. 

J.  V.  N.  Yatu,  contra.  The  support  was  furnished 
without  any  adjudication  of  two  justices  as  to  the  place  of 
settlement.  (4  Cowm,  137.  7  John.  89.)  The  town 
calls  on  a  third  party  to  support  the  pauper.  An  adjudi- 
cation was  therefore  necesBBry;  though  it  seems  to  be 
otherwise  where  a  town  supports  its  own  paupers.  (1 
Cowm,  S05.)  An  adjudication  would  be  necessary  to  r«- 
more  a  slave  to  his  master's  residence,  within  the  statute, 
(1  R.  L.  292,  a.  33.) 

The  negro  was  not  Brooka"  slave ;  or,  if  otherwise, 
there  vras  evidence  on  both  sides  as  to  the  slave's  aUlity 
to  maintain  himself  when  he  was  manumitted.  The  jury 
have  virtually  found  in  favor  of  that  ability  by  giving 
nominal  damages;  and  the  court  will  not  disturb  their 
verdict.    (3  John.  Rep.  170.    id.  371.) 

(^tria,  per  Woodworth,  J.  The  first  question  that 
arises  is,  whether  Christian  was  the  slave  of  Brooka  at  the 
time  of  manumission.  Ho  certainly  was,  unless  the  stip- 
ulation made  by  Denniaton,  to  manumit  in  six  years  and 
an  half,  changed  that  relation.  The  agreement  was  con- 
ditional. If  the  terms  had  been  performed,  the  slave 
might  have  enforced  a  compliance.  Until  performance, 
the  rights  of  the  parties  remained  precisely  as  they  were 
before  the  conditional  agreement  was  made.  The  slave 
never  has  performed ;  and  consequently  the  arrangement 
became  inoperative.  1  admit  that  the  defendant's  title  was 
subject  to  this  condition.  It  would  have  been  conclanve 
against  him,  equally  as  against  Denniaton,  on  perfbnnance ; 
bat  that  never  took  place.  Besides,  the  act  of  maDamis- 
ibo  is  oMuMetUion  of  $50,  paid  by  the  slave,  waiof  itvdf 
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an  abandonment  of  the  conditional  agreement.    His  free-  ^5^"T25*» 
dom  was  not  in  consequence  of  having  performed  the  con- 


dition, but  of  a  pecuniary  consideration.      The  case  of      Wanr«m 
Eittletas  v.  Fleet,  (7  John.  324,)  is  in  point.    There  the       Brocks, 
written  promise  to  manumit  was  considered  a  conditional 
manumission  only  ;  and  that  the  slave  might  avail  himself 
of  it  if  the  condition  was  fulfilled  ;  otherwise,  not. 

The  liability  of  the  defendant  arises,  on  the  7th  section 
of  the  act  relative  to  slaves  and  servants.  (Seas.  40,  ch. 
137,  March  31,  ldl7.)  This  section  declares  that  the  per* 
8on  manumitting  a  slave  shall  be  liable  for  his  maintenance, 
in  case  he  becomes  a  charge  to  any  city  or  town  ;  and  that 
the  overseers  of  the  poor  may,  from  time  to  time,  recover 
the  amount  of  the  money  expended  for  maintenance,  troth 
the  person  by  whom  the  slave  was  manumitted,  by  action 
on  the  case  for  money  expended  for  his  use. 

It  is  contended  by  the  defendant,  that  there  must  be  a 
previous  adjudication,  before  the  master  is   liable.     The 
statute  does  not   prescribe   the   form  of  proceeding.      It 
seems  to  me,  the  right  of  the  plaintiffs    is  made  out,  if 
the  person  manumitted  was  a  slave,  unable  to  support  him- 
self at  the  time  of  manumission,  had  become  a  charge  on 
the  town,  and    the  expenditures  were  reasonable.      The 
remedy  given  is  not  derived  from  the  poor  laws ;  but  de* 
pends  on  this  statute.     An  adjudication  of  settlement  would 
be  useless ;  the  settlement  of  a  slave  would  follow  that  of 
the  master  ;  but  it  is  immaterial  in  this  case,  where  the  set- 
tlement of  the  former  master  was.    The  claim  does  not 
rest  on  this  ground  ;  but  on   the  statute  which  gives  the 
action  in  case  the  slave  becomes  a  charge.    It  is  not  like 
the  cases  under  the  act  for  the   relief  of  the  poor,  where 
one   town  prefers  a  claim  against  another  town,  under  the 
16th  section  of  that  act,  or  where  the  claim  is  by  a  town 
against  the  county,  under  the  25th  section.     (7  John.  89« 
4  Cowen^  137.)    There  an  adjudication  as  to  settlement 
is  necessary  before  any  liability  is  incurred.    It  is  in  conse* 
queoce  of  the  settlement,  or  because  no  settlement  has  beeo 
gained,  that  the  claim  in  such  cases  is  founded.    An  ad- 
judication, therefore,  becomes  a   pr^-requisite.     If  tbera 
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r-nu,  hod  been  no  other  act  od  the  subject,  than  the  act  for  the 
1.^^  settlement  and  relief  of  the  poor,  would  the  plsintiffs,  uo- 
raiim  der  that  act,  have  aoy  remedy  against  the  defendant  ?  I 
1,^,  apprehend  not.  The  33d  section  declares,  that  it  shall  be 
lawful  to  remove  any  slave,  who  shall  have  left  his  master ; 
or  shall  have  wandered  from  town  lo  town,  to  the  place  of 
settlement  of  his  master.  This  does  not  apply  ;  because 
Cbrittian,  at  the  time  he  became  a  charge,  was  not  a  slave, 
but  a  freeman.  His  master's  settlement,  therefore,  nes  not 
his.  Even  if  he  liad  been  a  slave,  all  that  this  section  au- 
thorizes is,  to  remove  him  to  his  master's  place  of  settlement. 
I  do  not  perceive,  therefore,  that  the  question  of  settlement 
is  at  all  brought  into  view  upon  the  case  presented,  as 
founded  on  the  act  of  1817.  Suppose  the  slave  in  this 
case  had,  after  bis  manumission,  gained  a  settlement  in  ano- 
ther town,  then,  undoubtedly,  the  town  of  Bethlehem 
might  have  removed  him,  under  the  poor  act,  if  they  bad 
elected  so  to  do  ;  but  they  were  not  bound  lo  pursue  that 
remedy.  They  might  elect  lo  call  upon  the  master  for 
the  necessary  maintenance  under  the  7ih  section.  What 
is  required  by  that  section  ?  If  (he  slave  is  not  of  suffi- 
cient ability  to  provide  for  his  support  at  the  lime  of  manu- 
mission, the  master  shall  be  liable  in  case  the  slave  beconua 
a  charge  to  any  city  or  town.  Wlieiber  he  was  of  suffi- 
cient ability  lo  support  himself,  and  whether  he  became 
a  charge,  are  questions  to  be  tried  in  the  action  against 
the  master.  Any  formal  adjudicaiioo  by  two  Juslicea, 
thai  Christian  had  become  a  charge,  and  that  the  de- 
fendant was  bound  to  pay,  could  not  afTect  him.  He  was 
not  amenable  to  such  a  Jurisdiction,  and  would  be  at  liberty 
to  disregard  it.  The  act  does  not  prescribe,  nor  does  it 
contemplate  such  a  course,  as  necessary  to  render  the  de- 
fendant liable.  So  far  as  to  justify  the  overseers  in  rela- 
tion to  the  duty  they  owed  the  town,  it  was  proper  that 
they  be  authorized  to  make  advances ;  and  therefore  the 
proceeditiga  in  thia  case  were  similar,  in  that  respect,  to 
tboM  where  a  pauper  under  the  poor  act  applies  for  relief. 
On  the  28tb  Jane,  1823,  Christian  was  ezaraioed  before 
two  jtittieM.      H«  declared    ha  was  unable    to  rapport 
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himself.     Subsequent  to  this,  at  different  times,  the  justices  ^^^'^2?^ 
directed  the  overseers  to  pay  certain  accounts  for  mainte- 


nance, and  they  were  paid  accordingly.  This  was  necessa-  ^•"Wi 
ry  to  be  done ;  otherwise  the  overseers  could  not  claim  an  Brooki^ 
allowance  for  the  sums  advanced  in  adjusting  their  accounts. 
If  the  examination  of  the  circumstances  from  which  to  de- 
termine whether  the  applicant  is  a  charge  and  entitled  to 
relief,  is  termed  an  adjudication,  its  operation  is  only  to  le- 
galize the  acts  of  the  overseers,  as  between  them  and  the 
town.  It  seems  that  all  necessary  previous  steps  were  taken 
before  relief  was  afforded. 

It  may  be  further  observed,  that  under  the  7th  section,  if 
the  slave  who  has  been  liberated,  being  unable  to  support 
himself  at  the  time,  should  afterwards  become  a  charge,  it 
would  be  the  duty  of  the  overseers  of  the  poor  of  any  town 
where  he  should  happen  to  be,  to  relieve  him.  For  this, 
they  might,  and  ought  to  call  on  the  former  master.  In 
case  of  his  inability  to  answer,  I  apprehend  the  town  afford- 
ing relief  would  not  be  remediless.  If  the  person  manumit- 
ted had  gained  a  settlement,  he  might  be  removed  to  it.  If 
he  had  derived  no  settlement,  the  case  would  foil  within  the 
35th  section  of  the  poor  act.  Then,  indeed,  an  adjudication 
as  to  settlement,  would  be  requisite,  in  order  to  constitute  a 
county  charge. 

On  the  whole,  I  am  of  opinion  that  Christian  was  the  ^ 
defendant's  slave  until  the  manumission  ;  that  he  was  un- 
able to  support  himself,  and  became  a  charge  to  the  town 
of  Bethlehem ;  that  no  adjudication  of  settlement  was  ne- 
oessary,  and  that  the  defendant  is  liable  for  the  money  ad- 
vanced. 

A  new  trial  must  be  granted,  with  costs  to  abide  the 
•vent. 

New  trial  granted* 

:4- 
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Strang  againat  A.  and  J.  Holues. 

I  the  penalty  $7000,  dated  December 
i^t  u  r?.'h7,  aOlb,  1817,  conditioned  to  pay  $1500  one  year,  and  $1500 
»iiMrf^d^two  years  after  date,  with -iaterest;  tried  at  the  Sullivan 
^,1^ ''^*;  circuit,  May  23,  1826,  before  Betts,  (late)  C.  Judge. 
l»n^b<»d,»n«  At  the  trial,  the  defendants,  under  the  plea  of  non  eat 
■MDi.u  A  ^odfactum,  and  a  notice  of  special  matter  for  that  purpose, 
00  luch  bond,  provcd,  that  in  J-uly,  1821,  one  of  the  defendants  convey- 
n^.i.'HM' *•*  '^""^  ^"^  ^^^  plaintiff  by  deed,  expressing  a  consideratioD 
T!i«  eondiiioo  "^  $3500,  (vhich  he  received  in  satisfaction  of  the  bond ; 
f' 'p*"*""""^' though  this  was  not  delivered  up  or  cancelled.  The  no- 
mnunt  diM  upon  tice  stated  the  accord  and  satisfaction  to  have  been  on  the 
wb^iirrihedv  10th  of  April,  1821.  The  accord  proved  was  verbal;  and 
''^T'lUd    not  in  writing. 

S^t^™™"!!.,  '^^^  i'^^S^  decided  that  the  variance  as  to  the  time  was 
M^"*^'  '»'"'''  immaterial ;  that  one  of  several  joint  obligors  can  make 
■flcr  the  dif  of  satisfaction  for  the  others.  And  intimating  an  opinion 
'"'t  "  tiiM  of  against  tbc  plaintiff,  be  submitted  to  a  nonsuit,  with  leave 
cJ^^^'^n  to  move  this  court  to  set  it  aside. 
diO^'^wr*"'!!!      ^  motion  was  now  made  accordingly. 

pined  from  id     R.  Manning,  for  the  plaintiff,  said,  that  the  bond  could 
"  Anu^diDd  not  be  discharged  by  this  parol  accord.    The  debt  or  duty 
Ma  oT^Bnl  **i  ^  bond  being  certain,  accord  and  satisfaction  u  no  plea, 
n^'**'^  "*  '"•1®^*  ■'  ^  shewn  to  have  been  by  deed ;  and  to  have  pro- 
duced the  satisfaction.     {Preston  v.  Chriatmaa,  2  WUa.  86. 
Cro.  Eliz.  46.    Alden  v.  Blague,  Cro.  Jac.  99.    Noyta 
T.  Hopgood,  Cro.  Jac.  64!).     Oliver  v.  Leaae,  Cro.  Car. 
86.    Kaye  v.  Waghome,  1  Taunt.  428.)    The  deed  makes 
DO  mention  of  the  accord  and  satisfaction.     The  parol  evi- 
dence went  lo  vary  its  effect ;  for  this  was  the  only  ground 
of  its  introduction  in  evidence.     (7  John.  341.     1  John. 
139.)    The  plaintiff's  demand  being  $7000,  the  sum  ei- 
presied  in  the  deed  would  not  be  a  satisfaction  of  it.    The 
bond  being  forfeited,  had  become  single. 
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P.  jF.  HunUy  contra.    True,  the  accord  ww  by  parol ;  ^^'TS"^ 
but  the  satisfactioD    was  by  deed.    The   accord   relates         ' 


merely  to  the  manner  iii  which  the  pre-existing  debt  is  to       fttrmag' 
be  satisfied.     In  this  case,  it  was  an  agreement  that  the      HoIbm. 
satisfaction   should    be  by  deed.     The  bond  shewed    the 
Yery  sum  to  be  due  which  is  expressed  in  the  deed.    The 
accord  needed  not    to  be  mentioned  by   the  deed.    The 
execution  of  that  was,  eo  instanti,  a  satisfaction. 

The  only  cases  which  have  a  semblance  of  bearing 
against  the  defendants  are  from  Croke.  They  are  cases 
of  ancient  strictness;  and  justify  the  remark  of  Van  Ne$9f 
J.  in  IVcUkson  v.  Inglesby,  (5  John.  390,)  that  *'  there  is 
more  nicety  than  good  sense  in  some  of  the  cases  on  this 
subject.'^  He  says  that '^  Pinners  casCi  (5  Co.  117,)  has 
always  been  received  as  good  law  ;  and  there  it  is  admit- 
ted that  payment  of  a  horse  instead  of  the  money  due,  &c 
will  be  adjudged  a  satisfaction,  if  so  accepted  by  the  plain- 
tiff." He  says  further,  '<  In  the  present  case,  we  cannot 
undertake  to  say  that  a  delivery  of  stock  in  trade  and  an 
assignment  of  outstanding  debts,  is  not  a  valuable  satis&o- 
tion.  We  cannot  undertake  to  put  a  value  oa  the  stock 
in  trade,  any  more  than  the  court  in  PinneTs  case  could 
pat  a  value  on  the  horse  received  in  satisfaction  of  a  debt. 
Theiproperty  assigned  and  delivered  may  amount  to  the 
sum  in  demand,  and  more  ;  or  it  may  amount  to  less.  It 
is  sufficient  that  the  plaintiff  accepted  it  as  a  full  satisiao- 
tk>n."  LUt,  (s.  344,)  is,  that  the  thing  is  a  satisfactioD^ 
though  of  less  value  than  the  money ;  because  it  was  so- 
eepted  as  satisfaction.  (16  John.  86,  3  John.  C!a$.  243»: 
&P. 

Manning,  in  reply.  By  non-payment,  the  penalty  be« 
came  the  debt.  There  is  only  one  case  where  satisfao» 
tion  of  the  condition,  after  the  day,  will  bar  an  action  oa 
the  bond.  That  is  a  payment  of  the  money.  This  is  by 
statute ;  and  we  cannot  farther  depart  from  the  connnoo.  . 
law.  Here  is  confessedly  no  payment.  There  is,  at  inost^ 
mn  accord  and  satisfaction  of  part. 
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CWto,  per  SuTBiRLAitD,  i.  Tlie  defendants  cnnteod 
that  the  parol  evidence  of  the  giving  and  acceptance  of  the 
deed  by  fray  of  accord  and  salJsfoctioa  of  the  bond,  was  io- 
admiraible. 

In  Nealv.  Skeaffield,  (Cro.  Jae.  254,)  the  action  was 
debt  upon  an  obligation  for  £14,  conditioned  for  the  pay- 
ment of  £7  at  the  birth  of  the  plaintiff's  child.  The  de- 
fendant pleaded,  that  before  the  birth  of  the  child,  i(  was 
agreed  between  the  plaintiff  and  the  defendant,  that  where- 
at the  plaintiff  was  to  have  a  load  of  lime  of  the  defend- 
ant, for  which  he  should  be  indebted  to  him,  that  the  de- 
fendant should  acquit  him  thereof;  and  the  plaintiff  should 
accept  of  that  debt  in  satisfaction  of  the  aaid  obligation ; 
and  that  the  plaintiff  did  accept  of  the  said  load  of  lime  tn 
aiMafacHon  of  the  said  bond.  Upon  demurrer,  the  plea 
was  held  to  be  bad,  because  it  stated  the  lime  to  have  been 
accepted  in  satisfaction  qf  the  bond ;  whereas,  it  ought  to 
have  been  pleaded  in  satisfaction  qf  the  aunt  ntentioned  tn 
the  cemdition  of  the  bond.  For  the  bond  itself,  it  was  said, 
cannot  be  discharged  without  epecialttf. 

In  PinneTa  case,  (5  Coke,  117,)  the  plaintiff  brought 
an  action  of  debt  on  bond,  in  the  penalty  of  £16,  condi- 
tioned to  pay  £8  I0«.  on  the  Itlh  of  November,  1600.  The 
defendant  pleaded,  that  before  the  said  day,  to  wit,  on  the 
IM  of  October,  he  paid  the  plaintiff  £5  2«.  3d.,  which  the 
plaintiff  accepted  in  full  satisfaction  of  the  money  mention- 
ed in  the  condition.  The  plea  was  held  bad,  in  not  stat- 
ing that  the  money  toaa  paid  tn  full  eatisfaction,  but  only 
that  the  plaint^  accepted  it  tn  fall  aatiafaction.  But  for 
that  defect  in  the  plea,  the  demurrer  would  have  been  over- 
ruled. 

-  In  Preaton  v.  Chrietmae,  (2  WUa.  86,)  to  en  action  of 
debt  on  bond,  the  defendant  pleaded  accord  and  satisfac- 
tioD,  to  wit,  that  he  released  to  the  plaintiff  all  his  equity 
of  rederoptioo  of  certain  tsnententa,  in  aatiefaetion  t^  all 
bomds,  whereia  the  defendant  was  bound  to  the  plaintiff. 
The  plaintifT  demurred ;  and  it  waa  cxinlanded  l^  Poola, 
aergeant,  that  the  plea  waa  bad  on  two  grounds :  1.  That 
an  equity  of  redemptioD  is  of  no  valut  in  law,  and  thera- 
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fore  could  be  no  legal  satisfaction  for  a  pre-existing  debt ;  raw-Ton^ 

and,  2.  That  the  action  being  upon  a  deed,  the  accord  and 

satisfaction  should  be  by  deed ;  and  not  being  pleaded  to 

be  by  deed,  the  plea  was  bad.     He  admitted  that  where 

there  appears  to  be  a  condition  to  a  bond  for  payment  of 

money,  an  accord  without  deed  may  be  pleaded  in  satis* 

faction  of  the  money  or  condition;  but  not  in  satisfactioti 

of  the  deed  or  obligation.     And  this  distinction  was  muh 

tained  by  the  court.     They  say,  '<  This  being  a  debt  upon 

an  obligation  withotU  any  condUum,  satisfaction  must  be 

pleaded  to  it  by  deed ;  and  they  rely  upon  Blake's  caee, 

(6  Coke,  43,)  and  Neal  v.  Sheaffidd,  {Cro.  Jac.  254,)  as 

directly  in  point.     The  same  distinction  is  taken  in  Aldm 

T.  Blague,  (Cro.  Jac.  99,)  and  Noyes  y.  Hopgood,  (Cro. 

Jac.  649 ;)  and  vid.  Manhood  v.  Crick,  (Cro.  Eliz.  7i6i 

Cro.  Car.  86,  S.  C.) 

In  an  anonymous  case,  (Cro.  Eliz.  46,)  the  defendanti 
to  an  action  of  debt  upon  an  obligation  to  pay  £40  at  itfs* 
eh^mas  eve,  pleaded  a  concord  between  him  and  the  plain* 
tiflr,  that  if  he  gave  him  a  hawk  and  £20  at  MichedmOM 
day^  the  obligation  should  be  void  ;  and  that  he  gave  the 
hawk  and  £20  at  the  day,  and  the  plaintiff  accepted  it. 
The  plea  was  held  bad ;  and  the  reason  assigned  is,  that  the 
bond  was  forfeited  at  Michalmas  eve  by  non-payment; 
end  so  became  single ;  which  cannot  be  discharged  by  sucb 
a  naked  averment  in  fait,  of  such  an  acceptance,  although 
the  agreement  was  before  the  day  ;  but  acceptance  before 
tbe  day  would  have  been  a  good  discharge.  Yet,  accord- 
log  to  the  cases  already  cited,  acceptance  before  the  day 
would  not  be  good  when  pleaded,  as  in  this  case,  in  satis* 
fiiction  of  the  obligation,  and  not  of  the  condition  or  mo- 
ney. And  the  circumstance  that  the  bond  had  become 
single  by  forfeiture,  was,  upon  this  plea,  of  no  importance. 
Oliver  v.  Lease,  (Cro,  Car.  86,)  was  debt  upon  a  ein- 
gle  bill.  The  defendant  pleaded  that  he  enfeoffed  the 
plaintiff  of  such  land,  in  discharge  of  the  bill,  which  he  ac- 
cepted ;  and  it  was  held  to  be  a  bad  plea. 

In  Kaye  v.  Waghome,  (i   Taunt.  4S8,)  it  was  held, 
that  a  covenant  under  seal,  not  brokeOi  could  not  be  dia- 
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I  cht^ed  b;  a  parol  agreement.    (Vid.  Com.  Dig,  Accord, 
B.l.) 

In  the  caie  at  bar,  the  defendant  having  given  notice  of 
hii  accord  and  satisfaction,  instead  of  pleading  it  specially, 
no  question  can  arise  upon  the  distinction  taken  in  the 
preceding  cases,  between  a  plea  in  satisfaction  of  the  obli- 
getion,  and  one  in  discharge  of  the  condition  or  money 
doe.  The  notice,  in  fact,  states  the  accord  and  satisfac- 
tioa  to  have  been  made  and  accepted  in  payment  and  dis- 
charge of  the  *wn  of  money  then  due  on  the  bond ;  and 
not  of  the  bond  itself.  But  if  it  had  not,  the  party  would 
not  hare  been  concluded  by  it  as  by  a  plea.  It  is  of  no  im- 
portance that  the  bond  nas  due ;  and  therefore  strictly  for- 
fcited  ;  for  on  a  bond  conditioned  for  the  payment  of  mo- 
ney, the  plaintifT  cannot  recover  beyond  the  amount  of  the 
condition. 

Our  statute,  (1  R.  L.  518,  a.  6,)  declares  that,  on  bring- 
ing the  principal,  interest  and  costs,  into  court,  at  any  time 
pending  an  action  upon  any  such  bond  with  a  penalty,  it 
abill  be  deemed  in  favor  of  the  defendant,  a  full  discha^ 
of  the  bond.  The  condition  of  the  bond,  as  well  after  as 
before  forfeiture,  is  the  amount  due  upon  it. 

It  would  seem,  then,  to  be  unimportant,  whether  an  accord 
■ad  ntisfaction  like  the  one  in  this  case,  took  place  before 
or  after  the  bond  became  due.  For  the  debt,  in  judgment 
of  law,  is  the  same  in  either  event ;  and  the  cases  which 
have  been  cited  alt  agree,  that  an  accord  and  satisfaction 
of  the  money  due  by  the  condition  of  a  bond,  before  forieit- 
ure,  is  good  by  parol. 

The  sufficiency  of  the  satisbction  cannot  be  questioned. 
It  was  the  conveyance  of  land,  which,  like  the  gift  of  a 
bone,  bawk  or  robe,  shall  be  intended  might  be  more  bene- 
ficial to  the  plaintifi*  than  the  money  ;  or  otherwise  be 
would  uoi  hare  accepted  it  in  satisfaction.  {fVatkintoa  v. 
MgUtb!/,5.John.am.) 

Motion  denied. 
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May,  18t?. 


Erwui 

Erwin  against  Olmsted.  oims'tMk 

Trespass  quare  clausum  fregitf  and  for  turning  the  ^  »«^  «»• 
plaintiff  out  of  his  house  and  destroying  his  goods ;  tried  tomircbaiaUin^ 
at  the  Montgomery  ciTCMiti  December,  1825,  before  Wil- riihtto eour.  * 

LiAMs,  c.  Judge.  b:?firr  ^ 

At  the  trial,  the  plaintiff  proved  that,  on  the  7th  Feb-  »««i  of  mocw, 

'  r  r  »  who  enleni  upon 

ruary,   1821,  the  defendant   entered  and    took  possession  the  intruder,  ami 
of  a  house  claimed  by,  and  in  possession  of  the  plaintiff,  his  tum,  enters 
and  removed  and  injured  his  goods,  while  he  was  absent  owne/"<m  of 
with  his  wife,  under  a  warrant  at  the  suit  of  the  defendant.  J^fT*??;.'** 

owner    Wmj 

The  plaintiff  had  been  in  possession  from  the  1st  of  Janu-  »nwntain  tre»> 


ary  preceding.  One  tenant  m 

It  farther  appeared,  that  the  plaintiff's  wife  was  one  of  riehttoenterup^ 
the  children  and  heirs  of  Thomas  Palmer,  deceased  ;  and  IISd^ST hlmo^ 
as  such  was  entitled  to  an  undivided  seventh  part  of  the  tj*   p«>«w»<»» 

*  II  ne  do  f  o,  tret* 

foetid  in  quo,  subject  to  the  uses  declared  in  the  last  will  pan  mart  e/oif 

'  •*  turn  /rtgU  Um 

of  Palmer.  for  the  iiyuiy. 

The  defendant  claimed  title  under  an  alleged  contract 
between  him  and  one  Uawley,  who  had  a  power  from  fV. 
Palm/sr^  one  of  the  heirs,  to  act  for  all  the  heirs  of  Palmer; 
by  which,  on  the  1st  of  November,  1819,  it  was  agreed  that 
IV.  Palmer  should  convey  the  locus  in  quo  to  the  defend* 
ant,  and  one  J.  G.  C.  on  their  paying  .$271,25  ;  of  which 
$40  was  to  be  paid  December  Ist,  1819;  and  the  residue 
in  5  annual  payments.  No  power  from  the  heirs  to  fV» 
Palmer  was  proved.  The  defendant  entered  under  this 
contract,  and  built  the  house ;  and  lived  in  it  till  the  fall  of 
1820.  He  then  removed  out  of  the  house ;  but  requested 
one  Carr  to  look  to  it,  and  keep  the  doors  shut.  The 
plaintiff  took  possession  in  the  defendant's  absence. 

On  this  evidence,  the  judge  nonsuited  the  plaintiff. 

L.  H,  Palmer  now  moved  to  set  aside  the  nonsuit ;  and 
for  a  new  trial.  He  said  the  plaintiff  had  lawful  poMe»- 
sion,  with  title.      The  prior  poaiession  of  the  defendant 

Vol.  Vil.  30 
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WW-TORK,  could  not  avail  him.  He  had  no  title.  No  power  of  at- 
torney from  the  heirs  to  W.  Palmer  was  produced  ;  and 
if  it  had  been,  the  contract  with  the  defendant  was  execu- 
tory ;  and  did  not  amount  to  a  license  to  enter.  (9  John. 
35.)  The  conditions  of  sale  were  not  performed  ;  and  the 
defendant,  therefore,  had  no  title  either  in  law  or  equity. 

D.  Cady,  contra,  cited  Hyatt  v.  fVood,  (4  John.  150.) 
The  case  presented  several  other  points,  which  were  dis- 
cussed by  the  counsel ;  but  the  above  is  sufficient  to  present 
the  questions  of  law  examined  by  the  court. 

Curiae  per  Savage,  Ch.  J.  The  plaintifT,  in  right  of 
his  wife,  owned  an  undivided  seventh  part  of  the  premi- 
ses ;  and  being  peaceably  in  possession,  had  a  right  to  re- 
main there,  as  against  the  defendant,  unless  he  has  shown 
such  a  title  as  will  justify  the  authority  exerted  by  him. 
No  power  was  produced  on  the  trial  from  the  heirs  to  fV. 
Palmer.  Nothing  was  paid  upon  the  contract  of  purchase ; 
and  there  was  no  stipulation  about  the  possession.  There 
is  no  evidence  that  IV.  Palmer  was  authorized  to  convey 
the  plaintiff's  interest.  Besides,  a  mere  agreement  to  sell 
land  does  not  constitute  a  license  to  the  purchaser  to  en- 
ter. (9  John.  35.)  And  if  it  did  amount  to  a  license  in 
this  case,  it  is  from  one  of  several  tenants  in  common ;  and 
would  not  authorize  the  purchaser  to  turn  out  his  co-tenants. 

The  case  of  Hyatt  v.  fVood^  (4  John.  150,)  is  not  an  au* 
thority  for  this  case.  There  the  plaintiff  was  a  more  in- 
truder, if  not  a  tenant  at  will  to  the  defendant.  The  lat- 
ter was  considered  by  the  court  the  true  owner.  He  had 
purchased  from  the  only  person  who  showed  any  right; 
and  had  paid  a  valuable  consideration.  He  was  adjudged  to 
have  a  title  which  would  have  supported  a  plea  of  liberum 
tenementum.  The  facts  in  this  case  are  far  different.  The 
plaintiff  shews  an  absolute  title,  in  his  wife,  to  a  portion  of 
the  premises.  The  defendant  shews  no  title  which  would 
have  supported  a  plea  of  liberum  tenementum ;  nor  any 
thing  beyond  a  license,  if  so  much.  At  most,  he  had  but 
an  equal  right  with  the  plaintiff,  even  if  he  had  a  deed  from 


OF  THE  STATE  OF  NEW-YORK.  SSI 

fV.  Palmer.    The  latter  could  convey  only  his  own  right-  ^S^'T^'f* 
As  the  plaintiff  had  never  conveyed,  or  parted  with  bis    v^^-!^^^o 
interest,  his  title,  to  the  extent  of  it,  must  be  considered      DtTenpoii 
good.     The  defendant's  interest,  if  any,  cannot  be  great-      Wheels. 
er  than  the  plaintiff's.     The  defendant,  therefore,  had  no 
right  to  dispossess  the   phintiff.     The  nonsuit  must  be  set 
aside ;  and  a  new  trial  granted. 

Rule  accordingly. 


Davenport  and   Barns  against  Wheeler  and  Buroess. 

On  certiorari  from  a  justice  s  court.  pUintifia   in  a 

The  facts  are  sufficiently  stated  in  the  opinion  of  this  JJ^^^f^^^^^  ^ 

court.  ■?•«**  ^  .con- 

tract ;    held, 

that  they  could 

not  recover  up- 

Denio,  for  the  plaintiffs  in  error,  cited  2  John.  207;  IS  on  evidence  ap. 

•  *    ^m^      ,/-...»     .  r»»       m    -n     a     IS    y« .  plicable    to  the 

id.  359;    12  id.   165  ;   5  B.  fy  r.  61.  general    counta 

only;  each  ev^ 
idence  being  oIh 

A.  C.  Griswold,  contra.  '"^^li™..  a 

recovery  npon  a 
special  contract 

Curia.     Wheeler  <$-  Burgess  sued  Davenport  fy  Bams,  to  pay  for  goods 

,  ,     ,  1,11  .         ,  to   be  delivered 

in  the  court  below ;  and  declared  on  a  contract  in  these  within  a  certain 
words :  "  Agreed  to  sell  D.  Davenport  8f  Co.  at  the  toil  celJulin"**  pUc^ 
<<  boose  neari?ont6,  200  barrels  of  good  salt,  at  Us.  lOd.  KT^deiiviSJirw 
"per  barrel,  within  .%  days,  payable  on  delivery.     Sdina^  tendered  wttUn 

"Oct.  10th,  1821.  mt*  thatVce. 

Wheeler  Sf  Burgess.      anTILseptl!^ 
"  We  agree  to  pay  for  the  above  on  delivery.  UJJe  aiUr  the 

D.  Davenport  4.  Co:'      T^,^\.  ^' 

tion. 

The    whole    salt  was  never  delivered:    but  only    136     Z). ^^.owad 

IV    i  B     tar 

barrels  and  ISOlbs. ;  and  some  portion  of  this,  as  it  appear-  go<^«,the  *pric« 
ed  by  the  receipts,  was  delivered  after  the  time.    This  was  J^i  '^  uquiduS 

by  the  agree- 
ment of  partiee. 
The  (brmer  paid  part,  and  6naUy  suted  an  account,  and  drew  a  check  for  the  balance,  and  eent  it  by  a 
neneacer  to  W.  ^  B.  one  of  whom  objected,  to  the  mmsenger,  that  the  balaaee  wae  too  small ;  Mt 
received  the  check,  and  obtained  the  money.  In  an  action  by  the  vendors,  brought  several  months  after- 
wards ;  kdi^  that  they  were,  by  this  transaction,  oonobided  as  to  the  ameittt  dTth*  goods ;  that  it  was 
equivalent  to  an  vrntnul  tomfmiotuni  ;  and  that,  thereibre,  the  vendors  eottid  not  recover. 
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inw-TORK,  admitted,  and  neither  party  pretended  that  the  contract  had 
'  been  strictly  fulfilled,  on  either  side. 

On  the  16th  of  January,  1822,  the  plaintiffs  below  sent, 
by  one  Matthews,  to  the  defendants  below  for  a  check  for 
the  balance  due  on  salt  actually  delivered  ;  and  the  defend- 
ants stated  an  account,  crediting  the  plaintiffs  with  the  whole 
200  barrels,  as  if  dcUvered  at  $295,83;  and  debting  them 
with  cash,  $74,96 

(As  to  certain  salt  received  at  Salina.)    Trans- 
portation 31^  barrels,  11,15 
63^  blls.  sold  at  18a.                                            142,55 


228,66 
For  balance,  the  deft's  check,  67,17 


.295,83 
The  plaintiffs  received  the  check,  one  of  them  objecting 
to  the  messenger,  but  not  to  the  defendants,  that  the  sum  of 
tbe  check  was  too  small,  or  rather,  as  the  messenger  testifi- 
edy  '^  he  appeared  to  be  dissatisfied  with  the  amount,  as  not 
sufficient  to  pay  the  claim  of  the  plaintiffs."  No  objection 
was  communicated  to  the  defendants  till  several  months  af- 
lor;  when  the  suit  was  brought. 

At  the  trial,  the  plaintiffs  offered  to  show  the  price  of 
nit  at  the  time  tbe  contract  was  to  have  been  performed. 
Tbe  defendants  objected  to  the  testimony  on  two  grounds : 
1.  Because  the  plaintiffs  were  not  entitled  to  recover  on 
the  contract ;  as  they  had  not  proved  a  performance  on 
thetr  part ;  and  2.  Because  they  had  accepted  the  check 
in  full  satisiflM^tion  of  tbe  contract.  Tbe  objection  was 
OTermled.  Testimony  as  to  price  was  received  ;  and  the 
justice  finally  gave  judgment  for  the  plaintiffs  below^  for 
1^15,39  damages. 

That  branch  of  the  objection  which  says  tbe  plaintiffs 
were  not  entitled  to  recover  on  their  contract,  for  want  of 
abowing  performance,  is  fatal.  They  had  declared  on  the 
qpadal  contract  alone.  They  inserted  no  general  counts ; 
and  H  was  not  pretended  that  they  had  performed.  A  de- 
Every/  or  an  ofieir  to  ddiver,  within  the  30  days^  at  tbe 
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Rome  toll  house,  was  necessary.    They  had  done  noth-  ^^J^-fSf^ 
ing  hke  a  performance.  n^^^^/ 

But  suppose  they  had  a  proper  count ;  and  were  enti-  D»?«ipon 
tied  to  recover  on  a  quantum  mentU  for  goods  sold ;  both  wimcUt. 
parties  having  waived  and  disregarded  the  special  con- 
tract, (though  of  this  there  is  some  doubt.)  The  answer 
isy  that  the  defendants  had  stated  an  account,  and  drawn  a 
check  for  the  balance,  which  the  plaintiflfs  had  accepted 
upon  the  footing  of  a  balance  stated,  with  the  particulars 
in  their  possession  without  objection  for  several  months. 
Having  violated    the   contract,  (suppose  on    both   sides,)  » 

the  matter  rested  in  compromise.  No  express  contnM 
remained  to  fix  the  precise  amount.  One  offers,  and  tbe 
other  accepts  a  certain  sum  as  the  true  balance.  We  say 
accepts;  because  complaining  to  the  letter  bearer  was 
nothing.  It  never  reached  the  defendants.  It  was  pcrid 
and  received  as  in  full.  To  avoid  this  consequence,  the 
check  should  have  been  rejected ;  or,  at  least,  notice  giv- 
en that  it  had  been  received  only  in  part  payment.  The 
debt  was  unliquidated  in  its  nature.  But,  by  the  acts  of 
the  parties,  it  was  liquidated  and  paid.  They  ought  not 
afterwards  to  be  allowed  to  go  into  evidence  upon  it. 
The  defendants  had  concluded  themselves,  clearly,  by  their 
accepted  offer  of  compromise.  The  plaintiffs  ought  to  be 
equally  concluded.  There  could  be  no  mistake.  The 
whole  account  was  before  them.  After  such  a  long  silence, 
especially,  they  should  not  be  allowed  to  open  the  account. 

In  either  view,  the  justice  erred  ;  and  the  judgment  be- 
low should  be  reversed. 

Judgment  reversed. 


Ill* 
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mw-TORK, 

Maj,  18S7. 


Litehfiaia  The  LiTCHriELD  Iron   Compant  agatfist  Bennett 

Iron   Company  ^ 

▼.  and  Another. 

Baonett. 

General  rto-  ASSUMPSIT  oo  a  promissory  note ;  tried  at  the  Oneida 
b^b^i^Tb^L'  circuity  October,  1826,  before  Williams,  C.  Judge, 
ve  ^Mn  "^l  The  defence  was,  that  the  note  was  not  to  be  collected 
^h^ktmfr'  ^^  *  certain  condition  which  had  been  complied  with ; 
it  nmj  be  re-'  aod  to  shew  this,  a  witness  was  offered  by  the  defendantsy 
iiwdoB  with  to  prove  a  conversation  between  one  of  them  and  P,  &  fF., 
feS!^^  ^  whom  the  defendants  insisted  were,  at  the  time,  directors 
io  the  LUchfield  Iron  Company.  The  plaintiffs  objecting 
that  such  evidence  was  not  admissible  till  P.  &  W,  were 
first  shewn  to  be  directors,  the  defendants  offered  to  prove 
this  by  general  reputation.  On  objection,  the  judge  re- 
jected the  evidence ;  but  decided  that  the  defendants 
might  shew  any  acts  of  P.  St,  W.  performed  as  directors  ; 
or  any  acts  of  theirs,  in  relation  to  this  particular  note, 
which  had  been  adopted  by  the  company;  and  that  he 
would  receive  such  acts  in  connexion  with  general  repu- 
tation as  evidence  of  their  being  directors. 
Verdict  for  the  plaintiff. 

A  motion  was  now  made,  in  behalf  of  the  defendants,  for 
a  new  trial,  on  the  ground  that  evidence  of  general  reputa- 
tion should  have  been  received. 

J.  P.  Hulbertf  for  the  motion. 

C.  P.  Kirkland,  contra. 

Cufiaj  per  Suthekland,  J.  The  judge  decided  cor- 
rectly, that  the  defendants  could  not  prove  by  mere  gene- 
ral  rq[>utation  who  were  the  directors.  This  is  a  mat- 
ter of  private  right,  which  must  be  decided  by  the  ordina- 
ry rules  of  evidence.  (2  PhU.  Ev.  205.)  The  direc- 
tors are,  in  no  sense,  public  officers.  (3  John.  43 1 .)  Thert 
was  no  difficulty  in  proving  who  they  were,  by  the  min- 
atea  of  the  corporation.  The  plaintiffs  could  have  been 
.    compelled  to  produce  those  minutes,  or  upon  their  refus- 
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b1  to  do  this,  the  defendants  would   have  been   entitled  to  ^ft^'TS!*^ '' 

*  Maj,  1817. 

give  secondary  evidence. 

The  judge  ruled  that  the  defendants  might  give  in  evi* 
dence  any  acts  of  F.  <^  W.  as  directors,  or  any  acts  of 
theirs  in  relation  to  this  particular  note ;  which  had  beea 
adopted  by  the  company ;  and  that  such  acts,  in  connex- 
ion with  general  reputation,  would  be  competent  evidence 
that  they  were  directors.  No  such  evidence  was  oflerud  ; 
and  the  other  evidence  was  properly  rejected.  The  mo- 
tion for  a  new  trial  must  be  denied. 

New  trial  denied. 


Overseers  of   the    Poor  of  the  town  of  Minden 

against  Cox. 

On  certiorari  from  the  general  sessions  of  Montgomery    a  husUnd  it 

*^^""y  •  maintain    hit 

L.  B.  residing  in  the  town  of  Minden,  being  pregnant  ^'^«'"  ^^^^^ 
of  a  bastard  child,  three  justices  of  Montgomery  county  iiiegiiimau 

-  ,  ,  /•     I  1-  children,   born 

made  an  order  upon  the  overseers  of  that  town,  to  relieve  before  hit  mar- 
her  in  her  lying  in  and  child  birth  ;  and  for  the  support  of  "^whert,  on 
the  child.     The  order  was  dated  March  25th,  1824,  before  ^u^'a^S  rtJ 
she  was  delivered  of  the  child.     On  the  22d  of  April,  in  general  tot- 

*  Monsi  ranotiBg 

the  same  year,  and  after  the  birth  of  the  child,  they  made  their  decitioo 
an  order  of  filiation  against   Cox,  the  defendant  in  error ;  fi^^m^n  ^oni«r 
and  adjudged  that  he  should  pay  $14  for  lying  in  expenses,  jfa  Sita^J^"* 
and  the  support  of  the  mother  up  to  the  time  of  making  'k*1't^*JiJJ^ 
the  last  order ;  and   56  cents  weekly,  as  long  as  the  child  putative  father 

'  was  proYed   to 

should  remain  chargeable  to  Minden.  Cox  appealed  to  bein  facttueh; 
the  general  sessions,  where  the  above  facts  were  id  evi-  dSi  not  'lute 
dence;  and  it  was  also  in  proof  that  nothing  had  been  paid  watmalTrSiS^ 

that  it  wat  to  bo 
blended  that 
this  fket  was  proved. 

The  statute  compellinf  parents  and  children  to  maintain  each  other,  exteada  oirij  to  natoral  rt- 
lalions. 

Where  a  bastard  child  is  likely  to  be  born,  and  chargeable  to  a  town,  the  luttieM  vay  make  an  ordar, 
upon  the  overseers  of  the  poor,  to  provide  for  the  lying  in  expenses  of  toe  mother,  before  the  birth. 
And  afler  the  birth,  th^y  may  make  an  order  upon  the  putative  iatber  to  pajr  ^otO  osiieiiiet  in  groH. 

Such  an  order  may  be  made,  though  nothing  has  been  paid  by  the  oTemeen  mder  4ho  fint 
Th*  <|aettion  of  payment  properly  antes  when  the  town  toekt  to  eaibrco  ttai  Moh 
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i^j^^TORK,  by  tbe  overseers  of  Minden^  or  any  of  them,  for  lying  ini 
or  other  expenses  of  the  mother  or  child.  It  was  also 
pfxifed)  that  L.  B.  was  a  single  woman,  herself  a  bastard, 
born  in  Minden,  and  was  about  18  or  19  years  of  age ;  that 
tbe  child  was  also  born  in  that  town ;  that  she  had  no 
property;  and  lived  with  her  grandmother.  That  her 
mother  was  married  to  one  Keller ^  worth  about  $*2000,  who 
lived  in  Datmbe. 

On  this  evidence,  the  court  below  quashed  the  order  of 
filiation  and  maintenance,  with  costs  against  tbe  respon- 
dents. 

M.  T.  Reynolds,  for  the  plaintiffs  in  error.  The  ses- 
sions clearly  erred  in  reversing  the  order  in  toto.  It  was 
good,  at  least,  for  the  weekly  allowance.  No  matter  where 
the  bastard  was  settled.  Tbe  justices  at  or  near  where 
the  child  is  born,  are  to  make  the  order.  (1  R.  L.  306.) 
But  the  order  was  also  good  for  the  gross  sum.  There 
was  a  previous  order  of  justices  for  maintenance.  This 
ascertained  the  amount ;  and  actual  payment  was  not  mate- 
rial. 

W.  I.  Dodge,  contra.  It  did  not  appear  by  the  evidence 
below,  that  Cox  was  the  father  of  the  child.  The  respon- 
dents were  bound  to  prove  this.  (I  R,  L.  306,  s.  12.) 
Nor  was  tbe  child  chargeable  at  all.  The  husband  of  the 
grandmother  was  abundantly  able,  and  was  bound  to  sup- 
port it.  (1  JR.  Xr.  236.)  The  town  never  was  damnified ; 
nor  was  it  liable  for  a  cent.  The  gross  sum,  at  any  rate,  was 
altogether  gratuitous.  (4  Cowen'a  Rep.^b^.)  The  object 
of  the  statute  is  solely  to  indemnify  the  town.  {Dae.  Abr. 
Bastardy,  (JD),  p.  521.     I  Salk.  121,  pi  2.) 

Reynolds,  in  reply.  The  question  whether  Cox  was  the 
father,  was  not  raised  in  the  court  below ;  and  cannot 
be  listened  to  here.  It  must  be  taken  to  have  been  con- 
ceded. If  insisted  on  below,  it  might,  and  doubtless  would 
have  been  put  at  rest. 

If  the  order  was  defective  in  the  gross  sum,  the  revers* 
al  should  have  been  confined    to  that,  leaving  the  good 
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part  to  stand.    These  orders  are  usually  made  In  antkS-  ^2|^*S»n» 
pation,  to  meet  the  probable  expenses  of  the  town.    In    v^>yii^ 
this  view,  it  was  valid.     If  the  expenses  are  in  fact  incur-      Mlo^ 
red,  ihey  may  then  be  enforced  ;  otherwise^  not*    The  Qir-      '  C^' 
der,  therefore,  was  valid  in  toto. 

Curia,  per  Savage,  Ch.  J.  It  does  not  appear  by  tlto 
return  of  the  sessions,  on  what  ground  they  decided  that 
the  order  of  the  justices  should  be  quashed. 

By  our  statute,  (I  R.  L.  280,)  the  settlement  of  erery 
bastard  child  follows  that  of  its  mother:  though^  at  the 
common  law,  a  bastard  was,  in  general,  settled  where  bom^ 
The  child,  then,  being  born  in  Minden^  is  settled  therei 
unless  the  mother  has  a  settlement  somewhere  else.  TI10 
mother  is  herself  a  bastard,  and  was  born  in  Minden^  al* 
so.  Her  mother,  it  seems,  is  married  to  a  man  in  Dm^ 
ubCy  who  is  of  sufficient  ability  to  maintain  her.  Where  the 
settlement  of  the  grandmother  is,  independent  of  her  mar- 
riage, does  not  appear.  After  the  marriage,  it  became  tbo 
same  with  that  of  her  husband.  But  the  husband  is  not 
bound  to  maintain  the  children  of  his  wife  by  a  former  mar- 
riage :  a  fortiori,  he  is  not  bound  to  maintain  his  wife'a 
bastard  children.  The  statute  compelling  parents  aA^ 
children  to  maintain  each  other,  being  of  sufficient  ability, 
extends  only  to  natural  relations.  (4  T.  12.  1)8.  1  Stra. 
190.)  For  aught  appearing  in  this  case,  the  mother  and 
child  both  have  a  settlement  in  the  town  of  Minden.  Tbe 
child  was  therefore,  before  birth,  likely  to  become  chargft* 
able  to  that  town ;  and  the  justices  were  justified  in  inak- 
ing  the  order  for  the  lying  in  expenses ;  and,  subaequeot* 
ly,  for  the  weekly  sustentation. 

It  is  urged  that  it  did  not  appear  before  the  sessions  tbat 
Cox  was  the  father  of  the  child.  It  does  not  appear  by 
the  return.  That  fact  must  have  been  shown  to  the  ^i^^ 
tices,  and  taken  for  granted  in  the  court  of  sessions.  N0 
objection  appears  to  have  been  made  on  this  ground,  itt 
that  courts  where  the  fact  might  hav9  been  shewn ;  tmd 
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JSBff^^^  from  tl)be  examination  there  bad,  it  roust  be  considered  as 
conceded.  Otberwise^  the  examination  as  to  the  settle- 
ment  of  the  bastard  was  irrelevant  and  immaterial. 

I    •  •       • 

It  is  also  argued  that  the  town  has  not  been  damnified. 
Whether  such  was  the  fact,  was  not  a  materal  inquiry  up- 
on the  appeal  in  the  sessions.  That  question  would  arise 
jupoD  a  proceeding  to  enforce  payment  of  the  sums  order- 
^.  The  case  of  Donely  v.  RoclcfeUer,  (4  Cawen,  25«3,) 
was  an  action  on  a  bond  conditioned  to  indemnify  the  town. 
1^  .was  there  decided  that  such  an  action  would  not  lie, 
Vfithout  shewing  actual  payment  of  money ;  but  that  de- 
cinoii  has  been  reversed  on  error.  That  case,  however, 
n$  decided  by  us,  would  not  support  the  principle  contend- 
^  for  in  this  case. 

...It  seems  to  me,  therefore,  that  the  court  of  general  se8-> 
uom  erred  in  quashing  the  order  of  the  justices. 

Order  of  sessions  reversed,  and  order  of  justices 
.  ,  confirmed. 


I  < 


JiJCxsoN,  ex  dem.  Eden  and  Wood,  agaimt  Varick  and 

Bacon. 

^•^^JS^""  :  EiECTjiBNT  for  lot  No.  13,  Nassau  street,  in  the  5th 
pvtjandfwora  ^|ifd  ojf  the  city  of  New-York;  tried  at  the  NeuhYork 
Soul^mtwrMt-  ciwiit,  Juuc  29tb,  1S26,  before  Edwards,  C.  Judge. 
agmiBiit  ^in,  . .  At  the  trial,  the  plaintiff  claimed  under  a  devise  to  Ba^ 
Jg.Jj^***;  ckA  Eden,  one  of  the  lessors.  This  devise  was  from 
"WJfJj^^*  Medctf  Eden,  the  younger,  dated  July  3d,  1819.  The 
poijita  party.  |f(|tiitor  dcviscd  his  wholc  real  estate  to  his  wife  JRocfteZ, 
trododog  'him  th^  lessor,  dwante  viduitpte ;  and,  upon  her  death  or  mar- 
^^luTe^  n*l8®>  ^^  *^^^^  P^Jl^f'^CL'^  for  life,  remainder  to  her  three 
gj^  *  "•"  dwghters  in  fee.     The  plaintiff  gave  proof  of  the  devisor's 

A  right  of  en-  , 

try  in   land,  ia    -*'  ■ 

derinhla,  within  tliMtiatuta  of  wiUi,  {I  R.  L.  364,)  though  at  the  time  of  the  devue^  a|id  of  die  devifor*! 
death,  the  kiid  be  lb  flie  idrerse  poesesMon  of  another. 
TIm  like  iatereet  wmild  paee  hy  deseent  under  our  statute,  (1  R.  L.  62.)    Ii  would  be  bound  br  a 
But  the  aneeetor,  and  after  §ci.fa.  roichi  be  eold  upon  execution  againet  the  heir.    Pmr 
^.  4§Kmriug  tke  opinion  if  tk§  touri. 
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title  ;  and  of  the  execution  of  his  will,  and  his  death  in  ]a|jr,  ^m^"* 
1919.    Also,  that  Rachel,  the  devisee,  was  still  alive  ind    ^^ 


/   V'' 


unmarried. 

The  defendants  sought  to  shew  title  on  their  part ;  in  Varidu 
the  course  of  which,  they  introduced  John  PeUetreaUf  one 
of  the  devisees  of  Medcef  Eden,  as  a  witness.  His  name 
appeared  to  be  subscribed  to  a  bond,  the  execution  ot 
which  they  wished  to  prove  by  him.  He  was  sworn  gsh 
nerally  in  the  cause ;  and  denied  that  he  ever  witnesteid 
the  bond.  Hereupon,  the  plaintiff's  counsel  insisted  on  ex- 
amining him,  as  a  witness  on  their  part.  The  defendanls* 
counsel  objected  on  the  ground  of  his  interest  as  a  devisee* 
But  the  objection  was  overruled  ;  and  he  was  examined'ae^ 
cordingly. 

The  devisor's  title  depended  mainly  on  questions  of  t^cU 
which  were  submitted  to  the  jury ;  and  which,  therefore^  U 
is  not  necessary  to  detail. 

But  it  was  proved  satisfactorily,  that  at  the  time  of  th^ 
devise,  and  of  the  devisor's  death,  the  premises  in  quet^ 
tion  were,  and  had  been  for  several  years  before,  iq  the 
adverse  possession  of  the  defendant,  Varick;  and  that  he 
and  those  under  whom  he  claimed,  entered  originally,  with- 
out the  consent  of  the  devisor,  or  any  one  from  whom  he 
claimed. 

Verdict  for  the  plaintiff. 

A.  Van  Vechten,  for  the  defendants,  moved  for  a  new 
trial. 

Among  other  grounds  for  this,  he  insisted  that  the 
premises  in  question,  being,  at  the  time  of  the  devise,  ip 
the  adverse  possession  of  another,  the  will  was  inoperativ^i 
A  disseisee  cannot  devise.  (1  John.  Cos.  33*  15  John. 
Rep.  343.) 

He  also  insisted,  that  the  judge  erred  in  pern:^itting  Pel- 
tetreau  to  be  examined  at  large,  as  he  had  a  direct  interest 
under  the  will.  (1  Phil.  ^«  50,  51.  3  John.  Com.  234* 
90  Jbiln.  Rep.  144.) 
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ggy-TORK,      Toleott,  (attorney  general,)  and  A.  Burr^  contra.    Petr 
'  trtrwitti  being  introduced  by  the  defendants,  we  were  en- 


w. 


to  examine  him  at  large,  whether  he  was  interested 
▼■ridu      or  not.     (1  Esp.  Rep.  357.    4  id.  68.) 

They  insisted  that  the  proof  failed  to  shew  an  adverse 
possession  at  the  time  of  the  devise  ;  but  if  otherwise^  the 
deidsor  had  a  right  of  entry ;  and  this  was  devisable. 

The  objection  is  res  a^udicata.  In  fVilkea  v.  lAan, 
j[ofi  ErroTy  2  Cowen^s  Rep.  355,)  on  this  very  will,  the 
tecond  point  stated  by  Mt.  Jones,  (the  present  chancellor,) 
counsel  for  the  plaintiff  in  error,  is,  ''that  the  will  of 
Medetf  Edsn,  the  younger,  was  inoperative,  because  he 
was.  not  seized  at  the  time  of  his  death."  The  objection 
was  overruled. 

The  doctrine  of  disseisin  is  of  feudal  origin ;  and  grew 
oat  of  reasons  which  have  long  ceased  to  operate,  even  in 
&igland,  and  which  never  existed  in  this  country.  Hence 
the  courts  in  England,  for  the  last  century,  have  been  la- 
boring to  abolish  it ;  and  have  at  length  succeeded.  Their 
modern  cases  establish  these  principles:  1.  That  there 
can  be  no  disseisin,  but  at  the  election  of  the  party  injur- 
ed ;  2.  That  the  bringing  of  an  ejectment  is  an  entry  for 
all  purposes  except  to  avoid  a  fine ;  3.  That  in  every  case 
in  which  a  man  may  bring  an  ejectment,  he  may  devise  be- 
fore an  ejectment  be  brought.  (1  J3ttfT.  60.  8  East,  504. 
9  East,  17  ^o  21.  12  East,  145.  BuU.  JV.  P.  103.)  A 
devise  is,  in  itself,  an  election  not  to  be  disseised. 

Ooodright  V.  Forester,  (8  East,  567, 8,)  which  is  the  first 
English  decision  directly  against  the  power  of  devising  a 
right  of  entry,  was  reviewed  in  the  exchequer  chamber,  where 
its  doctrine  is  questioned ;  and  had  it  been  necessary  to  meet 
it,  would  evidently  have  been  overruled.  (I  Taunt.  604, 
per  Ch.  J.  Mansfield,  S.  C.  on  error.) 

It  has  been  decided  in  England,  that  a  possibility, 
and  indeed  whatever  is  transmissible  to  the  heir,  may  be 
devised.  (Roe  v.  Jones,  I  H.  Bl.  33,  34,  per  Ld.  Lough- 
borough,  Ch.  J.  who  quotes  in  hoc  verba  the  opinion  qf 
Ld.  Northington.) 
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Tbe>uDael  also  cited  Sehoin  v.  Sdwin,  {IT.  BL  JUp.  ^rffiPd 
28*,)  aod  Roe  v.  GriffUki,  {id.  606.)  ^^  ^^ 

Our  statute  of  devises,  (1   JR.  L.  364|)  is,  that  a  maa 
having  any  estate  of  inheritance  in  lande^  &c.  may  devise.       T«rMh 
E&tate  is  that  title  or  interest  which  a  aian  hath  in  laodi^ 
tenements,  6lc.    {Jack.  L.  Dick.  Estate.) 

A  .devise  is  not  a  convcyancey  within  tiie  statute  of  cbaip^ 

p^ty  and  maintenance. 
*  We  have  shown  that  an  estate  devisable,  is  co-eilen* 

•ive  in  meaning  with  an  estate  transmissible  by  descent. 

The  authorities  cited  against  us,  on  this  point,  show  that 

a  right  of  entry  is  descendible.      It  is  then  a  Aeredtfo;, 

ment,  mentioned  by  the  statute,  expressly,  as  devisable. 

(1  R.  L.  364.) 

Van  VecUen,  in  reply.  Pelletreau  was  called  meidly 
to  give  proof  to  the  court.  His  evidence  was  preliminary 
to  the  introduction  of  the  bond  to  the  jury.  It  related  to 
the  execution  of  the  bond.  He  was  not  offered  for  any 
other  purpose;  and  should  not  have  been  examined  at 
laige. 

The  doctrine  of  disseisin  at  election  does  not  applj^  ex- 
cept where  the  disseisor  ooraes  in  under  the  disseiae^^ 
lo  that  case,  the  latter  may  elect  to  consider  the  injury  i^ 
disseisin  for  the  sake  of  the  remedy.  Where  the  entry  in 
originally  tortious,  as  here,  there  is  no  room  for  election* 
la  this  case  there  was  a  possession  originally  adverse  'm 
it«  character.  This  has  certainly  been  considered  a .  dii- 
qualification  to  devise.  It  is  admitted  that  what  we  hafc^ 
of  direct  authority  is  so.  But  the  force  of  that  authority 
is  denied.  If  such  was  the  common  law  of  Englandp  iti 
change  is  a  question  for  the  legislature  ;  not  for  our  courli 
of  justice.  It  is  far  better  to  continue  in  error,  than  lo 
change  the  law  as  it  has  been  received  and  acted  upoa* 
Though  there  may  be  a  leaning  in  the  English  courti 
against  us,  no  evidence  has  been  produced  that  the  laii,l|| 
changed  there.  It  is  said  this  estate  was  devisable  b^ 
cause  it  was  descendible.  But  that  does  not  follow.  Wa 
apply  the  rule,    that  an  adverse    possession  dijignsliiss 
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Mf^TraK,  from  conveying,  to  various  cases  where  yet  the  land  will 
descend.    A  devise  is  but  a  mode  of  conveyance.    The 


it^Mtt  devisee  takes  as  purchaser.  An  estate  may  be  conveyed 
Tviei.  by  deed  ;  bat  not  against  the  statute  of  champerty  and 
nlidntenance.  To  be  consistent,  we  must  abolish  that  sta- 
tute. All  conveyances,  by  devise  or  otherwise,  stand  on 
the  same  footing  in  the  view  of  that  statute.  The  same 
mischiefs  may  exist  under  a  conveyance  by  devise,  as  un- 
der any  other  form.  It  may  be  to  a  devisee,  he  to  have  a 
portion,  if  he  will  carry  on  the  suit  for  the  benefit  6f  the 
devisorV  family.  Descent  is  by  operation  of  law.  This 
is  the  true  distinction  between  the  two  cases. 

If  there  was  a  right  of  election,  this  devise  cannot  ope- 
rate as  an  exercise  of  it.  The  property  is  not  devised  spe- 
cifically. The  language  of  the  will  is  general,  "  all  my 
real  estate."  When  the  authorities  say  a  devise  is  ab  ^tec- 
tion  not  to  be  disseised,  they  mean  a  specific  devise.  The 
intention  to  elect  cannot  otherwise  be  manifested.  There 
is  ho  pretence  that  the  words  of  the  devise  were  not  satisfied 
Without  a  resort  to  the  premises  in  question. 

Curia,  per  Woodworth,  J.  (after  considering  the  qves- 
tiane  qffad,  and  remarking  that  they  were  properly  found 
in  favor  of  the  plaintiff.)  PeUetreau  was  properly  ad- 
mitted to  his  cross-examination,  as  a  competent  witness 
for  the  plaintiff.  He  was  introduced  and  sworn  general- 
ly, by  the  defendants ;  being,  (as  they  contend,)  interest- 
ed to  testify  against  them.  They  could  not  afterwards 
qiiestion  either  his  competency  or  credibility. 

'This  view  of  the  case,  disposes  of  all  the  objections 
raised  by  the  defendants,  except  the  single  one  upon  the 
talidity  of  the  devise  from  Medcef  Eden,  the  younger. 
He  devised  to  Rachel  Eden,  one  of  the  lessors  of  the 
plaintiff,  July  3d,  1819;  and  died  in  that  month.  At  the 
time  of  his  devise  and  death,  Farick,  one  of  the  defend- 
aiits,  was  in  possession  of  the  premises,  under  a  convey- 
ance in  fee,  claiming  them  adversely  ;  having  paid  a  large' 
consideration,  and  made  valuable  and  permanent  improVe- 
fufcnts  upon  them. 
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^Tbe  facto,  then,  clearly  present  the  question,  whether  ^£|^^||Sl||^- 
th6  owner  in  fee  can  devise  land  which,  at  the  time  of  the     -^^j-^j 
devise,  and  of  his  deaths  is  in  the  adverse  possession  of  ano*      ^mktm, 
ther.  ▼•!**•  ' 

The  devise  was  of  the  testator's  whole  real  and  per$aniti 
eiriate,  to  Rachel  Eden  for  life,  if  she  continued  his  widow, 
ii^p  The  phrase  is  sufficiently  broad  to  embrace  all  hit  ee^ 
tate,  whether  in  possession  or  in  action.  As  to  the  persofr* 
al  estate,  it  would  no  doubt  carry  as  well  choses  in  action 
as  in  possession.  But  as  to  land,  it  is  denied  that  a  light 
of  action  or  entry  would  pass. 

,  T^  question  is,  whether  a  person  having  a  right  of  Mr 
try  in  fee  simple,  shall  be  said  to  have  an  estate  of  inktri^ 
tonee,  in  lands,  tenements  or  hereditaments,  in  }he  lan- 
guage of  our  statute  of  wills.  Comparing  that  statute,  (1 
jR.  £».  364,)  with  the  English  statutes,  (32  H.  8,  c.  1,  and 
34  &.  35  H.  8,  c.  5,  passed  to  explain  the  former  statute,)- 
it  vtill  be  found  that  there  is  no  material  difference.  In  iht- 
former^  the  power  to  devise  is  given  to  any  person  havimg. 
amy  estate  of  inheritance. 

3?he  statute  of  34  and  35  B.  8,  to  remove  doubts  Itaii 
had  arisen  upon  the  exposition  of  32  H.  8,  recites,  that:  it 
is.  contained  in  the  latter,  that  all  and  singular  person  and 
persons,,  having  any  manors,  lands,  tenements  or  heredilar 
mfiUiB  of  the  estate  of  inheritance,  should  have  full  power 
to  will;  the  same;  and  then  declares,  that  the  words  ^ of 
Ihe  estate  of  inheritance,''  shall  be  expounded,  '<of  estatim 
ifr  fee  simple  only."  (Pow.  on  Dev.  218,  and  vid.  5  iStal* 
at  Large,  136,  Pick,  ed.)  From  this,  it  appears  that  these 
statutes  are  the  same  in  substance  with  our  statute  of  da* 
vises. 

I  If  th^  court  were  now  called  on  for  the  first  time  to  give 
a  CQpstruction  to  our  statute  of  wills,  I  apprehend  it  woukl 
nbt  admit  of  a  doubt,  that  under  the  comprehensive  woids 
us^<  ia  the  act,  a  right  of  entry,  as  well  as  an  estate  in  the 
aiituiil  seisin  and  .possession  of  the  devisor,  is  a  legitimale 
sobjeoiof  devise;  and  that  an  estate  that  would  descend 
te.4fae  heir,  is  transmissible  equally  by  will.  Arcortin^ 
ik'Stt  WWUsm  BlaekeUmej  the  irords  laiid% 
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^^*im'*  ^^  liefeditamentBy  inclcide  wbaterer  may  be  hiheritedi  be 
v^i^^*     k  <k>rporeal  or  incorporeal,  real,  personal  or  mixed.     (8  Bk 
**"J''       Com.  \1.)     An  estate  of  inberilaBce,  is  one  that  will  do- 
TMfe        scend  to  the  heir,  without  reference  to  the  fact  whether 
IIm  ancestor  has  actual  seisin  or  right  of  entry^    In  both 
cises^  the  estate  descends.    The  ancestor  is  seised,  although 
tbore  be  an  adverse  possession.     The  freehold  must  rest 
sMie^here,  unless  it  be  a  case  where  the  freehold  is  in  abey- 
ance.  (2  Bl.  Com.  107.) 

Our  statute  of  descents,  (1  JR.  jL.  52,)  shows  very  dear- 
ly what  is  intended  by  the  word  seMn,  as  applied  in  that 
ael:  The  third  section  declares,  that  when  any  person 
stiall  die  seised  of  any  lands,  without  devising  the  same,  it 
sMI  deqpend  as  therein  specified.  If  there  are  several  per- 
sons ttf  the  direct  line  of  lineal  descent,  and  of  equal  degree 
^f  •ooasanguinity,  it  descends  to  them  as  tenants  in  com- 
tbeii.  Suppose  the  case  of  a  father  leaving  two  sons.  The 
tilie  'is  indisputable :  by  the  reason  of  laches,  or  other 
i,  there  was  an  existing  adverse  possession,  short  of  the 
necessary  to  toll  the  right  of  entry.  Would  the 
4kbfst  son  take  the  whole  ?  This  would  be  inevitable,  pro- 
vided the  person  dying  could  not  be  considered  as  seised 
by  reason  of  the  disseisin  arising  from  an  adverse  posses 
siete  tinder  a  claim  of  title.  Even  in  England,  it  is  oon- 
oeded  that  the  law  admits  a  right  of  entry  to  descend 
io  the  heir;  and,  in  this  state,  no  question  Ims  ever  been 
raised,  that  both  sons  would  equally  inherit.  If  they  could 
idUrit,  it  can  only  be  on  the  ground  that  the  father  died 
seised.  The  statute  does  not  apply  or  operate  to  change 
the  common  law  of  descents,  but  where  there  is  a  seisin  of 
the  ancestor. 
*'GBLfrf  this  doctrine  farther.  A  judgment  is  obtained 
n'gwBst  A.,  who  is  the  undoubted  owner ;  but  not  the  pos- 
sessor. An  adverse  possession  has  risen  against  him.  A* 
dies,  and  this  judgment  is  renewed  against  his  heirs.  The 
diraciion  in  the  writ  would  be,  to  sell  the  land  of  which  A» 
itasseised  on  the  day  of  docketing  the  judgment.  Would 
tJlMBtftb.fass  tb-theipuitthnser?  If  not,  the  right  of  entry 
bim§mi»  ktk,iui$fOa  the  pfMsoiph tasunied;»'lie  vr— M* 
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not  be  chargeable,  at  least,  until  he  came  to  the  actual  aei-  new-tou^ 

sin  ;  and  if  he  did  not  prosecute  until  the  adverse  posses-       *'* 

sioQ  ripened  into  a  right,  the  creditor  would  seem  to  be 

remediless.     It  can  scarcely  be   doubted  that,  among  the       YMkm 

numerous  sales  under  execution,  I^nds  of  the  debtor,  at 

well  those  which  were  held  adversely  as  others,  have  been 

sold.     Was  it  ever  objected  that  nothing  passed   by  the 

deed  in  such  a  case  ?   I  apprehend  not :  and  why  ?  becaiMS 

the  construction  put  on  the  words,  "  whereof  the  debtor 

wae  seised,^'  was,  that  the  seisin  spoken  of,  extended  to 

all  lands  to  which  the  party  had  title  and  a  right  of  entry* 

If,  then,  it  satisfactorily  appears  that  such  lands  are  in- 
cluded in  the  term  dying  eeisedy  under  the  statute  of  da- 
scents,  and  the  term  eeised  under  the  statute  relating  to 
judgments  and  executions,  can  it  be  denied  that  there  ii 
an  estate  of  inheritance  in  them,  under  the  statute  of  wills  } 

Besides ;  the  third  section  of  the  statute  relative  to  da- 
scents,  evidently  implies  that  the  seisin  of  lands,  respecl- 
ing  which  the  course  of  descent  is  prescribed,  might  hate 
been  devised.  This  is  certainly  inferrible.  The  descenl 
is  predicated  on  the  fact,  that  there  is  no  devise.  The 
words  are,  '<  if  the  person  shall  die  seised,  without  dealt* 
ing  the  eame;^^  thus  intimating,  that  the  same  estate 
which  the  ancestor  had,  and  which  the  act  professed  to 
regulate,  might  be  devised.  If  then  a  right  of  entry  da* 
scends  to  the  heirs,  does  it  not  follow  that  the  legislature 
considered  it  might  be  devised  ;  and  consequently  if  such 
an  interest  in  lands  had  been  devised,  would  not  the  star 
tute  of  descent  become  a  dead  letter  ? 

It  may  be  further  remarked,  in  aid  of  this  construction, 
that  none  of  the  evils  apprehended  by  the  common  law  in 
allowing  rights  of  entry  to  be  sold  and  transferred,  are  in- 
cident to  a  devise  more  than  to  a  descent.  The  oppressioD 
of  the  weak  by  the  rich  and  powerful,  has  no  connexion 
with  the  question  arising  on  descent  or  devise.  The  law, 
relative  to  inheritance,  grew  out  of  other  and  distinct 
causes. 

From  this  view  of  the  question,  I  think  no  reasonable 
doubt  can  be  entertained  under  our  laws,  as  to  what  wea 
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lUtvr-TmK,  intended,  and  what  is  the  true  construction  of  the  statute 
of  Wills. 


Jaekaoa  jf^  howevcr,  it  shall  appear  that,  in  England^  a  diflfer* 

TAriok.  ent  construction  has  been  clearly  and  definitely  settled, 
and  that  it  was  so  settled  at  the  time  of  our  revolution,  so 
as  to  become  a  rule  of  property,  I  do  not  consider  myself 
at  liberty  to  depart  from  it,  however  strong  my  conclusions 
may  be  that  such  construction  is  questionable.  I  have  not 
discovered  any  direct  adjudication  upon  the  point  in  the 
(dd  authorities.  Yet  it  is  admitted  there  are  a  number  of 
cases  where  it  is  said  that  persons  disseised  cannot  devise. 

I  have  no  doubt,  that  was  the  opinion  entertained  by  the 
judges  at  an  early  day ;  and  for  a  long  series  of  years. 

^an4/!e2d,  chief  justice,  in  GoodrigU  v.  Forester,  (1 
Taunt.  604,)  assigns  the  true  reason.  He  observes.  <^  the 
policy  of  the  old  law  was  the  fear  of  oppression,  arising 
by  grants  of  disputable  titles.  Where  a  man  had  a  right 
of  entry,  on  which  there  were  doubts,  or  which  he  would 
not  enforce  himself,  the  law  said  it  should  not  be  the  sub- 
ject of  a  grant.  But  that  does  not  shew  that  it  might  not 
as  well  be  devised  as  to  descend ;  for  the  same  reason  of 
inconvenience  does  not  apply."  This  cause  of  Goodright 
V.  Forester,  was  first  decided  in  the  king's  bench,  (8 
East,  552 ;)  where  it  was  held  that  a  right  of  entry  was 
not  devisable.  Lord  EUenborough,  in  giving  the  opin- 
ion of  the  court,  seems  to  place  stress  upon  Corbet^s  case, 
(I  Co.  85,)  and  Bviler  <^-  Barker's  case,  (3  Co.  32.)  In 
the  first  case,  it  was  said  by  the  court,  "  for  the  construc- 
tion of  wills,  this  rule  was  taken  by  the  justices  in  their 
arguments ;  that  such  an  estate,  which  cannot  by  the  rules 
of  the  common  law  be  conveyed  by  act  executed  in  his 
life,  by  advice  of  counsel  learned  in  the  ^law,  such  estate 
cannot  be  devised  by  the  will  of  a  man,  who  is  intended 
by  law  to  be  inops  consUii."  It  is  to  be  observed  that 
this  was  laid  down  as  a  general  rule.  The  question  whether 
a  right  of  entry  was  devisable,  was  not  before  the  court. 
The  same  may  be  said  of  Butler  fy  Barker's  case.  The 
question  Of  a  right  of  entry  was  not  before  the  court. 
There  are  other  cases  where  a  different  language  seems 
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to  be  held.  In  Roe  v.  Griffiths,  (\  Bl  Rep.  606,)  descend-  ^^^^^ff^ 
ibU  and  devisable  are  said  to  be  convertible  terms.  The 
case  of  Jones  v.  Roe,  (3  T.  R.  38,)  goes  far  to  show  the 
opinion  of  the  judges  who  then  presided.  The  question 
was,  whether  a  possibility  coupled  with  an  interest  was 
devisable.  The  counsel  argued  that  the  statute  of  wUls 
put  conveyances  or  grants  by  the  parties  in  their  life  timey 
and  wills,  on  the  same  footing ;  that  what  is  not  assignable,, 
is  not  devisable.  The  counsel  on  the  other  side  were  stop- 
ped by  the  court.  Lord  Kenyon  observes,  "  the  statute  en* 
ables  persons  having  any  manors,  lands,  &c.  to  devise ;  which 
must  mean  having  an  interest  in  the  lands."  Ashurst,  jus- 
tice, says,  it  is  strange  that  the  courts  in  former  times  shookl 
have  been  governed  by  such  narrow  reasoning,  when  they 
were  construing  this  act  of  parliament.  For  the  plain  mean- 
ing of  the  statute  is,  that  every  person  who  has  a  valuable 
interest  in  lands,  should  have  the  power  of  disposing  of  it 
by  will.  BuUer,  justice,  says,  <'  If  it  be  such  an  interest  as 
is  descendible,  it  seems  strange  to  say  that  it  is  not  also  de- 
visable. They  must  both  be  governed  by  the  same  princi- 
ple. If  the  ancestor  has  an  interest,  he  has  a  right  to  dis- 
pose of  it  by  will. 

The  case  of  Goodright  v.  Forester  was   brought   into 
the  exchequer  chamber,  and    there   affirmed  ;    (1   Taunt. 
578  ;)  but  not  on  the  ground   that  a  right  of  entry  was  not 
devisable.     That  decision  was  left  untouched.     The  court 
decided  on  a  difierent  point.     Mansfield,  C.  J.  gave  the 
opinion  of  the  court.     He  was  evidently  dissatisfied  with 
the  decision  of  the  court  below.     He  observed,  "  It  would 
be  a  singular  construction  at  this  day,  to  say,  that  u|>on  the 
words  of  the  statute,  which  enacts    that    persons    having 
lands,  tenements  and  hereditaments,  may  devise  them,  he 
who  hath  a  reversion  in  fee,  the  highest  estate  in  lands, 
to   be  perfected    merely  by  entry,  cannot  devise   them." 
(id.  604.)     Again  ;  ^^  If  the  doctrine  of  estates  arising  by 
disseisin,  is  such  as    has    been  stated    by  the  defendant's 
counsel,  we  must  lament  that  the  law  is  such.     Our  ances- 
tors got  into  very  odd  notions  on  these  subjects ;  and  were 
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^-▼ggKi  induced  by  particular  causes  to  make  estates  grow  out  of 

^^'      '    wrongful  acts."     (id.  613.) 

This  question,  I  think,  was  never  expressly  decided  in 
England,  ai  the  point  before  the  court,  until  the  case  of 
Goodrighi  v.  Forester;  although  the  doctrine  seems  to 
have  been  recognized,  as  the  construction  of  the  statute  on 
Tarious  occasions.     It  is  equally  certain  that  other  judges 
have  considered  an  interest  in  lands  would  exist,  although 
the  party  had  a  right  of  entry  only ;  and  that  it  was  devisa- 
ble.   The  unequivocal  language  of  the  court  in  Jones  v. 
RoSf  coupled  with  the  strong  repugnance  of  C.  J.  Mans- 
fiM^  go  far  to  shew  that  such  was  not  their  construction  of 
the  statute ;  and  that  they  did  not  think  the  adjudications 
upon  the  statute  had  been  such  as  not  to  leave  the  question 
open.    It  seems  to  me,  therefore,  we  are  at  liberty  to  con- 
ftrne  the  statute  as  lord  EUenborough,  in  Goodrighi  v.  Fo- 
rtMteTf  would  manifestly  have  approved,  had  he  not  consi- 
dered himself  bound  by  former  adjudications.     Some  of 
bis  learned  predecessors  had  different  views,  which  I  think 
are  rather  to  be  followed.    It  is  certain  that  in  our  courts 
there  has  been  no  decision  on  the  point.     Remarks  have 
been  thrown  out  in  accordance  with  the  law,  as  laid  down 
in  Goodrighi  v.  Forester;  but  I  apprehend  nothing  more. 
This  question  was  presented  in  Smith  v.  Van  Dursen,  (15 
John.  345.)     All  that  is  said  on  the  subject  is,  that  the  ac- 
tual possession  at  the  time  of  devising,  though  it  invalidates 
the  devise,  does  not  prevent  the  descent.    The  question 
does  not  appear  to  have  been  raised  by  the  counsel,  as  to  a 
devise  of  a  right  of  entry.     It  was  not  necessary  for  the  court 
to  have  adverted  to  it  at  all ;  as  the  same  persons  were  both 
heirs  and  devisees.    In  Jackson  v.  Rogers,  (1  John.  Cas. 
3Sy)  it  was  contended  that  there  was  a  disseisin  which  de- 
stroys the  capacity  to  devise.    The  court  were  of  opinion 
that  there  had  been  no  disseisin  or  incapacity  to  devise.    The 
point  was  passed  over  without  further  remark.     On  the 
whole,  I  am  of  opinion  that  the  motion  for  a  new  trial  be 
denied. 

New  trial  denied. 


OF  THE  STATE  OF  NEW-YORK.  2|8 

NBW-TORK, 
May,  I8tf« 

Taylor  against  Trask. 

Trespass  and  false  imprisonment ;  tried  at  the  Chenan* 
j^o  circuit,  January  18th,   1826,  before  Nelson,  C.  Judge;    WiMratpaiw 
when  the  following  facts  were  in  evidence :  aLi   d«Maiided 

Trask,  the  defendant,  on  the  llth  of  April,  1826,  ro-rjiSlk^'^S^ 
covered  judgment  of  ^37,50  against  the  plaintiff,  Taylor^  t^iht*i ''^'''^ 


a  freeholder  and  man  of  a  family,  before  a  justice ;  and  im-  )2diL^  ^  ^ 
mediately  made  the  oath  required  by  the  3d  promso  to  47,  cA.  fss,  «! 
the  14th  section  of  the  50  dollar  act,  (sess.  41  y  ch.  338,  p.  jiMtica,  bj  JL- 
287,)  that  he  would  be  in  danger  of  losing  his  debt,  if  ax-  ^JTSSf^ 
ecution  was  not  immediately  issued.  The  justice,  (who  i^^^  ^  **^ 
was  a  witness  upon  the  trial,)  stated  that  he  infornied  rMted  t\mwM 
Trask  that  he  then  had  no  blank  executions  with  him  ;  but  piaimira 
would  issue  the  execution  the  next  morning.  That  he  ac*  wHo^mm  ZL  m 
cordingly,  the  next  day,  issued  an  execution,  directing  the  nwuSM'm  the 
constable  to  levy  the  damages  and  costs  of  the  goods  and  Jf!J"^|?!L,"^ 
chattels  of  Taylor;  and  for  want  thereof,  to  commit  his  deredtbedeTra- 
body  to  gaol.  That  he  made  use  of  an  old  blank ;  and,  by  char^od:  AcM, 
mistake,  omitted  to  strike  out  that  part  of  the  execution  anV  «ouid  not 
which  directed  the  body  of  the  defendant  to  be  taken.  ^^^Hi^JS^ 
That  Trask  gave  no  direction  as  to  what  kind  of  execo-  *gjjJ2g.  ^ 
tion  was  to  be  issued ;  but  simply  made  the  oath  required    a  paitj  in  a 

.  juBlioe's  court  m 

by  the  statute,  and  directed  the  witness  to  issue  an  exe-  not  accomtmUe 
cation.     The  witness  delivered  the  execution  to  a  consta-  of  proeMTuii- 
We ;  and  Trask  did  not  see  it  before  it  was  delivered  to  I^'lIanSkwHt. 
the  constable ;  nor  until  after  Taylor  was  arrested.     Tay-  ^^oMweiwii- 
lor  was  discharged  as  soon  as  the  mistake  was  discovered  ;  "u^<i  ^7  ^»  >^- 
and  by  the  order  of  Trask,  as  soon  as  he  learned  the  ar-  coart'orreouH. 
rest.    This  was  before  Taylor  was  committed  to  prison. 
The  jury,  by  the  direction  of  the  judge,  and   with  the 
assent  of  the  parties,  found  a  verdict  for  the  plaintiff,  for 
nominal  damages,  subject  to  the  opinion  of  this  court. 

Clark  &  Clapp,  for  the  plaintiff,  cited  3  fVUs.  345,  6  ; 
Dimg.  676;  2  John.  Cas.  51  ;  1  Str.  710;  2  BL  Rsp. 
1085 ;  Coiop.  640 ;  2  WiU.  385,  6. 


260  CA8£S  IN  THE  SUPREME  COURT 

'^ST'TSS'^       Fiowidcr  Lyn  &  Throop,  contra,  cited  '2  John.  Caa.  50, 
^'       '     51;  WJohn.  Rep.  AAA. 

Curiay  per  Sutherland,  J.  The  proviso  in  question 
18  ts  follows :  *^  That  no  execution  of  any  judgment  given 
by  virtue  of  this  act,  when  the  sum^  exclusive  of  costs, 
exceeds  25  dollars,  shall  issue,  (unless  by  consent  of  the 
parties^)  against  any  freeholder,  or  inhabitant  having  a 
family,  in  less  than  ninety  days  after  such  judgment  is 
rendered,  unless  the  party  in  whose  favor  the  judgment  is 
rendered,  shall  forthwith,  upon  the  rendering  of  the  judg- 
ment, make  it  appear  by  his  own  oath,  or  the  oath  of  some 
other  person,  or  both,  in  the  discretion  of  the  justice,  that 
such  party  will  be  in  danger  of  losing  the  debt  or  damages, 
if  such  delay  be  allowed  ;  in  which  case,  the  justice  shcdl 
issue  execution  immediately,  against  the  goods  and  chat- 
ty only  qfthe  defendant,  <^c." 

Here  the  duty  of  the  justice  is  clearly  and  explicitly 
pointed  out.  He  is  expressly  prohibited  from  issuing  an 
execution  against  the  body  of  a  defendant,  in  the  cases 
enumerated  in  the  proviso.  He  had  no  jurisdiction  to 
award  the  process  which  was  issued  in  this  case.  It  was 
not  demanded  from  him  by  the  defendant.  He  made  the 
oath  required  by  law,  and  requested  an  execution  ;  that 
is,  such  execution  as  the  law  entitled  him  to,  with  respect 
to  which,  there  was  no  doubt  or  uncertainty.  The  case, 
therefore,  stands  precisely  as  it  would  have  done,  if  the 
defendant  had,  in  terms,  requested  the  justice  to  issue  an 
execution  against  the  goods  and  chattels  of  Taylor  only.  In 
such  a  case,  I  apprehend,  the  party  would  not  be  responsi-  . 
ble  for  the  accidental  or  intentional  error  of  the  magistrate. 

In  Percival  v.  Jones,  (2  John.  Cos.  49,)  the  defendant, 
(who  was  the  justice,)  had  issued  an  execution  against 
the  body  of  the  plaintiflf,  who  was  an  inhabitant  of  the 
county  of  Albany,  having  a  family,  and  as  such  exempt- 
ed from  imprisonment.  There  was  no  evidence  that  the 
execution  had  been  demanded  by  the  plaintiff,  in  the 
judgment.  The  court  held  that  under  such  circumstances 
the  magistrate  was   responsible  for   the   illegal  imprison- 
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menl ;  and  not  the  plaintiff  in  the  execution.  They  re-  ^S^^TJSJ** 
mark,  that  while  the  justice  acts  ministerially,  or  as  a  clerk 
of  the  party,  he  will  be  justified  in  issuing  any  process 
within  his  jurisdiction  that  may  be  demanded  by  the  plain- 
tiff. But  in  order  to  charge  the  plaintiff  in  the  suit,  it  should 
appear  that  it  was  really  his  act.  It  ought  not  to  depend 
on  the  general  intendment  of  the  law,  that  every  writ  or 
process  is  purchased  by  the  party  in  whose  favor  it  issues. 
If  it  appear  to  be  the  officious  or  voluntary  act  of  the  jus- 
tice, without  any  direct  authority  for  that  purpose,  an  inno* 
cent  plaintiff  ought  not  to  be  implicated.  In  such  a  case, 
the  justice  assumes  the  responsibility  of  the  measure,  and  is 
liable  for  all  its  consequences. 

There  is  no  doubt  of  the  correctness  of  the  general  pro- 
position, that  the  party  becomes  a  trespasser  who  ex- 
tends the  power  of  a  court  of  special  and  limited  jurisdic- 
tion, to  a  case  in  which  it  cannot  lawfully  be  exercised. 
(I  Strange,  710.  2  lil.  Rep.  1035.  Cowp.  640,  647.  2 
fVils.  385.)  But  this  is  not  a  case  of  that  dessription. 
The  defendant  has  done  nothing  which  he  had  not  a  right 
to  do.  He  requested  the  magistrate  to  issue  an  execution 
in  a  case,  in  which  the  law  clearly  points  out  the  kind  of 
execution  to  be  issued.  No  doubt  existed  upon  any  mattet 
of  fact,  which  was  necessary  to  be  removed  by  the  party  be- 
fore the  magistrate  could  know  what  execution  to  issue.  Jo 
issuing  an  execution  of  a  different  character,  therefore,  ho 
must  be  considered  as  acting  officiously  and  voluntarily^ 
and  not  as  the  agent  of  the  party.  He  ought  to  be  respon- 
sible, and  not  the  plaintiff  in  the  execution. 

The  relation  subsisting  between  a  plaintiff  and  a  justice^s 
judgment  and  the  justice  himself,  is  very  different  from  that 
between  client  and  attorney  in  courts  of  record.  The  at- 
torney is  the  mere  agent  of  the  client.  The  client  is  respon- 
sible for  all  the  acts  of  his  attorney  which  affect  third  per- 
sons, whether  they  were  authorized  by  him  or  not.  He  is 
not,  from  considerations  of  public  policy,  permitted  to 
deny  his  authority.  (Denton  v.  Noyea,  6  John.  296,  and 
cases  there  cUed.  Id.  37.  3  Wits.  345.  Dougl  676.) 
But  the  case  of  Percival  v.  Jones  decides,  that  if  a  mag- 
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HCfr-TORK,  istrate  iasues  an  execution  without  its  being  demanded  br 
'  the  plaintiff  io  the  judgment,  the  latter  is  not  responsible 
for  it.  It  is  considered  the  act  of  the  justice  only.  He  is 
not  a  mere  clerk  or  agent,  therefore,  in  issuing  process,  in 
all  cases.  Whether  he  is  so  to  be  considered  or  not,  de- 
pends on  the  circnmstances  of  the  (^ase. 

In  Curry  v.  PringU,  (11  JoAn.  444,)  the  warrant  was 
issued  bj  the  direction  of  the  defendant,  who  also  instruct- 
ed the  officer  as  to  its  execution.  It  was  the  process  which 
he  asked  for,  and  he  took  it  at  his  peril. 

Judgment  for  the  defendant. 


Van  Valkenburgh,  qui  tam^  <tc.  against  Torret. 

koraf  for*^-  Debt  for  the  penalty  given  by  the  2d  and  3d  sections  of 
tuigb  and  mmg  the  act  to  prevent  horse  racing,  {stsa.  25,  ch.  44,  1  R.  L. 
MMoaawi^,  923,)  tried  at  the  Columbia  circuit,  October,  1824,  before 
w'S^ilh:  Walworth,  C.  Judge. 

tm  ram^"*^  At  the  trial,  the  counsel  for  the  plaintiff  offered  to  prove, 
iTljI»*)^  that  on  the  23d  of  November,  1822,  at  the  town  of  Kin- 
The  lit  Mc-  derhooky  the  defendant  owned  a  mare  which  was,  on  that 
dedved  all  rae-  day,  employed  in  trotting  by  his  privity  and  permission, 
taw*i^7iSSl^  against  a  horse  of  the  plaintiff;  that  stakes  were  held  and 
^^***wic^ui^  bets  depending  upon  the  trotting  match,  and,  among  oth- 
nM^pniuiii^^  era,  a  bet  by  the  defendant  of  $  100. 
mprwomneni.  To  this  testimony  the  counsel  for  the  defendant  object- 
dadared      th^  ^  ;  !•  ou  the  ground  that  the  action  coukl  be  sustained 

owaer  of  ovary 

hone   used    for 

racing  with  hk  pvrrit;|r  or  |>emiiMion  on  bet,  should  forfeit  the  ralue  of  th*^  hone.    Heldf  that  keepmg 

a  hone  for,  and  allowiiig  him  to  be  used  in,  trotUng  on  a  bet,  wae  not  within  the  latter  section  oi  the 

fUtnte. 

Penal  statutes  are,  fjenerally,  to  be  construed  strictly. 

Where  a  statute  dedares  that  the  penalty  for  a  certain  offence  shall  be  sued  fur  by  a  comnon  in- 
fomer;  and  a  subsequent  statute  that  it  shall  bo  sued  for  by  the  ovtsrseers  of  tho  |»oor  Rxcluaively  ; 
during  the  existence  of  which  last  statute  the  ofience  b  connnitted;  and  then  a  third  statute  cosnes 
and  repeals  the  second,  so  iar  as  it  eicludes  persons  other  titan  overseers  from  prosecuting ;  kild,  that 
this  does  not  restore  the  right  of  the  common  informer,  to  prosecute  for  the  olfenco  committed  interme- 
"diate  the  second  aad  third  statu'os. 

Overseers  of  the  poor  may  still  proserute,  as  such,for  the  penalties  gnvn  by  the  act  t^  prevent  horse 
raoH.  IMW.  tfi^  dk.%M;  1  it  Z.  til .) 
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only  for  racingj  not  trotting;  and  2.  if  the  action  was  ^^''^''TH* 
aostainable,  it  was  only  in  the  name  of  the  overseers  of  the 


poor  of  Kinderhook.  ^'■JJ^T*' 

The  judge  sustained  the  first  objection  ;  and  nonsuited      ^  ^  _^ 

the  plaintiff.  *"^^ 

The  various  statutes  upon  which  the  two  questions  de* 

pended,  will  be  found  stated  in  the  opinion  of  the  court. 

A.  Vanderpool,  for  the  plaintifl,  moved  to  set  aside  the 
nonsuit ;  and  for  a  new  trial.  He  said  the  action  proceed* 
ed  upon  the  second  section,  (I  i2.  L.  222,)  which  imposes 
a  penalty  upon  such  as  own  horses  used  in  horse  racing. 
The  term  [trotting  is  not  used ;  but  the  statute  was  pass* 
ed  for  the  public  good ;  and  though  penal,  shall  be  con- 
strued equitably.  Trotting  is  within  the  mischief.  (6 
Bac.  386,  StattUe  (J)  pi  6.  id.  391,  Statute  (J)  pi.  9. 
Cro.  Car.  71.  13  John.  497.)  The  statute  against  waste 
is  penal;  but  it  is  construed  liberally.  (10  Mod.  283* 
PUmd.  465.)  These  authorities  contain  striking  illu8tr»* 
tions  of  the  rule ;  and  Plowden  gives  several  rules  for  de- 
termining whether  a  case  is  within  the  equity  of  the  law. 
The  first  section  of  this  law  declares  trotting  a  public  nui- 
sance. This  characterizes  it  as  a  public  offence,  and  may 
be  called  in  aid  to  determine  the  intention  of  the  legisla- 
ture. The  title  of  the  act  is  no  key  to  the  intention.  (1 
Ld.  Raym.  77.) 

The  counsel  referred  to  the  different  statutes  declarfog 
who  should  inform  under  this  act;  and  insisted  that  the 
action  was  properly  brought  in  the  name  of  Van  Vadhm^ 
burghf  as  a  common  informer. 

E.  fViUiamSy  contra,  insisted  that  the  action  should  have 
been  brought  by  the  overseers  of  the  poor. 

The  penalty  of  the  second  section,  however,  was  not  in- 
carred.  The  first  section  provides  that  certain  acts  shall 
be  deemed  criminal  and  punished  in  a  certain  way.  These 
are  racing,  &c.  and  trotting  of  horses.  That  section  w 
complete  in  itself.  But  the  legislature,  thinking  that  soioke 
acts  of  the  kind  were  more  highly  deserving  of  punishaieiii 

Vol.  VII.  33 


254  CASES  IN  THE  SUPREME  COURT 


than  others^  prbvide  for  these  in  the  2d  section.  It  is  keep- 
^^i[^,«„^ '  ing  a  horse  for  racings  and  employing  him  in  racing.  There 
TmV^b*  would  have  been  no  need  of  this  section,  if  a  distinction  be- 
_*1J  tween  running  and  trotting  had  not  been  intended.  A  far- 
ther distinction  is  also  drawn  in  the  4th  section.  If  it  had 
been  otherwise,  the  additional  penalty  would  have  been  ex- 
pressed in  the  first  section ;  and  in  very  few  words.  The 
phraseology  in  which  the  offences  are  described  is  very  dif- 
ferent in  the  Sd  and  4th  from  the  1st  section.  It  is  more 
limited  and  specific.  The  2d,  as  well  as  the  4th  section, 
embraces  a  distinct  subject.  The  horse  must  be  kept  for 
the  purpose  of  racing.  The  legislature  have  also  discrimi- 
nated between  the  gaits  of  horses.  A  mere  walk  is  innocent. 
So  in  other  respects.  Racing  or  running  within  1-2  mile  of 
a  court  house  is  criminal,  even  without  a  bet.  Should  a  far- 
mer, only  trot  his  horse,  within  the  one  half  mile,  he  would 
hardly  be  within  the  act.  The  4th  section  declares,  that  form- 
ing a  purse  to  run  for,  shall  subject  to  a  penalty.  Would  form- 
ing a  purse  for  any  other  purpose  subject  to  the  same  penalty  ? 

Vanderpool,  in  reply.  The  only  question  seems  to  be, 
what  speed  is  necessary  to  constitute  running.  Is  not  trot- 
ting the  same  thing  within  the  intention  of  the  act  as  run- 
ning ?  Is  it  not  racing  ?  One  has  a  horse  which  he  cannot 
get  off  a  trot:  does  it  follow  that  the  race  which  he. starts 
upon  is  not  within  the  statute  ?  The  utmost  speed  is  not 
necessary  to  satisfy  the  term  racttif . 

•  dirto,  per  Savagx,  Ch.  J.  This  action  is  brought  for  a 
penalty  supposed  to  be  created  by  the  second  section  of  the 
act  to  prevent  horse  racing.  The  first  section  declares  all 
racing  and  running,  pacing  and  trotting  for  a  bet,  &c.  com- 
mon and  public  nuisances  and  offences  against  the  state ;  and 
that  all  concerned  shall  be  punished  by  fine  and  imprisonment. 
The  second  section  enacts  that  the  owner  of  every  horse  used 
in  horse  racing y  with  his  privity  or  permission,  whereon  bets 
are  laid,  shall  forfeit  for  every  race  the  value  of  such  horse. 
This  section  is  supposed  to  give  the  f>enalty  of  the  value  of 
the  hone  for  trotting  or  pacing,  by  construction. 
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It  is  an  established  rule,  that  penal  statutes  are  to  be  ^^j^W-' 
eeostrued  strictly.    Before  the  passing  of  the  act  in  ques- 
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fioD,  the  running  or  troiting  of  horses  for  a  wager  was  a  law- 
ful amusement ;  and  so  far  from  subjecting  those  ooacera- 
ed  to  an  J  punishment,  the  courts  enforced  the  paymeot  of 
the  wager.  The  legislature,  however,  thought  proper  to 
prohibit,  by  the  Ist  section  of  the  act,  all  running  and  mo- 
ing,  and  pacing  and  trotting,  for  a  bet.  These  acts  are  deohf- 
ed  public  nuisances;  and  those  persons  who  Yiolale -liiat 
eection,  may  be  indicted,  and  punished  in  the  manner  ^m^ 
Tided  by  it.  In  the  2d  section,  the  legislature  have  add- 
ed to  the  former  punishment  for  racing,  a  forfeiture  of  the 
value  of  the  horse  used  for  that  purpose.  Had  they  iolaiid- 
ed  to  punish  those  who  trotted  horses  with  an  equal  su- 
peradded penalty,  it  was  easy  to  have  said  so.  They  have 
not  said  so ;  and  that  is  a  sufficient  answer  to  this  ictaM. 
When  the  parties  trotted  for  $100,  they  knew  theyweTe 
Rable  to  be  indicted  ;  but  there  was  no  law  subjecting 
to  any  additional  penalty. 

There  are  decisions  that  penal  statutes  are  to  reoeivis  an 
equitable  construction ;  by  which,  cases  not  named  may  be 
included  in  the  penalty.  The  reason  is,  that  the  law-ma- 
kers could  not  set  down  every  ease  in  express  terms.  But 
such  a  construction,  I  apprehend,  cannot  be  applied,  when 
all  oflences  are  enumerated,  and  a  distinction  is  made  in  the 
punishment.  Wlien  an  additional  penalty  is  imposed  up- 
on one  only,  the  rule  will  apply,  expresiio  uniui  exdmrio 
alteriua. 

Another  point  was  raised  which  need  not  be  decided ; 
but  as  the  expression  of  an  opinion  upon  it  was  desired,  it  ■  ^ 

may  be  given. 

By  the  dd  section,  the  forfeiture  mentioned  in  the  2d,  -  . 

is  given  to  any  one  who  will  sue  for  the  same,  &c.  By  the 
1st  section  of  the  act,  requiring  overseers  of  the  poor  lo 
sue  for  penalties,  &c.  passed  the  18th  of  February,  1890, 
(J6M.  43,  c&.  37,)  all  penalties  incurred  under  the  act  to 
prevent  horse  racing,  after  June  1st,  1820,  were  to  be 
ed  for  by  the  overseers  of  the  poor.  And  by  the  5th 
tion,  it  is  Enacted  that  in  all  cases  provided  for  by  thatipl^it 
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TEr^n^  ihould  nol  be  lawful  for  aaj  other  person  to  sue  for  aach 
^,^1,^^.^^  penalty.  Thk  act  continued  in  force  until  April  17tb, 
'MMp  1833,  when,  by  the  7lh  flection  of  an  act,  (aeta.  46,  ch. 
WAmt.  ISlf)  relating  to  the  duties  and  privileges  of  Iowds,  it  was 
enacted  that  the  6th  section  of  tlie  former  act  of  the  18th 
of  February,  1820,  be,  and  the  same  was  thereby  repeal- 
ed. This  is  a  eimple  repeal.  No  provision  is  made  for 
cffeDcet  committed,  or  suits  pending ;  and  perhaps  none 
WW  necessary,  as  the  overseers  of  the  poor  were  itUl  left 
■t  liberty  to  prosecute.  The  repeal  of  the  Sth  section 
toerely,  restored  the  right  of  other  persons  to  prosecute, 
■a  well  as  the  overseers  of  the  poor.  But  it  could  give 
BO  right,  I  apprehend,  to  persons  other  tliao  overseers,  to 
pnteCQte  for  offences  already  committed,  between  the  18th 
ofFabraary,  1820,  and  the  17th  of  April,  1323;  because, 
during  that  time,  the  right  of  action  was  given  eiclusivety 
to  the  overseers  of  the  poor.  The  overseers,  and  they 
■lone,  could  prosecute  for  ofiences  then  committed.  The 
act  has  not  a  retro-active  operation. 

Upon  both  points,  therefore,  I  think  the  plamtiff  fails. 
Tbe  motion  to  set  aside  the  nonsuit  must  be  denied. 

Motion  denied. 


Jenninos  agtrinat  Wkbstcb. 

iwm  «r  •     On  error  from  the  court  of  common  pleas  of  the  county 
ySI^iil^Z^  ot  Monroe. 
H^  "i^^     ^^  record  returned  from  that  court  was  as  foUowt : 

•«  Pleas  in  the  court  of  common  pleas,  held  at  the  court 


|iMkI  •Li'm  house  in  Rochester,  in  and  for  the  county  of  Mtmroe,  of 
£;;:  ^  brid  luno  term,  A.  D.  1826. 

MbnllM  jodf 

MI  ud  baBTK 

ttim  mhnnnint  U  llw  craunf  in  of  Ihs  return,  tad  ihe  cauia  be  lri*d  >t  *  nhnquaal  Wra,  UhI  Ihtro 

W  ••  •uMimuwi  I*  that  tiiiia,}il  the»  defacli  ira  all  cured  bj  ihs  ilalala  of  uncadiuBU  udjae. 

Wbara  JL  omd /.  k  H^iaDd  all  ihr»  apard  ihat  A.sbonld  lall  aiam  to  ihs  amoontiif  Ibc  deblf, 
tk.lTftioJ,  ,nd  ihii  J.  tSould,  •■  KlUng 'hem,  piy  R.t  d«bi  dns  lo  ff.;  and  it.  nidlo  J."ld»- 
■rcrna  ihi  •lavu,"  |lhr;  being  )0  aiitsi  of;}  and  /.  look  ami  lold  Iben ;  k*ld,  Uul  tlia  contnel  wai 
nUTaaibaiog  wilhimltFiiiIulRor/rnAiailhet  ailolhapromias  or  hIoi  Ibal  Ibt  dalnarr  waa  nl^ 
UmM:  andihii  tr  miiiht  rKnwrhii  d^  in  (B  aeiien  anhiti  J. 

JMA  al>a,  ilm  UT  un(Di(niiiidiffKaMLVna^i«4d(  InJL  k  J.  befitra  Ih*  agnoBtat  bctwMB 
bibm  and  •Than  W.wu  not  pnMrt,  EcUld  Mt  aflbet  IF.j  Mr  eodd  aaj  iMhralWH  Miha  lab- 
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Mtmroe  county,  as.    lira  WebHer  puti  in  hit  pkoe  ba&t  i^BW- 
HUli,  his  attorney,  against  Abraham  Jenmingi,  in  n  plea 
of  tref  pass  on  the  cai e. 

Mtmroe  county,  as.  Abraham  Jennings  puts  in  hit  plaoa 
Cfearge  Hosmer,  his  attorney,  at  the  suit  of  Ira  ffAakr^ 
in  the  plea  aforesaid. 

Monroe  county,  ts.  Be  it  remembered,  that  on  the  fiitfi 
day  of  August,  A.  D.  1825,  a  certain  action  of  tietpata'  jm 
the  cate  was  tried  before  Peter  JPrict,  one  of  the  juttioai 
of  the  peace  in  ond  for  taid  county,  in  pursuance  of  the 
ttatute  entitled,  *'  an  act  for  the  better  and  more  speedy 
recoTery  of  debts,  of  ^tho  value  of  fifty  dollars ;"  in  which 
action  one  Ira  PVebeter  was  plaintiff,  and  ode  Abrahmn 
Jennings  was  defendant ;  and  judgment  having  been  reo* 
dered  by  the  said  justice  for  the  plaintiff  in  the  taid  tuit,  the 
defendant{thereupon  appealed  the  taid  caute  to  tlie  taid 
court  of  common  pleat  in  and  for  said  county,  according  to^ 
and  in  pursuance  of  the  provisions  of  the  said  act,  and  n& 
terwards,  to  wit,  on  the  1st  Monday  of  October,  A*  D. 
18S5,  before  the  judges  of  the  same  court,  at  the  court  lionae 
in  Rochester  aforesaid,  came  as  well  the  taid  plaintiff,  bgr 
hit  attorney  aforesaid,  as  the  said  defendant,  by  hit  attiol^ 
ney  aforataid  ;  and  the  taid  jottice  hath  tent  here  bit  eer^ 
tain  return  in  the  wordt  and  figures  following,  to  wit : 

State  qf  New^Tork.  )         ^'^  ^^'^^         ) 

Monroe  county.  $  Abraham  Jennings.  )  To  the 
honorable  court  of  common  pleat  of  the  said  county  of  Afoii. 
roe,  I,  Feter  Frice^  one  of  the  justices  of  the  peace  for 
the  taid  county,  do  certify,  that  the  demand  of  the  taid 
plaintiff  in  the  said  caute  wat  tet  forth  verbally,  in  which 
the  plaintiff  sUted,  that  sometime  in  the  month  of  May  or 
June  last  past,  the  defendant  purchased  a  quantity  of  ttavet 
of  one  Samad  W.  Rowley,  at  the  price  of  ^76,00 ;  and 
that  the  taid  Samuel  W.  Rowley  wat  indebted  to  the 
ptaintiff  in  the  sum  of  twenty-five  doUart ;  and  that  the  de- 
fendant did  agree  with  the  said  Samml  W.  Rowley,  and  the 
taid  pUntiff,  in  consequence  of  said  purchase,  to  pay  the 
debt  due  the  phuntiff,  which  he  refuted,  Slc    To  Urn  mid 


^. 
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muc,  daifll  and  demand,  the  defendant  pleaded  the  general'  is- 
^2^^^  9M:  and  the  said  caoae  came  on  to  be  tried  on  the  5ihday 
of  August,  A.  D.  1825,  at  my  office  in  Husky  in  the  said 
oomitf.  And  I  do  further  certify,  that,  after  hearing  the 
pnMb  and  allegations  of  the  parties,  I,  the  said  justice 
aforesaid,  did  enter  and  record  judgment  in  favor  of  the 
plainlUr  against  the  defendant,  for  22  dollars,  the  damages  ; 
flod  I  dollar  and  68  cents,  the  costs  of  suit.  Witness  my 
haad^  this  &3d  day  of  June,  A.  D.  1825. 
^n'ii  1'  Pe^a*  Price,  justice  of  the  peilpe  for  • 

v- «  Monroe  county. 

'i  'Therefore,  to  try  the  issue  above  joined,  let  a  jury  there- 
wpdn  come,  before  the  judges  of  the  same  court  now  here, 
by  whom,  dus.  and  who  neither,  &c.  to  recognize,  &c.  be- 
cause as  well,  &c.  Whereupon  the  jurors  of  the  jury 
whereof  mention  is  above  made,  being  summoned,  also 
edme,  who,  to  speak  the  truth  of  the  matters  above  con- 
tairied,  being  chosen,  tried  and  sworn,  say  upon  their  oaths, 
that  the  said  defendant  did  undertake  and  promise,  in  man- 
ner and  form  as  the  said  plaintiff  hath  above,  in  declaring 
tgainst  him,  complained ;  and  they  assess  the  damages  of 
the  said  plaintiff  on  occasion  of  the  premises,  besides  his 
ooats  and  charges,  by  him  about  his  suit  in  this  behalf  ex- 
pended^ to  itwenty-two  dollars;  and  for  those  costs  and 
chaiges,  to  six  cents. 

Therefore    it   is  considered  by  the 

'      SP  6     judges  of  the  same  court,  now  here,  that 

^^*'  S^     thej^said  plaintiff  do  recover  against  the 

|-  g     said  defendant,  his  said  damages,  oasts 

^  ^     and  charges,  by   the  jurors  aforesaid 

^cg'    assessed ;   and  also  32  dollars-  and  8 

^cu    cents,  for  his  said  costs  and  charges, 

-      ^    by  the  said  court,  now  here,  adjudged 

^     ^'    of  increase  to  the  said  plaintiff,  with 

Q     S?     his  assent ;   and  that  he  have  execu- 

*§^     ^    tion  thereof  according  to,  and  in  pur- 

''*'  r     «<     suance  of  the  provisions  of  the  said 
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OF  THE  STATE  OF  tiEWrYOBiL : 

On  the  trial,  a  bill  of  exoeptioM  was^  takeo,  and  wM  v%f   v^W'Jfmm^ 
turned  with  the  record,  preflentiog  certain  questions  of  lav,    ^  ^ 
upon  the  merits.    The  facts  upon  which  these  questions      j< 
depended,  will  be  found  sufficiently  stated  in  the  opinion  of 
the  court,  with  the  questions  themselves.    The  bill  oaentioiif^ 
ed  the  trial  as  in  June  term,  1826.  7  ; . 

'    •  i  i 
G.  Hosmer,  for  the  plainlifT  in  error,  took  these  e^Cppri 

tions,  to  the  record  :  1 .  That  the  placUa  did  not  ment jof|, 

before  whom  the  court  was  holden  ;  2.  It  was  of  June  terfp^ 

1826,  when  the  memorandum  shows  it  should  have  been  .9^ 

October  term,  1325;  3.  The  bill  of  exceptions  mentions, 

the  trial  as  in  June  term;  and  there  a^e  no  continuance. to 

that  day. 

To  support  these  objections,  he  cited  2  R,  L.  .14&^         ^ 

As  to  the  question  on  the  merits,  and  principally  to  slEiei^ 

that  the  case  was  within  the  statute  of  frauds^  he  cited  1 

R.  L.  79, «.  15  ;  3  John.  399 ;  13  Id.  434  ;  11  id.  28?.  4*^ 

1  East,  192,  195 ;  1  Taunt.  457  ;  2  Esp.  Rep.  698  ;  Roi. 

m  Frauds,  171 ;   2  John.  421 ;    15  id.  349 1  2  M.  ^  /^j^ 

397 ;  5  Taunt.  621  ;  3  Caines,  182;  12  Mass.  Rep.  U9^ 

425  ;  1  Dane's  Abr.  204,  ch.  9,  art.  18,  s.  17 ;  id.  153^ 

ch.  5,  art.  1,  «.  5 ;  1  Esp.  Dig.  65 ;  1  Bac.  Abr.  32 ;  Pow», 

on  Contr.  556  ;  1  Dane's  Abr.  123,  ch.  1,  art.  40,  *.  ?^ 

18  John.  12;  4  Cowen,  438,  9;  1  Caines,  183;  B%^,  f(, 

P.\53;  I  Esp.  Dig.  e8;  \  Dane's  Abr.  liO.  '.     ., 

'if 

7.  HUls  8f  D.  D.  Barnard^  contra.  As  to  the  objec- 
tibns  of  form,  they  cited  2  R.  L.  148;  2  Durd.  Pr.  Vl  49  j 
I^awSy  sess.  47,  ch.  238,  «.  40;  1  U.  L.  117  ;  Cro.  JEtti. 
499;  Cro.  Jac.  528;  2  T.  R.  255;  6  T.il. 618;  4  JoJinl' 
499. 

As  to  the  merits,  they  cited  3  Caines^  182. 

Curia,  per  Wood  worth  J.  This  is  a  writ  of  error  t^ 
the  Monroe  common  pleas.  The  cause  was  removed  iikto 
that  court  by  appe'al  from  the  judgment  of  a  justice.  TM' 
plaintiff  in  the  court  below,  declared  in  substance,  tha^oaif 
S.  W.  Rowley^  being  indebted  to  him  in  the  sum  of '$ftBf' 
Rowley  sold  to  the  defendant  a  quantity  of  staves, '  Et-^tto 
price  of  $75,  and  the  defendant  agreed  with  Roaoky  and 
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YORK,  the  pkuntiff,  in  ooosequence  of  such  porclmse,  to  pay  the 

'  phiintiff 'fl  debt.    Plea,  the  general  issue. 

On  the  trial  in  the  common  pleas,  the  plaintiff  proved 
that  in  a  conversation  between  him  and  the  defendant^  it 
WM  proposed  that  one  of  them  should  purchase  the  staves^ 
for  the  security  of  their  mutual  demands  against  Rowley. 
The  defendant  stated,  that  according  to  his  information, 
there  would  be  sufficient  to  secure  their  debts  ;  but  no  bar- 
gain was  then  made.  S.  Smith,  a  witness,  was  then  called, 
#ho  testified,  that  afterwards,  Rowley,  H^ebster,  and  Jen- 
nilmge  being  together,  he,  together  with  Norman  Goodrich^ 
was  called  as  a  witness  to  a  bargain,  when  Rowley  declared 
as  follows :  *'  I  deliver  to  Mr.  Jennings  a  certain  lot  of 
etwee,  now  being  in  Pitt^ord,  (a  distance  of  ten  miles 
Jirom  the  place  of  contracting,)  at  the  stipulated  price  qf 
075,  with  the  consideration  thai  Jennings  pay  the  de- 
mand which  fVebster  has  against  me,  when  he  shall  have 
$oU  the  staves  and  got  the  retums.^^  The  witness  further 
slated,  that  he  never  saw  those  persons  together  on  any 
other  occasion. 

The  defendant,  in  order  to  shew  that  the  contract  was 
different  in  its  terms,  offered  to  prove  by  N.  Goodrich^ 
tWst  he  was  present  with  Rowley  and  Jennings  immediate- 
ly before  the  contract  was  concluded  ;  and  that  the  terms 
ci  tbdr  agreement  were,  that  Jennings  should  first  apply 
the  proceeds  of  the  sale  of  the  staves  to  the  payment  of 
charges  and  expenses  to  be  incurred  in  culling  and  hauling ; 
OQCondly,  to  the  payment  of  a  debt  due  to  Jennings  from 
Bomley;  thirdly,  to  the  payment  of  IVebster's  demand; 
and  that  Jennit^s  and  Rowley  did  not  separate  after  such 
arrangement  made,  before  they  were  joined  by  Webster,  and 
Smith  the  witness  when  the  contract  was  declared  as 
stated  by  Smith.  This  evidence  was  rejected,  and  the  de- 
fisiidaot  excepted, 

«  I  think  the  court  decided  correctly  in  rejecting  the  evi- 
dadoe.  If  admitted,  it  might  have  had  an  influence  with 
ika  jury,  though  altogether  irrelevant.  Webster  could  not, 
4fid  ought  not  to  be  affected  by  any  previous  arrangement| 
smimiMmm  Jenmimge  and  RauOey,  to  which  he  was  not 
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a  party.  He  relies  on  the  subsequent  contract  proved  by  ^"E^'TSSffc 
Smith,  Smith's  testimony  stands  uuimpcached.  He  can-  ^  ^^^ 
not  be  assailed  by  shewing  that  two  of  the  parties  previ- 
ously intended  to  contract  differently.  As  the  proofs  standi 
they  undoubtedly  changed  their  opinions.  The  cause  of 
their  so  doing  is  immaterial  to  the  plaintiff.  The  defend- 
ant then  called  A,  Joyce  as  a  witness,  who  said  he  wfts 
present  at  the  place  spoken  of  by  Smith;  that  Rowky, 
Webster  and  Jennings  were  present ;  also,  Norman  Goodr 
rich  and  another  person ;  but  he  could  not  say  that  Smith 
was  that  person.  He  thought  it  was  in  the  forenoon,  but 
was  not  certain.  This  witness  stated  that  the  contract 
then  declared,  varied  from  that  proved  by  Smith,  and  was 
substantially  the  same  as  that  offered  to  be  proved  by  JH, 
Goodrich. 

The  plaintiff  then  called  Smith,  who  testified  that  the 
time  spoken  of  by  him  was  in  the  afternoon ;  that  be^did 
not  see  the  last  mentioned  witness  there  at  that  time ;  and 
that  he  could  not  have  been  present  without  his  knowing 
it.  The  defendant  then  offered  to  prove  by  Godrich  the 
same  facts  as  were  before  offered  and  rejected  by  the  court| 
with  this  addition ;  that  after  the  contract  had  been  con- 
cluded between  Jennings  and  Rowley,  Goodrich  WBiSt^^ 
quested  by  them  to  go  with  them  to  Webster,  who  WfliU 
near^  to  be  a  witness  to  the  contract  then  to  be  declared* 
The  witness  not  being  able  to  attend,  he  proposed  that 
they  should  call  his  brother,  Norman  Goodrich.  Aft/^r 
the  contract  bad  been  declared,  Jennings  efed  Rowley,  be* 
fore  they  separated,  informed  him  that  the  contract,  ai 
concluded  between  them  in  the  presence  of  the  witneaSj 
had  been  so  declared  before  Webster,  The  evidence  wa^ 
rejected,  and  the  defendant  excepted. 

This  evidence  is  liable  to  the  same  objection  as  that 
which  had  been  overruled.  What  Joyce  testified  was  not 
objected  to.  So  far  as  that  went  to  satisfy  the  jury,  that 
he  was  present  at  the  time  spoken  of  by  Smith,  and  de^ 
scribed  the  contract  differently,  the  defendant  had  the 
benefit  of  it  :  as  to  this,  it  seems  highly  probable  that  the 
time  spoken  of  by  Joyce,  was  not  the  same  spoken  of  by 

Vol.  VII.  34  "  '  "  "  ^ 
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Utir-TORK,  Smith.  The  one  thinks  it  was  in  the  forenoon ;  the  other 
in  the  afternoon.  Joyce  did  not  know  whether  Smith  was 
present ;  but  Smith  is  positive  that  Joyce  was  not  pre- 
sent at  the  time  he  refers  to.  The  question  on  this  eyi- 
dence  is,  was  the  contract  as  proved  by  Smith,  disproved 
by  Joyce  1  What  some  of  the  parties  declared  previously, 
or  what  some  of  them  declared  afterwards,  cannot  be  ad- 
mitted to  disprove  that  on  which  the  plaintiff  rested.  If 
it  be  admitted  that  what  took  place  when  the  plaintiff  was 
present,  must  govern,  upon  what  principle  can  his  right  be 
affected  by  showing  that,  at  another  time,  two  of  the  con- 
tracting parties  had  different  views,  and  contemplated 
that  a  different  contract  should  be  entered  ihto,  or  that 
thev  declared  afterwards  that  the  contract  was  different  ? 
The  defendant  then  offered  to  prove,  that  after  the  time 
mentioned  by  Smithy  Jennings  and  Rowley  made  a  new 
contract  for  the  staves,  and  Jennings  took  a  delivery  under 
the  same.  This  was  rejected  and  an  exception  taken.  The 
evidence  was  manifestly  irrelevant.  If  Webster  had  prov- 
ed a  contract  with  him,  Jennings  and  Rowley  could  not 
change  it  without  his  assent. 

An  exception  was  taken  to  the  charge,  which  was,  that, 
Rowley  saying,  **  I  deliver,"  was  a  good  delivery,  if  the 
vendee  afterwards  took  possession  of  the  thing  delivered, 
and  disposed  of  it.  The  charge  was  correct  in  point  of  law. 
A  written  order  given  by  the  seller  of  goods  to  the  buyer, 
directing  the  person  in  whose  care  the  goods  are,  to  deliver 
them,  is  a  sufficient  delivery  within  the  statute  of  frauds, 
(S  Esp,  Rqp.  593.)  This  case  is  substantially  the  same : 
the  only  difference  is,  that  here  the  seller  delivers  at  once ; 
the  meaning  of  which  is,  there  are  the  staves ;  you  have 
my  permission  ;  go  and  take  them ;  instead  of  giving  an 
order  to  A.  B.^  directing  him  to  deliver.  It  is  to  be  infer- 
red that  the  staves  were  not  in  the  possession  of  any  indi- 
vidual ;  and  therefore  an  order  was  unnecessary.  The  di- 
rection gave  a  right  to  the  vendee  immediately  to  take 
them. 

In  the  case  of  Vincent  v.  Oermondy  (11  John.  283,) 
the  defendant  purchased  some  cattle  in  the  plaintiff's  field. 
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Nothing  was  paid ;  but  the  cattle  were  to  be  at  the  ven-  ^S^'TSf^. 
dee's  risk.      Afterwards,  the  defendant,  without    saying  ''      ' 

any  thing  to  the  plaintiff,  took  them  away.  This  was  held 
a  good  delivery.  The  court  observed,  "  It  may  be  ques- 
tioned whether  what  took  place  between  the  parties,  U 
standing  alone,  would  amount  to  a  delivery  ;  but  the  sub- 
sequent  conduct  of  the  defendants,  in  taking  away  the  oz- 
eo  without  any  new  contract,  affords  sufficient  ground  to 
infer  a  delivery." 

The  charge  of  the  Judge  was  within  this  rule.  The  deli- 
very was  sufficient  if  the  vendee  took  possession,  and  duh 
posed  of  the  property. 

The  objections  to  the  caption  of  the  record,  and  the  want 
of  continuances,  if  well  taken,  are  cured  by  the  statute  of 
amendments  and  jeofails.  I  am  of  opinion  that  the  judg- 
ment be  affirmed. 

Judgment  affirmed. 


Lower  against  Winters. 


On  error  from  the  common  pleas  of  Jtfferaon  county* 
The  action  was  on  a  parol  contract  to  pay  for  improvements 
on  land ;  and  was  tried  in  the  court  below,  at  their  June 
term,  1826 ;  when  a  verdict  and  judgment  were  rendered 
in  favor  of  Winters,  the  plaintiff  below.  A  bill  of  excepr 
tions  was  taken  at  the  trial,  upon  which  the  writ  of  error 
was  founded  ;  and  the  substance  of  which,  with  the  pmnts 
made,  and  authorities  cited  by  counsel,  will  be  found  stated 
in  the  opinion  of  the  court. 

W.  D.  Ford,  for  the  plaintiff  in  error. 


Aeostraetikgr 
parol,  to  mH  Im 
mora  impnivo* 
BMoui  mul*  «i 
Und,  if  not  wide 
in  the  autnto  of 
yraiM<9,Mtothit 
■ubiact  BMtter; 
ana  may,tbara- 
fora,  be  enfoffcad 
bjT  an  action. 

Butwharatha 
agraaaiant  was 
in  Jaaoarj  or 
Fabrttary,topAjr 
ibrtha  inpror*- 
maata  ona  jaar 
from  tha  naxt 
IbUowiaf  March; 
Aa/d;  that  tha 
eootract  was 

within  the  itatute  of  frauds,  as  a  contract  not  to  be  performed  within  %.j9Mx, 
thm  declaration  was  on  a  promise  to  pay  f  100  for  improTements.    Proof  of  apromiaa  to  pay  if  tha 

promitaor  ahoald  obtain  a  contract  for  trie  land.    Htld^  a  fatal  Tariance. 
Great  latitude  is  allowed  on  the  cross  examination  of  witnesses. 
Thus,  where  a  witness  stated  that  the  character  of  one  of  the  defendant's  witttaaaaa  was  bad  ■■  poiat 

of  troth  and  veracity  ;  held,  that  he  might  be  inquired  of  by  the  deftndast,  aa  la  fka  particular  paraona 

he  had  heard  impeach  the  character  of  the  witness. 
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»W.TORK.       T.  C.  ChUtenden,  contra. 
Buy,  18S7. 


^•*^  CuHa^  per  Sutherland,  J.     It  Ims  been  repeatedly  held 

WbitMv.  by  this  court,  that  a  parol  promise  or  agreement  to  pay  for 
the  improvements  on  land,  is  not  within  the  statute  of 
fra'udsJ  Improvements  upon  land,  distinct  from  the  title  or 
possession,  are  not  an  interest  in  land,  within  the  meaning 
of  the  statute.  They  are  only  another  name  for  the  work 
and  labor  bestowed  on  the  land ;  and  a  parol  promise  to 
pay  for  work  already  done,  or  to  be  done  upon  land,  never 
has  been  held  to  come  within  the  statute.  (Frear  v.  Har- 
denburgh,  5  John.  275.  Benedict  v.  Beebee,  11  John. 
i'45.).  In  Howard  v.  Eastony  (7  John.  205,)  the  contract 
was  for  the  sale  of  the  possession,  and  improvements.  This 
was  held  to  be  within  the  statute.  The  court  remark,  that 
possession  must  be  considered  an  interest  in  land.  It  is 
prima  facie  evidence  of  title. 

In  the  case  at  bar,  the  contract,  as  proved,  was  this  : 
The  plaintiff  said  to  the  defendant,  ^^  you  can  have  my  im- 
provements for  $100;  and  I  retain  possession  of  the  land 
next  season ;  the  $100  dollars  to  be  paid  in  stock  in  one 
year  from  March  next."  The  defendant  said,  "  I  will  give 
it|  if  I  can  get  a  contract  from  Pierpont,  the  landlord."  It 
is  manifest  that  the  plaintiff  did  not  undertake  to  sell,  nor 
the  defendant  to  purchase  any  interest  in  the  land.  That 
the  defendant  expected  to  obtain  from  the  landlord ;  and  his 
contract  for  the  improvements  was  upon  the  condition  of  his 
being  able  to  purchase  the  land  from  the  oumer.  It  was  a 
contract,  therefore,  for  the  improvements  merely ;  and  was 
valid  as  to  the  subject  matter,  though  not  in  writing. 

But  it  is  objected  that  the  contract  was  not  to  be  per- 
formed within  a  year,  and  is  therefore  void,  not  being  in 
writing.  It  was  made  in  January  or  February,  1824. 
The  plaintiff  was  to  retain  possession  during  the  next  sea- 
son ;  that  is,  as  explained  by  the  witness,  until  March, 
1835.  The  defendant  was  to  pay  $100  in  stock  in  one 
year  from  March  succeeding  the  making  of  the  contract. 
This  certainly  is  a  contract  not  to  be  performed  within  a 
year.    The  terms  are  clear  and  explicit.    It  depended  on 
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no  contingency.     It  was  not  in  the  power  of  the  defendant  new-to<£, 
to  perform  before  the  1  st  of  March.     A  tender  before  that  * 


time  would  not  have  been  good.  The  plaintiff  would  not  Loww 
have  been  bound  to  accept  payment  before  that  day.  It  VTmun. 
seems  to  me  to  come  within  the  terms  of  the  statute,  and 
the  adjudications  upon  it.  (10  John.  244.  1  Salk.  380. 
iSkin.  353.  Holt,  3-26.  3  Burr.  1278.  i  JB/.  353.  1 
Com.  on  Contr.  87,  88.)  The  court  below  erred,  therefore, 
in  not  nonsuiting  the  plaintiflf.  , 

The  contract  proved,  is  also  essentially  different  from 
that  declared  on.  The  declaration  states  the  promise  on 
the  part  of  the  defendant,  to  have  been  absolute  and  un- 
conditional. The  promise  proved,  was  to  give  $100  for 
the  improvements,  if  he  obtained  a  contract  from  the 
landlord.  If  he  failed  in  obtaining  a  contract,  he  was  not 
bound  by  his  promise  to  the  plaintiff.  That  was  the  ex- 
press condition  upon  which  it  was  made.  It  is  true  the 
plaintiff  proved  upon  the  trial,  that  the  defendant  had  ob- 
tained a  contract  from  Pierpont.  But  the  fact  of  proving 
it  shows  its  materiality ;  and  that  it  ought  to  have  been 
averred.  The  plaintiff  has  recovered  on  a  contract  entire- 
ly different  from  that  on  which  he  declared.  The  objection 
was  taken  below,  and  should  have  been  sustained.  (1  Chit. 
PL  309.  7  Co.  10.  Com.  Dig.  Pleader,  (C.  51.)  Doug. 
686.     1  T.  R.  638.) 

The  court  also  erred  in  overruling  the  question  put  by 
the  defendant's  counsel  to  Combs,  one  of  the  plaintiff's 
witnesses,  upon  his  cross  examination.  On  his  direct  exam- 
ination, he  had  testified  that  the  general  reputation  of  See- 
ber,  (one  of  the  defendant's  witnesses,)  in  point  of  truth 
and  veracity,  was  bad.  He  was  asked  by  the  defendant's 
counsel,  if  he  had  heard  any  body  say  that  his  general 
reputation  was  bad.  He  answered  that  he  had  heard 
several  persons  say  so.  He  was  then  asked  to  name 
them.  The  question  was  objected  to  by  the  plaintiff's 
counsel,  and  overruled.  The  defendant  had  a  right  to 
press  the  examination  for  the  purpose  of  testing  the  ac- 
curacy of  the  witness.  He  might  have  contradicted  him- 
self.    The  individuals  from  whom  he  heard  the  observa- 
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M^-TORE,  tiong  jnay  have  been  the  personal  enemies  of  the  witness 
impeached. 


^^^  Great  latitute  is  allowed  upon  the  cross  examination  of 

Hookw.      witnesses.   But  it  does  not  appear  that  the  testimony  of  See- 

(er,  the  witness  impeached,  was  at  all  material.     What  it 

was  is  not  stated.     I  should  not,  therefore,  be  inclined  to 

reverse  the  judgment  on  that  ground. 

This  last  decision  of  the  court  was  the  only  one  to  which 
an  exception  was  taken  in  terms ;  but  this  defect  in  the  bill 
of  exceptions  is  not  objected,  on  the  part  of  the  defendant 
io  error. 

Judgment  reversed. 


Stiles  and  Stiles  against  Hooker  and  Hooker. 

A  fiither  baUt  Case  for  obstructing  a  water  course,  and  flowing  it  back 
^ST  T  parol  on  the  plaintiffs'  mill,  so  as  to  render  it  less  useful  to  them ; 
£L!^wio^t<ik  tried  at  the  Cortland  circuit,  January  28th,  1825,  before 
PJ2^Jj^^*JjJ  Throop,  C.  Judge,  when  a  verdict  was  found  for  the  plain- 
er a  miu  bei^  \xtb.  A  motion  was  now  made,  in  behalf  of  the  defend- 
water  back,  to  ants,  for  a  ucw  trial,  on  grounds  which  are  stated  in  the 

At  to  injure  the        .    .  ^     , 

fflUi  of  the  toDi.  oiumon  of  the  court. 

Hdd,  thai   the 
fiither     was     a 

4)ompetent  wii-      g^  SheTWOod  and  D.  Cady.  for  the  motion. 


I  for  his  tone. 
HW<  alflo,  that 

fhe  miller  who  t      a     a  * 

Attended       the        J.  JL^  openCCT,  COUtra. 


I*  jgritt  mill, 
reeeivmf      half 

^pl'SUtion,  *  ^^f  P^  Savage,  Ch.  J.  The  plaintiffs  and  defend- 
was  a  comfM-  auts  own  mills  on  the  same  stream ;  the  former  about  3-4 
them.  of  a  mile  above  the  latter.    The  defendants'  dam  and  mills 

Where  one 
has  had  the  use 

of  water  at  a  given  height  for  20  years,  a  grant  will  be  presumed  of  the  privilege  of  using  it  at  that 
iMtght ;  bat  nothing  ■ore.  And  if  he  repairs  his  dam  which  has  kept  the  water  at  that  height,  so  as  to 
raiea  the  water  stilihigher,  and  flow  it  back  upon  his  neighbor's  mill, an  action  lies,  though  the  dam  it- 
•eir  remain  at  its  aneient  height.    The  question  is  not  upon  the  height  of  the  dam,  but  m  the  water. 

It  is  no  defence  to  an  action  for  flowing  back  water,  so  as  to  injure  the  plaintiflf 's  mill,  that  his  mill 
was  built  on  a  stream  which  is  a  public  highway ;  and  is,  therefore,  a  public  nuisance.  That  question 
tiaa  belwaea  the  paople  and  the  owner. 
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were  built  in  1797,  and  repaired  in  1806  and  1816.  The  NEW-YbilE, 
plaintiffs'  dam  and  mills  were  built  in  1809.  They  allege  ^^' 
that  in  1816,  the  defendants  raised  their  dam,  so  as  to  flow 
the  water  back  upon  the  plaintiffs'  water  wheel.  The 
proof  was  very  contradictory,  and  much  of  it  very  positive. 
The  jury  have  decided  upon  the  force  of  it ;  and  they  are 
supported  in  their  decision.  The  plaintiffs'  witnesses  tes^ 
tify  to  the  effect,  of  the  repairs  in  1816,  upon  natural  and 
fixed  objects.  A  certain  spring  of  water  was  never  over- 
flowed by  the  defendants'  pond  before ;  but  it  has  beeti, 
since  the  repairs.  So,  too,  the  plaintiffs'  water  wheel  was 
never  flooded  before ;  but  has  been  since.  The  defend- 
ants' testimony  is  very  full  that  the  dam  was  not  raised. 
The  fact  undoubtedly  is,  that  the  water  flows  back  farther 
than  it  did  when  the  plaintiffs  built  their  dam  and  mills. 

The  defendants  complain  that  the  judge  improperly  re- 
ceived the  evidence  of  Burdicky  the  miller.  He  receiv- 
ed half  the  toll  of  the  plaintiffs'  grist-mill,  as  compensa- 
tion for  attending  the  mill.  But  that  gave  him  no  right  to 
what  might  be  recovered  in  this  suit. 

Jonah  StUeSy  too,  the  father  of  the  plaintiffs,  was  object- 
ed to  as  incompetent.  He  built  the  mill  and  gave  it  to  the 
plaintiffs  ;  but  had  not  conveyed  it.  He  could  not  claim> 
however,  any  part  of  the  damages  to  be  recovered.  Nei- 
ther he  nor  Burdick,  the  miller,  had  any  direct  interest ; 
though  the  circumstances  mentioned,  went  to  their  credit ; 
not  to  their  competency. 

The  judge  was  requested  to  charge  the  jury,  that  if  the 
defendants'  dam  had  not  been  raised  for  90  years  previous 
to  the  suit;  and  the  defendants  had  enjoyed  it  at  that 
height,  the  plaintiffs  could  not  sustain  their  action.  The 
judge  declined  charging  in  that  way;  but  told  the  jury 
that  the  plaintiffs  did  not  claim  any  damage  previous  ta 
1816 ;  but  complained  that  the  defendants  had  raised,  or 
so  altered  it,  that  the  water  set  up  further  than  it  did  be- 
fore. And  if  they  were  satisfied  that  the  defendants  had 
so  raised  the  water  in  1816,  to  the  prejudice  of  the  plain** 
tiffs,  they  were  entitled  to  recover.  If  not,  they  ought  td 
find  for  the  defendants. 
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The  diffcreDce  between  tlie  judge  and  llie  counsel  is 
thb:  the  judge  did  not  deny  that  tlic  exclusive  cnjoy- 
ntent  of  the  water  for  20  yeara,  was  a  good  bar  lo  the 
plaintitTs'  claim ;  but  he  required  that  such  cnjoymcol 
should  be  proved ;  whereas,  the  defendants'  counsel  plac- 
ed their  right  upon  the  height  of  their  dam.  The  dam 
may  have  been  equally  high  ;  but  if,  by  sluices  or  waste 
weirs,  the  water  was  suffered  to  pass,  so  that  the  injury 
was  not  done  to  the  plointifTs'  mills  for  20  years,  they  had 
no  right  of  action,  and  their  acquiescence  in  the  height  of 
the  defendants'  dam,  cannot  be  urged  against  them.  To 
allow  the  defendants,  after  20  years,  to  raise  the  water, 
wheo  they  never  had  raised  it  before,  would  be  a  viola- 
tion  of  the  principle  upon  which  they  claim.  A  grant  is 
presumed  from  20  years  uninterrupted  use  of  water  at  a 
cettaio  height.  And  if  for  20  years,  the  defendants  have 
raiaed  their  water  but  5  feet ;  and  afterwards  they  raise  it 
6  feet,  by  the  same  dam  ;  and  the  additional  foot  injures 
the  plaintifTs,  tliey  are  entitled  to  damages.  The  judge 
was  right.  It  is  not  the  height  of  the  dam,  but  of  the  wa- 
ter which  does  the  injury. 

The  only  remaining  objection  is,  that  the  plain^fTs  can- 
not complain,  because  their  dam  and  mills  are  a  nuisance, 
u  being  built  upon  a  stream  declared  by  statute  to  be  a 
public  highway.  The  answer  is,  that  the  question  of  pub- 
lic nuisance  is  not  inquirable  of  in  this  collateral  way.  If 
the  dam  be  a  nuisance,  there  is  a  mode  of  abating  it ;  but 
that  IB  not  a  defence  in  this  suit.  (3  Caine8,3lb;per 
7%oi»p«on,  Jtutice,  id.  319,  per  Kent,  C.  J.) 

New  trial  denied. 
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NEW-TOTV; 


RmwLDB  agmhut  Omu,  iitipfeaded  Uritk  Hemek;     .        Umjfmm 

^^ 

TiissrAst  and   fahe  impriaoiuneiit;   tried  at  the  J(^er«     ^tn^i^  uni 

son  circuit,  June  25th  1825,  before  Williams,  C.  Judgt^*  Th.'l'lJSISLtkll 

At  the  trial,  the  following  facts  were  ineyideoce:  The  o<'«p«upw,  m- 

d«*r  the  itiUvMw 

plaintiff  was  a  resident  of  the  tewn  of  L€  Ray^  in  Jtf4tM  d  it.  A.ssi,«. 
son  county,  having  been  assessed  and  paid  taxes  there  id  mstST^ta  way 
1817  and  1821.  lo  Juno,  1823,  Oruit  the  defendant,  and.  ^i!;;;^^^*  wn^!^ 
Uamli$ij  being  justices  of  that  county,  issued  a  warrant  diM  ^e/'^'Svi  "^ 
rected  to  any  constable  igf  the  couniy  €f  J^ersonf  cookf  ^^^^  *'^ 
manding  him  to  bring  the  plaintiff  before  them  to  be  ex«  itabto  of  Mjr 
amined  ail  a  pauper.    This  warrant  was  delivered  by  them  ?h«r^lh!^  th« 


to  a  ^constable  of  the  town  of  Phiiaddpkia  in  the  «w»  ^fTherTiL 
county;  who  apprehended  and  brought  the  plaintiff  beftM  l|^^il!|^'^ 
the  defendants,  Orvia  and  Herrickj  the  latter  also  a  justioct  reeled  and  i^Uv* 
of  that  county.  He  was  examined  by  them  touching  iua  i  coMubiror 
last  place  of  legal  settlement.  They  made  an  order  to  mv  ^!h^*'  mmH^ 
move  him  and  his  two  sons  lirom  Lt  Raff  to  Greer^fiddt  ia  !^pe7^bLfott 
Saratoga  county;  and  they  were  removed  acooidii^ly  ou«  of  then  ud 
from  constable  to  constable,  Slc.  ■•  if:  •  and*  time  iw« 

The  plaintiff  offered  -lo  prove,  that*  on  Jbis  exaaunajLioiig  i!d  ^*^  ^af!!!r, 
be  stated^  under  oath,  that  be  had  paid  itaxi^  liwo  yeaiyb  Ser  of*1^i!l!^ 
but  not  in  succession,  in  LeRay;  and  offered  other  proof  I!^y*Ji^  T''^^ 
of  the  same  facts,  which  the  justices  refussA^la  hear,  tnd  that  UM^pnoMd* 
decided  that  he  was  not  settled  in  LeRay;  and  could  nte4  »on  judk§»ai 
legaHy  be  settled  there  without  owning  real  estate.  objectiMiiiiit 

The  judge  overruled  the  evidence,  and  nonsuited  the  pf,|^r^«  tbi 
plaintiff;  and  a  motion  was  now  made  to  set  aside  the  aon*  "'^2^^'  ^^ 
suit,  and  for  a  new  trial,  on  a  bill  of  exceptions  containing  <«^im  "■■?!l'^ 
the  above  facts.  T'^T^Jlt 


agaiiMtthe  jua* 

,  C.  E.  Clarke,  for  the  plaintiff.    The  warrant  was  not  iha  procMi^aiij 
only  misdirected,  but  delivered  to  the  wrong  officer,  and  the'^tabla. 


bad  Oia 
*ppeared  voluntarily,  and  fubiBittad  to  as  axamination. 

Wbara  a  atatuta  raquirda  tbat  a  cmiun  panoo  diiaU  aiaavla  'pocea%fpd  it  at  iipflMad  bf 
each  a  proceediim  it  void.    It  givtt  no  juriidietiM  ;  and  all  tha  gubsaqncst  pficaidiiy  iipo«  il  aia 

noM  M^JiMite,  and  void.] 
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iig^ToiiKt  ezeeuted  by  Orvi^  apnm  direction.  They  could  not^  in 
*  '  this  wty,  gain  juriidiction  of  the  plaintiff's  person.  The 
warrant  abould,  by  the  statnte,  hare  been  directed  to,  and 
executed  by  a  constable  of  the  town  concerned.  (1  /L 
Xb  St81,  s.  7.)  The  justices  are  limited  to  this  course,  in 
express  terms. 

The  same  justices  who  issued  the  warrant  should  have 
talmi  the  examination.  It  was  returnable  before  them. 
The  warranty  arrest  and  examination  being  thus  palpably 
irregular,  any  proceedings  founded  upon  them  were  ooram 
nofi  judiot^  and  Toid.  There  is  no  provision  in  the  stat* 
ate  for  making  the  warrant  returnable  before  magistrates 
other  than  those  who  issue  it. 

There  is  no  doubt  this  plaintiff  has  been  most  illegally 
and  Texatiottsly  remored  from  his  plain  legal  settlement. 
Magistrates  are  bound  to  take  notice  at  their  peril,  that 
the  pauper  is  an  inhaUtant  of  the  town  where  he  becomes 
ehaifaable.  If  he  be  so,  they  have  no  jurisdiction.  There 
was  no  need  of  the  plaintiff's  paying  taxes  two  years  in 
suooearion  to  constitute  a  settlement.     (20  John.  S68.) 

To  warrant  the  justices  in  proceeding,  they  must  have 
jurisdiction  of  the  person  and  process,  as  well  as  the  sub* 
jeet  matter.  They  deriTO  their  jurisdiction  from  the  stat* 
ute ;  and  if  they  haTe  not  foltowed  it,  they  are  trespassen. 

B.  F.  ButUft  contra.  The  question  is,  whether  the 
justices  had  jurisdiction.  What  was  necessary  to  this  ?  It 
is  said,  the  fact  of  wanting  a  legal  settlement  in  XiS  iZoy. 
This  we  deny.  They  might  act  on  the  infomuition  of  any 
set  of  overseen  in  the  county ;  or  even  on  their  own  sus- 
picion. Either  will  give  them  jurisdiction ;  on  which 
they  may  issue  their  warrant.  No  sort  of  proof  is  neces- 
sary. The  pauper  being  brought  before  them,  or  volun- 
tarily appearing,  gives  complete  jurisdiction.  Rejfnolds 
was  properly  before  the  defendants.  True,  the  statute 
cited  requires  that  the  warrant  shall  go  to  a  constable  of 
the  town ;  and  this  would  doubtless  have  been  more  form- 
al: but  does  such  a  slight  irregularity  make  the  justices 
treapaasen?    The  complaint  against  the  pauper  may  be 
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made  lo  the  Juitioef  of  uy  town  in  tbe  county.    Their  ^^^^^Jir*' 
territorial  jaritdiction  if  oo-eitensiire  witir  the  county*    If         ' 


the  direction  had  been  to  an  officer  of  another  conntj,  I     lUjuolAi' 
agree  there  would  have  been  a  want  of  juriadictioo  to  ar-       orrL* ' 
rest.    The  constable  too,  in  this  cate,  tmd  power  to  exe- 
cute the  process  in  erery  part  of  the  county. 

It  is  objected  that  a  justice  was  called  to  sit,  before  wbofli 
the  process  was  not  returnable.  True,  there  is  no  expreiii 
promion  in  the  statute  warranting  this ;  nor  do  we  think  it 
necessary  there  should  be.  Even  if  Reyndlds  had  come 
before  the  justices  without  any  warrant  at  all,  their  authorip 
ty  would  have  been  complete.  It  does  not  appear  that^  ^ 
made  any  objection  to  the  mode  of  being  brought  beforb 
them.  It  is  the  same  case  as  if  he  had  voluntarily  appear* 
ed.  He  should  have  objected  to  the  informality;  and  not' 
having  done  so,  he  waived  it.  (8  John.  44  to  51.)  When 
the  justices  made  the  adjudication  of  settlement  and  order 
of  removal,  they  acted  judicially ;  and  the  record  of  their 
proceedings  is  conclusive. 

ClorJfcs,  in  reply,  said  there  vras  nothing  in  the  stattbte 
which  authorized  an  examination  without  process  issued  and' 
execnted.  This  must  be  in  a  particuhur  form ;  or  there  is  a 
want  of  jurisdiction. 

Cmia^  per  Woodwobth,  J.  If  thb  action  can  be  sin- 
tained,  it  most  be  on  the  ground  that  the  justices  had  no 
jnrisdielion  of  the  process,  and  of  the  person  of  the  pltin-' 
tift  It  appears  to  me  the  sole  question  is,  whether  the  ar* 
rest  and  detention,  under  the  process  issued  to  bring  the 
plaintiff  before  tbe  justices  for  examination,  was  not  a  ftilse 
imprisonment.  After  the  plaintiff  was  before  them,  if  be 
volnntafily  submitted  to  an  examination,  and  tiie  jnattoae 
erred  in  tfie  subsequent  proceedings,  yet,  as  they  then  kil 
jurisdiction  of  the  person  and  subject  matter,  these  prooead' 
ings  were  not  void,  but  voidable ;  iiabie  to  be  reversed  f&t 
error;  but  not  catam  nam  Judie$f  so  as  to  lay  the  fenda* 
tion  far  an  action  of  trespass. 

Tbe  7th  section  of  the  statute,  (1  R.  L.  960, 1,)  SntA 
that  the  warrant  shall  be  issned  to  the  constable  of  the 
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t^V'^UC,  toWD  likely  to  become  chaigeBble.  la  tbti  caw  the  war- 
v^s'.w*  nut  WW  directed  to  any  coutable  of  the  coUDty.  Tbe 
*^Mt  direction  waa  more  ezteoBive  than  the  statute ;  but  it  ne- 
OrM.  ceuaiily  iocluded  tbe  coostables  of  the  tovro  of  L*  Ray; 
oauu  majua  in  m  cotUitut  mimu.  I  rather  coniider  this 
as  nirplusage,  that  might  be  rejected,  had  a  cotutable  of 
Ii4.Ray  servsd  the  process.  I  thinlt  it  would  be  a  substan- 
tial compliance  with  the  act.  Tbe  statute  is  explicit  that 
tbe  constable  of  the  town  shall  be  commanded  to  bring 
the  stranger  before  the  justices,  and  the  justices  are  author- 
ized to  examine  every  stranger  so  brought  btfore  tAem; 
and  jf,  vpon  tuch  examination,  they  shall  iind  bim  likely 
tq  becenje  a  charge,  they  luay  remove.  The  right  to  bring 
a  person  for  examination  is  given ;  tbe  manner  that  right 
i«  to  be  exercised  is  prescribed.  When  a  rule  is  laid  dowR 
ftw  the  government  of  inferior  jurisdictions,  we  era  not  ti 
liberty  to  inquire  whether  it  can  be  safely  departed  from ; 
whether  the  mode  punned  is  equally  benefic^ial  to  tbe  party, 
as  that  poioted  out  by  the  statute.  The  answer  to  argu- 
ments  of  this  kind,  is,  that  the  law  has  prescribed  the 
maDoer  in  which  tbe  person  of  tbe  paupw  may  be  ap- 
[webended.  If  tbe  appearance  of  the  pauper  is  not  volun- 
tgry,  jurisdiction  of  his  person  cannot  be  acquired,  unless 
the  course  prescribed  is  pursued.  Here  there  was  no  as* 
sent,  no  waiver  of  the  right  to  question  the  legality  of 
hia  ciq>tioD  and  detention.  He  was  brought  before  the 
justices  by  compulsion ;  illegally  held  as  ■  prisoner,  and 
examined.  No  question  was  raised  at  tbe  time  respecting 
the  arrest,  or  whether  ha  waived  any  previous  irregular- 
ity. If  it  had  i^peand  in  the  Ull  of  ezception,  that  the 
pluotifT  consented  to  be  examined,  such  consent  would 
only  go  to  warrant  the  subsequent  proceedings.  It  would 
1mm  tbe  question  nntouohed,  whether  the  justices  had  ille- 
pUy  eansed  bim  to  be  arrested.  He  oannot  be  precluded 
£k)P)  his  aotisB  for  his  illegal  in^soDmant,  anleaa  be  nivm- 
larily  Nbmittad  to  it ;  and  waimd  tbe  irregolwity  in  the 


la  this  eaaa,  the  wtrraat  wu  ddirend  to  a  coostabls  of 
a,4iflin>rt  tomn,  wA  ,urtboriiBd.  bf  tb*  stabita  to  lane  it. 
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He  anested  the  plaintiff  by  order  from  the  justicei,  and  ^S^^TS!^ 
coofeqiiently,  if  there  was  no  aiitbority»  they  ace  treapaaa-     v^^i-v^^ 
era.    This  part  of  the  case  does  not  implicate  Herricky  one      Rejr^oida 
of  the  defendants.    H^  was  not  one  of  the  justices  who  is-        0n|k 
sued  the  warrant.    His  liability  will  depend  on  the  regulari- 
ty of  the  subsequent  proceedings.     Without  deciding  wh^ 
ther  it  was  or  was  not  competent  for.  the  defendants  to  take<i 
the  examination  and  make  the  order  of  removal^  £Ierri#l^; 
not  being  one  of  the  justices,  who  issued  the  warrant, 'it 
may  be  observed,  that  if  the  opinion  expressed  as  to  the 
apprehension  and  imprisonment  of  the  plaintiff  be  correct, . 
it  follows  tliat  the  subsequent  proceedings  cannot  be  sup? 
ported.      I  admit  that,  had  it  appeaced  that  the  plaintiff 
voluntarily  consented  to  be  examined,  it  would  not,  ^  to 
the  subsequent  proceedings,  be  material  to  inquire  iu  wb^t^ 
manner  the  plaintiff  came  or  was  brought  before  Ihe-jup-k 
tices.     But  consent   cannot  be  inferred,  when  it  appears, 
that,  at  the  time  of  examination,  the  plaintiff  was  held  as  a 
prisoner  under  an   unlawful  arrest.     His  acts  are  referrible 
rather  to  constraint  than  otherwise.     The  subsequent  pro- 
ceedings, then,  can  only  be  supported  by  showing  that  the 
previous  steps  were  upon  authority  of  law.     The  statute 
confers  the  power  to  remove,  ify upon, MfcAeaMmifiaHofi, 
the  justices  shall  find    the  pauper  is  likely  to  become  a 
charge;  that  is,  upon  an  examinationf  had  in.consequeope 
of  the  apprehension  and  bringing  the  pauper  before  ,thei|iy  ■.  « 

in  the  manner  directed  by  the  «ct.-  The  statute  oonfen^, 
no  power  to  remove  upon  an  examination  of  the  pauper, 
when ,  it .  appears  that  he  has  beet)  wrongfully  imprisouedn, 
aod  illegally  brought  before  the  justices.  It  is  only  uppQ 
an  examination  when  the  pauper  is  rightfully  brought  bep- 
fore  them.  The  statute,  when  speaking  in  the  7th ,  sec- 
tion, if  ifpon  9Uoh  examination,  intends  that  it  shall  be 
had,  and  predicated  on  the  proceedings  previously  pre- 
scribed. If  there  has  been  a  ftiilure  in  this  respect,  (and 
th^e  is  no  evidence  of  a  voluntary  appearance  and  ooop  . "     * 

sent  to  be  examined,  which  I  have  no  doubt  would  be  '  *  /"^ 
witluiia  just  construction  of  the  statute,)  it  seems  tofolF-*' '*^' ^^  ' 
low,  that  the  order  of  removal  and  the  proceedings  under  ^   ^ 


•  -«• 
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;  foid.  Tlw  doetriita  idTucad  ii  fupportsd  by  the 
of  Bigdom  r.  Sttanu,  (19  John.  8.)  It  u  then  hid 
o,  that  if  ■  court  of  limited  juriidictioii  iuaei  procen 

ich  'u  i\\effk\ ;  or  if  a  coort,  wheltier  itt  jnriidiction  bo 
limited  or  not,  holdi  cogniance  of  a  cause  without  having 
gained  jari>dietion  of  the  person  of  the  defendant,  by  har- 
ing  him  before  them  in  the  manner  required  by  kw,  the 
proceedings  are  roid. 

In  that  caae  chief  justice  Sptneer  obserred,  "  I  consider 
it  perfectly  well  settled,  that  to  justify  an  inferior  magistrate 
in  committing  a  person,  be  must  have  jurisdic^on,  not  only 
of  the  subject  matter  of  the  complaint,  but  also  of  the  pro- 
oasa  and  the  person  of  the  defendant." 

On  these  grounds,  I  wn  of  oinnion  that  the  plaintiff  is 
entitled  to  recover.  The  nonsuit  must  he  set  aside ;  and 
a  new  trial  gmnted,  with  ooata  to  ^ide  the  event. 

New  trial  granted. 


PowcBs  agaiiut  WiLtoir,  Sheriff  of  Ginton. 


iminrr    ^      ^  demurrer  to  the  defendant's  8d  and  4th  pleas, 
db  fkiitiff  w  declaration  wu  in  debt   for  the  escape  of  one  ffood 


The 
■  declaration  wu  in  debt   for  the  escape  of  one  WoodvBord 
M  hu  lui^MMi,  from  the  gaol  of  CUnfon  county,  where  he  was  in  the  de- 
"t  fandant's  custody  on  a  eo.  w.  upon  a  jndgmentof  this  court 
*  at  the  suit  of  the  plaintiff.     The  escape  was  laid  on  the 

J^  9th  of  September,  1899  ;   and  the  meroorendum  was  of 

gjl'"-^"-  October  term,  1826. 

wiMn  iha      The  deCmdant  pleaded,  8dly,  that  the  prisoner,  on  the 
tStti  ^Sm,  14th  of  April,   18S6,  privately,  and  without   the   know- 


MtnMbi^.,  -jw 


k4MMMl*M>«««.  (•.•tlbaHhaf  tiM  fUiMir, 
tad  IMM^  te»  M  rauln,  fcc ;  Mi4  lh*t  ll^cadd 

biiMagMdaM. 

•Mtttat  tpriiDBir  u  kiipdta 


ij  fO  at  lut^  m  ■  diKbuia  af  tlw 
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ledgt  of  the  defeodaot,  escaped,  itxi.    That  the  pkintiff,  ^^^J^^ 

aftarwardsy  on  the  same  day,  and  before  the  oomaience-     wU%^' 

ineDt  of  this  suit,  at,  &c.  in  consideratioo  that  the  defend*      Powot* 

ant  would  not  then  and  there  make  fresh  pursuit  after,  and 

retake  and  re-commit  Woodward  to  the  gaol,  &^  ilgreed 

with  the  defendant  not  to  sue  him,  or  the  bail  of  fVood- 

wardf  tot  the  escape,  until  he  gave  notice  and  a  reasonable 

time  to  the  defendant,  to  retake  and  re-commit  WoodwarJL 

That,  therefore,  Woodward  renuuned  at  large.    That  tbo 

plaintiff  did  not,  before  commencing  this  suit,  give  the  bi>t 

tice  and  reasonable  time,  &c. 

The  4th  plea  stated  that  Woodward^  on  the  14th  of 
April,  1S26,  being  then  on  the  gaol  limits  in  custody  of 
the  defendant,  by  virtue  of  the  oa.  so*  die.  the  plaintiff, 
with  the  intent  and  purpose  to  cause  Woodward  to  eseapo 
and  go  out  of  the  liberties  of  the  gaol,  dtc.  made  bis  cer- 
tain instrument  in  writing  in  the  words  and  figures  follow- 
ing,  to  wit : 

"Clinton  Com.  Pleas. 

Henry  Powers 

V. 

Jonathan  Woodward. 

Co.  sa.  Whereas,  the  defendant,  Jonathan  Woodward, 
in  this  cause,  has  escaped  from  the  limits  of  the  jail  of  the 
county  of  Clinton ;  I  hereby  agree  not  to  sue  the  sheriff 
or  his  bail  for  such  escape,  untU  giving  notice  and  a  rea- 
sonable time  to  said  sheriff  to  retake  the  said  defendant, 
and  re-commit  him.    PUUtebwrghj  April  14th,  1896. 

Beimry  Powers.^* 

And  then,  6lc.  delivered  this  instrument  to  Woodward^ 
a^and  for  an  authority  to  him  to  eseape  and  go  at  hrge,  o«l 
of  the  limits,  Slg.  And  that  he  did,  thereupon,  by  virtoe 
of  the  instrument,  and  in  pomiaBoe  of  the  intent,  Koeoie 
and  permission  of  the  plaintiff,  and  by  his  proearement,  e§- 
cape,  and  go  out  of  the  limiti,  &e. ;  and  that  the  phuatiff 
did  not,  before  the  oommenoemeot  of  this  suit,  givia  the  no* 
tiee  and  reasonable  time,  Ac. 
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J'Wfr-Tgr,       W.  C.  Watmm^  in  sapport  of  the  demurrer,  cited  1  Salk. 
Jfl^    561;  16  John.  188;  8  W.211;  aOtd.427;  Z  Uv.  167; 
^»wtrt      Com.  Dig.  Pleader,  {O.  T.) 

Wfflion. 

J.  Lynde,  contra,  cited  5  Jehn.  364  ;  ^  Eaet,  S43. 

Ourto,  per  StJTHERLAifD,  J.  There  ig  no  dbobt,  that 
i^  a*  d^endant  in  execotion  escape  from  the  limits,  without 
tb^  assent  of  the  creditor,  and  he'  subsequently  assents  to 
the  escape,  and  agrees  that  he  may  remain  off,  yet  the  sub- 
sequent assent  will  not  make  it  an  escape  with  the  consent 
of  the  plaintiff;  and  he  may  either  retake  the  party,  or 
have  his  remedy  against  the  sheriff  for  the  escape.  The 
right  of  action  having  once  accrued,  nothing  but  a  release, 
ov;  an  agretemei^t,  for  a'vahiable  consideration,  can  defeat 
it^  {Scoit  V.  Peacock,  I  ^k.  271.  Stoeei  ▼.  Palmer,  16 
Jdhn.  188.) 

It  is  equally  well  settled,  that  if  a  creditor  gives  his 
debtor,  who  is  in  execution,  permission  to  go  at  large,  be- 
yond the  gaol  liberties,  the  judgment  is  discharged ;  and 
the  plaintiff  can  neither  issue  a  new  execution,  nor  main- 
tain an  action  for  the  escape,  against  the  sheriff.  {Barnes, 
30S.  ^  Eaet,  348.  1  Ts  R.  430.  6  id.  535.  6  John. 
964.  1 1  John.  476.  2  John.  Ch.  Rep.  430.  1  Bam.  if 
jSd.  397.     16  John.  188.) 

'  The  only  question  in  relation  to  the  third  plea  is,  whe- 
ther It  states  a  good  consideration  for  the  agreement,  not  to 
sue  the  sheriff  for  the  escape,  without  giving  him  notice, 
and  a  reasoliable ''time  to  retake  the  prisoner.  The  agree- 
abeoc^'-hs' stated  in  that  plea,  was  subsaqueot  to  the  escape ; 
Md  thereldie  did  not(|iscbargeitfalB  judgment^  or  deprive  the 
pUntiff  6{  Ihe  «righi  to  retake  fais  dtiKOr . 
*wI:4Hii  indined  to  think'  the  ooasidesatieo  for  the  agree- 
tnsnt  W10  soffioienti  /Though  the  plaibtiff  had  a  right  of 
iMMi  against  the  sheriff,/ immediately  vpon  the  escape, 
yel!  it  VIMS  JiaUe  'td'  he  dafaatod  bjr  the  recaption  of  the 
prisoner  before  suit  brought.  We  are  booiid  to  presuaoe 
that  the  prisoner  might  have  been  retaken  at  any  time. 
The  agreement  on  the  part  of  the  plaintiff  admits  it ;  for, 
in  consideration  of  the  promise  of  the  defendant  not  to  re- 
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take  the  prisoner,  he  agrees  not  to  sue  without  giving  no-  new-tou; 
tice.  The  sheriff,  therefore,  in  consideration  of  the  plain- 
tiff's agreement,  omits  to  discharge  himself  from  his  liabil- 
ity to  an  action  for  the  escape,  and  agrees  that  that  liabil- 
ity shall  continue  for  an  indefinite  period.  This  was  an 
injury  or  hazard  to  the  sheriff,  which  was  a  good  consid- 
eration for  the  promise  of  the  plaintiff.  The  enlargement 
of  the  debtor  may  also  have  been  a  positive  advantage  to 
the  creditor;  or  he  may  have  anticipated  that  it  would 
have  been  so,  in  affording  the  debtor  an  opportunity,  by 
his  labor  or  otherwise,  of  procuring  the  means  for  satisfy- 
ing the  plaintiff's  demand. 

The  consideration  for  the  promise  was,  therefore,  suffi- 
cient ;  and  the  plea  is  substantially  good. 

The  4th  plea  alleges,  that  the  prisoner,  by  virtue  of  the 
instrument  in  writing  set  forth  in  the  plea,  and  inpuraU' 
ance  of  the  intent,  licence  and  permission  of  the  plainiiff'^ 
and  by  his  procurement,  did  escape  and  go  out  off  the  lim- 
its, &c.  This  is  admitted  by  the  demurrer :  and  is  un- 
questionably,  not  only  a  good  defence  to  the  sheriff,  but  a 
discharge  of  the  judgment.  It  is  said  that  it  appears  from 
the  instrument  itself,  that  the  debtor  had  escaped  before 
it  was  executed.  It  is  true  that  it  contains  a  recital  that 
Woodward  had  escaped ;  but  the  plea  expressly  averring 
that  it  was  madp  with  the  intent  and  purpose  of  procuring 
and  causing  him  to  escape,  and  that  it  was  delivered  to 
him  as  an  authority  for  him  to  go  at  large,  and  that  he  did 
thereupon  escape  and  go  at  large,  the  recital  in  the  instru- 
ment must  be  taken  to  be  false,  and  to  have  been  intro- 
duced for  the  express  purpose  of  giving  a  legal  color  to 
the  transaction. 

But  is  said  that  the  escapes  mentioned  in  the  pleas,  do 
not  appear  to  be  the  same  escapes  for  which  the  action 
was  brought.  There  is  no  express  averment  in  the  pleas 
that  they  are  the  same.  But  it  appears  with  sufficient 
certunty,  upon  a  general  demurrer.  The  declaration  is  of 
October  term,  1826 ;  and  alleges  the  escape  to  have  been 
on  the  9th  of  September^  1826.     The  pleas  both  all^ 

Vol.  Vil.  36 
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>^-^^K,  that  the  debtor  was  in  custody  on  the  14th  of  April.     All 

\^vm^      escapes  prior  to  that  lime,  therefore,  were  purged   by  his 

^^'^        return ;  and  they  adroit  that  he  has  not  been  in  custody 

WMua.      subsequent  to  that   time.     The  escape  mentioned   in   the 

pleas,  therefore,  must  be  ibe  same  for  which  the  action 

was  brought. 

The  licence  or  agreement  being  entitled  in  a  suit  io  the 
common  pleas,  does  not  afTect  the  substance  of  the  pleas. 
it  was  undoubtedly  a  clerical  mistake. 

The  defendant  is,  therefore,  entitled  to  judgment,  with 
leave  to  the  plainttfT  to  withdraw  his  demurrers,  and  reply, 
on  payment  of  costs. 

Rule  accordingly. 


Edson  again*/  Weston. 

u  *rf  V^»itaL  Assumpsit  against  the  defendant,  as  bailee,  for  not  de- 
(.  g.  on*  viiD  livering  to  the  plaintiff  a  horse  and  harness,  as  he  had  prom- 
Eirii  lobe  kapt  ised;  tried  at  the  Saratoga  circuit,  June  2d,  1825,  before 
lSoiiier"M  a  Walwobth,  C.  Judgc.  Plea,  the  general  issue. 
t'iiho"i "re w»rd  ■*■'  the  (Hal,  It  appeared  that  the  defendant  executed  to 
urufKHuibiB  tjjg  plaintifT  an  instrument  in  writing,  daled  June  a9lli, 
«];■  1821,  by  which  be  acknowledccd  iJicit  he  had  received  of 

tiki:ii,rnHn  ana  the  plamtiH  the  horse  and  harness  in  question,  the  prop- 
wifpi^iuwin  erty  of  G.  M.  Fowle,  said  to  be  holden  by  the  plaintiff  in 
de"it«r"iLhy*iin.  p'^'^g^ !  °i"'  ^^  Stipulated  to  deliver  them  to  the  plainlill' 
oihar who  hit^.  ?*  fVoter/ord,  Saratoga  county,  or  to  leave  ihem  for  him 
th>iHiiiMtidu>  at  one  of  the  principal  taverns  there,  on  or  before  ihe  20lh 
Thu^  where  dav  of  Julv  then  next.     The  horse  and  harness  had  been, 

lcin>lib1e  hid        -* 

tall,  by  Tinue  ot  ■  juRica'i  ««iilian,bui  lefl  them  wiih  the  clrR-ndanl,  nho  pledfed  iheiii  lo  i:.  lo 
whom  ff.  fan  ■  nceipljj>rOBii>iDt  lu  r*-di1ivar  Ihem  ilacerlaiii  day;  tml  bafora  Ihil  day,  ihe  n»- 
■labla  tank  tbtmfnm  fV.;  uid  tbcT  wen  af leraaidi  eold  oa  Juaisr  eiKiiIiont;  Mi^  [hai  ihu  dit- 
ebatgad  Iha  prdsiiM  of  IV. 

la  ID  acliM  at  *——[-''  bf  E.  >|«ui*t  ff.  Md, 

ABjuHaiwldAgtH  in  dkchtiil  nf  ■  pnaJM,  ii 
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on  the  25th  of  June,  in  the  same  year,  levied  on  by  a  con-  ^^"TS** 
stable  of  fVaterford,  by  virtue  of  two  justice's  executions 


against  Fowle,  who  afterwards  and  before  the  receipt  was       ^«**» 
executed  by  the  defendant,  delivered  them  to  the  plaintiff     w—wu 
in  pledge  for  the  amount  of  those  executions,  and  a  debt 
due  the  plaintiff  and  one  Foster  King ;  the  whole  being 
considerably  more  than  the  value  of  the  articles. 

The  defendant  offered  to  prove,  that  before  the  horse 
and  harness  were  delivered  to  him,  a  constable  of  fVashr 
ington  county  had  levied  a  justice's  execution  against 
Fowle,  on  the  same  horse  and  harness ;  and  that  after  the 
defendant  had  received  them,  the  latter  constable  took 
them  from  him.  That  they  were  also  levied  upon  by  ex- 
ecutions issued  on  certain  judgments  against  Fowle,  ob- 
tained after  the  date  of  the  receipt ;  and  finally,  on  the 
11th  of  July,  were  sold  on  the  latter  executions  ;  the  cred- 
itors in  these  executions  having  paid  up  the  one  first  lev- 
ied, in  IVashington  county,  on  an  understanding  with  the 
constable  that  the  horse  and  harness  should  be  delivered 
over  and  sold  on  the  last. 

The  judge  overruled  this  evidence,  on  the  ground  that 
it  was  not  admissible  under  the  general  issue. 

Verdict  for  the  plaintiff. 

A  motion  was  now  made  in  behalf  of  the  defendant  for 
a  new  trial. 

R,  Weston,  for  the  motion,  contended  that  the  evidence 
was  admissible  under  the  general  issue.  (1  Chit.  PL  471,2, 
Sfc.  Com.  Dig.  Pleader  (E.  13.)  Wih.  Rep.  44.  2  H. 
EL  141.    5  Mass.  Rep.  293.     1 1  John.  53 1 .) 

He  said  the  defendant  was  but  a  naked  bailee,  who  is 
responsible  for  gross  neglect  only.  He  is  not  even  ac- 
countable for  the  acts  of  wrong  doers.  A  fortiori,  not  for 
the  loss  of  the  property  by  act  of  law.  {Bac.  Abr.  Assunqh' 
9it  (G.)  Paw.  on  Contr.  248,  9.  2  Ld.  Raym.  912  to 
915.  2  Esp.  Dig.  245,  Gould's  ed.  Bui.  N.  P.  72.  Selw. 
JN.  P.  304,  note  (7),  Wheaton's  ed.     1  Esp.  Rep.  317. 

1  Campb.  Rep.     139,  note.    2  Com.  on  Contr.  388,  9. 

2  Bl.  Cam.  452.     Cam.  Dig.  Action  an  the  ease  for  m«t« 
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IBW-TOn 

■fagr,lMT. 


fttuaace,  (A.  4.)    Jones  on  SaUtn.  5,  1 1 ,  12,  17,  25, 139, 

14U.) 


Doe  4"  Kimball,  contra,  as  to  the  question  whether  the 
evidence  v/as  admissible  under  the  geucral  issue,  cited  10 
JoAn.  111,246;  12J(/.455;  H  B.  4- A  662. 

Tliat  the  evidence  would  not  constitute  a  defence,  they 
cited  1  Coteen,  322 ;  and  contended  that  as  the  property 
was  to  be  delivered  to  the  plaintitT  during  the  life  time  of 
the  ff^Uerford  execution,  the  case  is  not  within  Broton  v. 
Cooft,  f9  John.  361.) 

Curia,per  Savagb,  Ch.  J.  But  two  questions  can  arise : 
1.  Did  the  facts  offered  to  be  proved  constitute  a  defence? 
and  2.  Were  they  admissible  under  the  plea  of  the  general 
iuue  ? 

As  to  the  first  question-  The  defendant^appears  to  have 
been  a  mere  depositary.  He  was  neither  to  give  any 
thing  for  the  use  of  the  property  ;  nor  to  receive  any  thing 
for  his  trouble  in  taking  care  of  it.  He  was,  therefore, 
answerable  for  gross  neglect  only.  The  facts  offered, 
would  constitute  s  defence  for  any  bailee.  The  properly 
was  taken  by  paramount  authority  ;  the  authority  of  law. 
The  case  of  Shelbwy  v.  Scottford,  {Yelv.  23,)  is  a  deci- 
sive authority  upon  the  point.  The  plaintiff  declared  that 
he  was  possessed  of  a  certain  horse ;  and  lent  it  to  the  de- 
fimdant  to  ride  to  Y. ;  and  to  deliver  it  back  on  a  certain 
day.  The  defendant  pleaded  that  the  horse  belonged  to 
J.  S.  before  the  plaintifl  had  any  thing  in  him  ;  and  that 
when  he,  the  defendant,  had  rode  the  horse  to  Y.  and  was 
ready  to  re-deliver  the  horse  to  the  plaintiff,  J.  S.  re-took 
tbe  horse.  It  was  held  that  the  matter  alleged  by  the  de- 
fendant discharged  the  promise  ;  and  that  it  was  as  an 
eviction  of  the  horse  out  of  the  defendant's  possession. 

That  there  was,  in  this  case,  a  written  contract,  does 
not  vary  the  legal  liability  of  the  defendant.  He  cannot  be 
charged  in  ibis  form,  farther  iban  he  would  be  by  implica- 
tioD  of  law.     {Pow.  on  Contr.  249.) 

It  doei  not  Rppar  to  have  been  denied,  at  tbe  trial,  that 
the  facta  offered  affonlfld  a  good  defence.    The  objecticMi 
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wu,  that  the  defendant  could  not  avail  himself  of  the  de-  ^^'TJS'^ 
fence,  unless  pleaded  ;  or  on  notice,  with  the  general  issue. 


In  assumpsit,  most  defences  are  admissible  under  the  gen-  Monit 
oral  issue.  The  plea,  indeed,  denies  simply  that  there  was 
such  a  contract.  But  the  practice  under  it  has  been  to  re* 
ceive  evidence  of  matter  in  discharge,  or  excuse  of  the 
performance  ;  as  a  release,  or  parol  discharge,  payment,  or 
that  it  became  impossible,  or  illegal  to  perform  the  contract. 
(1  Chit.  PL  470,  1,  and  the  cases  there  cited.)  Id 
general,  any  thing  may  be  shewn  which  proves  that  the 
plaintiff  never  had  a  cause  of  action.  In  this  case,  no 
cause  of  action  could  exist  till  the  20th  of  July ;  for,  till 
then,  the  defendant  could  not  be  required  to  return  the 
horse  and  harness.  But,  by  the  evidence  offered,  it  appears 
that  the  property  had  previously  been  taken  by  legal  pro- 
cess, and  against  the  will  of  the  defendant.  There  is  no 
ground  for  imputing  connivance  between  him  and 
those  who  took  out  the  process  on  which  the  property  was 
sold. 

I  am  of  opinion  that  the  judge  erred  in  refusing  the  evi- 
dence offered  ;  and  that  a  new  trial  should  be  granted. 

New  trial  granted. 


Morris  against  Corson. 
On  error  to  the  C.  P.  of  the  city  and  county  of  New-  .  '"  .*^  ^^ 

•'  •'  for  a  tort|  (e.  g. 

York.  malicious  proto- 

Corsan  declared  as^ainst  Morris,  in  that  court,  in  case :  menced  in  Um 

*=*  C.P.  iheplam- 

tiff  died  th«  day 
before  the  trial,  but  after  thr  first  dav  of  term.  The  court,  notwiihstandiojir,  proceeded  to  trial  at 
the  same  term;  and  a  verdict  was  foun3,  and  judgment  rendered  for  (he  plaintiff*,  without  renrd  to  his 
death ;  though  the  proceeding  was  objected  to;  heldy  no  error,  but  cured  by  ihe  statute,  (1  Jt.  L.  144» 
t.  £,)  the  proceedings  relating  to  the  first  day  of  term  ;  and,  in  contemplation  of  law,  having  taken  pli 
on  that  day. 

The  statute,  (1  R.  L.  144,  «.  5,)  applies  as  well  to  actions  for  causes  which  do  not  lunrive,  as 
which  do. 

To  sustain  an  action  for  malicious  prosecution,  the  plaintiff  must,  in  general,  prove  a  want  of  probn* 
bla  cause. 


But  wliere  the  defendant  pleaded  singly  the  truth  of  the  facta  involved  in  the  proaecution,  whieh 
ibr  felony ;  heldf  that  this  was  assuming  to  prove  the  truth  on  his  own  side ;  and  thai  the  plaintiff naad 
not,  00  Uie  trial,  in  the  first  instance,  shew  the  want  of  probable  cause. 

Wbare  a  defendant  pleads  specially,  every  traversable  fact  contained  in  the  dedanuioB,  Mxd  not  de- 
nied by  the  plea,  is  admitted  or  record,  and  needs  no  proof  to  support  it. 
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mW>tork,  for  that  the  latter,  maliciously,  and  without  probable  cause, 
preferred  a  complaint  against  the  former  for  felony,  whereon 


**<>"*•  he  was  arrested.  That  a  bill  of  indictment  was  exhibited 
Conon.  to  the  grand  jury,  who  returned  it  not  a  true  bill.  That 
thereupon  the  plaintiff  was  acquitted,  and  the  prosecution 
ended.  Plea :  that  the  charges  made  against  the  plaintiff, 
of  his  having  committed  felony,  were  true.  Replication  : 
de  ityuria  avu  propria,  &c. 

At  the  trial,  the  plaintiff  gave  in  evidence  the  indict- 
ment, with  the  return  of  the  grand  jury ;  and  rested  his 
cause. 

It  was  admitted,  that  the  plaintiff  had  died  the  day  be- 
fore the  trial,  but  since  the  first  day  of  the  term  ;  and  the 
defendant  contended,  that  the  action  abated.  The  objec- 
tion was  overruled. 

The  defendant  then  moved  for  a  nonsuit,  on  the  ground 
that  the  plaintiff  had  not  shewn  a  want  of  probable  cause 
for  the  criminal  prosecution.  The  motion  was  overruled, 
on  the  ground  that  the  proof  was  not  necessary  upon  the 
state  of  the  pleadings.    The  defendant  excepted. 

Verdict  and  judgment  for  the  plaintiff  below. 

J.  D,  Hammond,  for  the  plaintiff  in  error.  The  suit 
abated  by  the  death  of  the  plaintiff  below.  (Cro.  Car. 
509.  3  Mass.  Rep.  296.)  The  statute,  (1  R.  L.  312,) 
does  not  apply.  That  relates  to  cases  where  the  cause  of 
action  survives,  and  there  has  been  an  interlocutory  judg- 
ment. (4  Taunt.  884.)  The  fiction  that  the  whole  term 
is  but  one  day,  applies  to  those  cases  only  that  are  within 
the  statute.     {Id.) 

It  will  not  be  denied,  that,  in  general,  want  of  probable 
cause  must  be  shown,  to  sustain  this  action.  The  plea 
here  does  not  admit,  but  expressly  denies  the  want  of  pro- 
bable cause.  It  will  be  regarded  after  verdict,  as  an  informal 
plea  of  the  general  issue.     It  is  in  substance  nothing  more. 

D.  B.  Tdllmadge,  contra.  The  statute,  (I  R.  L.  144,) 
iS|  that  the  death  of  either  party,  in  any  action,  between 
verdict  and  judgment,  shall  not  be  alleged  for  error,  if  the 
judgment  be  entered  in  two  terms  after  the  verdict.    This 
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statute  is  copied  from  17  Car.  2,  c.  8,  a.  1 ;  the  construe-  new-yom:, 

tion  of  which  has  always  been,  that  if  the  party  die  after 

the  assizes  begin,  though  the  trial  be  after  his  death,  it  is 

within   the  remedy  of  the  statute ;    for  the  assizes  is  but 

one  day  in  law ;   and  this  is  a  remedial  statute,  and  shall 

be  construed  favorably.      (I   Salk.  8,  pi.  21.     7  T.  R.  31, 

32,  note  (a).    DurU.  Pr.  747,  note  20.    2  Archb.  Pr.  78. 

9.)     The  term  is,  in  law,  considered  as  but  one  day.     (2 

Cruis.  Dig.  57,  s.  22,  citing  6  Mod.  191.    Jac.  L.  Did. 

Terms.) 

True,  the  plaintiff  must,  in  general,  shew  want  of  pro- 
bable cause.  But  this  was  never  intended  of  a  case  where 
it  is  admitted  by  the  pleadings.  That  it  is  so  admitted  by 
the  frame  of  this  plea,  there  cannot  be  a  question.  (Steph. 
on  PI.  234.  Summary  of  PI.  59.  1  Phil.  JEv.  131,  147. 
Bull  N.  P.  299.  2  Esp.  Dig.  Gould's  ed.  504,  505. 
Com.  Dig.  Pleader,  (s.  17,  18.)  Peak.  Ev.  7,  JVbrm' 
ed.  id.  466.     1  Stark,  on  Ev.  295,  383.    2  id.  345.) 

Curia,  per  Wood  worth,  J.  Without  enquiring  whe- 
ther the  fact,  that  the  plaintiff  below  died  before  verdict,  is 
regularly  before  us,  on  the  bill  of  exceptions,  I  am  satis- 
fied it  cannot  be  alleged  for  error.  This  question  is  dis- 
posed of  by  the  act,  (1  R.  L.  144,  sec.  5.)  "The  death 
of  either  party  between  verdict  and  judgment  in  any  ac- 
tion,  shall  not  be  alleged  for  error."  At  the  common 
law,  it  was  otherwise  ;  the  remedy  is  not  confined  to  cases 
where  the  cause  of  action  survives,  but  is  general.  It 
therefore  applies  to  the  present  case.  I  am  not  aware  of 
any  authority  that  has  given  a  construction  to  the  statute 
restricting  the  operation  of  its  general  terms.  (1  T.  R. 
31,  2,  note  (a).) 

Where  an  interlocutory  judgment  only,  has  been  ob- 
tained, there  the  statute  remedy  is  different.  In  such  ca- 
ses the  action  does  not  abate,  if  it  might  originally  be 
prosecuted  by  the  executor  or  administrator  of  the  plain- 
tiff. (1  jR.  L.  312.)  Under  this  provision,  the  present 
action  would  abate ;  but  it  is  not  gof  emed  by  it    It  is 
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Sgif-^ORK,   protected  by  a  statute  applicable  only  to  tBe  case  of  Ter- 
v^-v^^       diets.    The  judge  below  decided  correctly. 
Morrb  There  is  no  doubt  that,  to  sustain  an  action  for  a  mali- 

Coraon.        cious  prosecution,  it  is  incumbent  on  the  plaintiff  to  prove 
the  want  of  probable  cause.      It  is  equally  clear,  however, 
that  it  is  immaterial  whether    the  fact  be  established  by 
proof  derived  from  witnesses,  or  admitted  by  the  plead- 
ings ;  it  is  the  same  thing.     The  only  issue  joined  in  this 
cause  was  upon  the  plea  of  justification  ;  and  consequently 
no  evidence  was  admissible,  which  did  not  tend   to  esta- 
blish the  truth  or  falsity  of  that  plea.     Every  traversable 
allegation  in  the  declaration,  not  denied  by  the  plea,  was 
admitted  on  record,  and  required  no  proof.     (FhiL  Ev. 
dl.  7,  sec.  3,  126,   141.      1   Starkie,  295,  388.)      Apply 
these  rules  to  the  case  under  consideration.     The  charge, 
fltript  of  legal  form,  is  this;  that  the  defendant  had,  with- 
out probable  cause,  prosecuted  the  plaintiff  for  a  felony. 
Here  are  two  allegations.     If   there  was  probable  cause, 
or  if  the  defendant  could  prove  the  plaintiff  guilty,  his  jus- 
tification would  be  complete.     Both  allegations  are  mate- 
rial.    Had  the  defendant   pleaded  the  general  issue,  the 
plaintiff  was  bound  to  shew  want  of  probable  cause.     If 
the  defendant  omitted  that  plea,  and  preferred  taking  on 
himself  to  prove  probable  cause,  he  might  do  so  by  plead- 
ing the  facts.    He  might  have  taken  that  course  if  he  had 
so  elected.     The  plea  would  be  good ;  because,  had  he 
shown  probable  cause,  there  would  be  an  end  of  the  action. 
It  was  not  necessary,  however,  to  plead  in  that  manner  ; 
because  the  defendant  might  avail  himself  of  that  defence 
under  the  general  issue;  with  this  advantage;  that  if  the 
plaintiff  failed  to  make  out  the  want  of  probable  cause  in 
the  first  instance,  the  defendant  would  not  be  required  to 
offer  any  proof.     The  defendant  has  waived  any  answer 
to  the  allegation  of  want  of  probable  cause,  and  put  his 
defence  solely  on  the  ground  that  the  plaintiff  was  guilty 
of  the  felony.    According  to  the  established  rules  of  plead- 
lag,  every  traversable  fact,  in  the  declaration,  not  answered 
by  the  plea,  was  admitted.     If  the  defendant  could  verify 
lis  plea,  be  must  prevail ;  if  he  could  not  prove  the  plain- 
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tiff  guilty,  he  ha8  no  further  defence.     He  could  not  resort  new-tork, 
to  the  want  of  probable  cause,  for  he  had  not  put  that  in       ^^' 
issue;  and  by  not  putting  that  in  issue,  he  admitted  it. 
There  was,   therefore,  no  error    in    the  decision  of  the 
judge.    The  judgment  of  the  court  below  roust  be  af- 
firmed. 

Judgment  affirmed. 


Jackson,  ex  dem*  Livingston  and  others,  against  Groat. 

Ejectment,  for  a  farm  in  Colum&ia  county,  leased  by  a  covenant  br 
H.  W.  Livingston,  (under  whom  the  lessors  claim  as  u,e7cMie  w  hb 
devisees,)  to  one  Bruste,  during  the  lives  of  himself  and  ^Xd  to  mU*** 
his  wife.     The  lease  was  dated  May  2d,  1798.  or  dispose  of 

tb«ir  interest, 

The  cause  was  tried  at  the  Columbia  circuit,  Septem-  they  may  do  so, 
ber,  1824,  before  Walworth,  C.  Judge ;  where  the  only  prLtroptlSn  to 
question  was,  whether  the  premises  were  forfeited  by  vi-  ptying'on?  *™* 
olatins  the  covenant  of  tenth  sale  in  the  lease.     This  cov-  tenth  of  the  pur- 

<3  chase  money  to 

enant  was  by  the  lessee,  that  if  he,  his  executors,  adroinis-  him;  jwwuUd, 
trators  or  assigns,  should  be  minded  or  inclined  to  sell  or  not  done,  the 
dispose  of  their  estate,  &c.,  it  should  be  lawful  for  them  to  forfeUed,is  Tal- 
do  so,  first  giving  pre-emption  to  the  lessor,  his  heirs  or  jfj  on1y*to**aii 
assigns.     And  on  every  such  sale  or  assignment,  should  immediate  a»- 

^  .  .  Bignroent  by  the 

pay  to  the  lessor,  his  heirs  or  assigns,  a  tenth  part  of  the  lessee,  but  to  bis 
purchase  money.  And  provided  further,  that  if  the  lea*  by^'SperaUon  of 
see,  his  executors,  administrators  or  assigns,  should  leave  lirerind  tft£« 
the  possession,  &c.,  or  if  they  should  not  well  and  faithfully  Jj[2M*i"oflSriM 
observe  and  perform  all,  and  every  the  articles,  covenants  the  pre-emptioD, 

.  ^  and  paymg  the 

and  agreements  in  the  lease,  on  their  part  to  be  perform-  tenth  of  the 
ed  ;  then  the  lease  and  estate  granted,  to  cease,  &c. ;  and  uue^is  fori«t- 
it  should  be  lawful  for  the  lessor,  his  heirs  and  assigns,  to  ^* 
enter,  d^c. 

April  21st,  1817,  the  lease  was  assigned  by  the  lessee's 
administrator,  (he  first  paying  the  10th  sale,)  to  one  WH- 
liams ;  who,  on  the  nth  of  March,  1823,  (without  (^er- 

VoL.  VII.  37 
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NEW-TOIOL,    ing  the  pre-emption  to  to  the  lessors,)  assigned  to  the  de- 
,^\*     fendant  for  the  consideration  of  $450.     The  defendant  re- 
Jackaon       fused  to  pay  the  10th  sale  on  the  last  assignment. 
Gro«t  Verdict  for  the  defendant,  subject  to  the  opinion  of  this 

court. 

K.  Miller,  for  the  plaintiff.  The  covenants  were  no 
doubt  legal  and  valid;  {13  John.  174;  15  id.  278;)  and 
we  contend  that  they  cover  each  and  every  sale  or  as- 
signment,  by  the  tenant^  his  executors,  administrators,  or 
assigns. 

E.  WilliamSy  contra.  Whether  an  action  of  covenant 
would  lie,  is  one  question.  The  last  assignment  is  not  a 
forfeiture.  The  action  is  for  a  penalty  ;  and  the  cove- 
nant should  be  construed  with  great  strictness.  Covenants 
in  restraint  of  alienation  are  barely  tolerated.  They  are 
odious,  and  not  to  be  extended  by  construction.  The  par- 
ties must  bring  themselves  strictly  within  such  a  covenant. 
We  say  this  covenant  was  binding  on  the  lessee  alone ; 
and  relates  only  to  the  first  alienation.  The  word  assigns 
does  not  mean  remote  assignees,  or  those  by  operation 
of  law  ;  but  immediate  purchasers,  or  voluntary  assignees. 
(15  John.  279,  280,  per  Piatt,  J.  and  cases  there  cited.) 

Miller,  in  reply.  The  remedy  depends  on  the  provis- 
ions of  the  contract.  I  admit  that  we  must  bring  our- 
selves literally  within  it;  and  we  have  done  so.  While 
the  courts  will  not  create  forfeitures  by  intendment,  yet 
they  will  always  enforce  the  contracts  of  parties  according 
to  their  plain  provisions.  Every  assignment,  w!iL-ther  by 
the  immediate  lessee,  or  by  his  assignee,  is  provided  for. 
If  the  money  be  not  paid,  the  forfeiture  is  incurred.  I  do 
not  deny  that  the  sale  must  be  voluntary.  It  is  so  ;  and 
by  one  who  is  expressly  named  in  the  covenant ;  by  one 
who  is  bound  in  terms.  No  discrimination  is  made  in  the 
tease  between  Toluntary,  or  other  assignees. 

Curia,   per    Sutherland,  J.     The  only    question   is, 
whether  the  covenants  of  pre-emption  and  of  tenth  sale, 
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are  confined  to  tfie  first  assignment  only.     The  validity  of  ^S^'7^?^ 
these  covenants  is  fully  established  by  the  case  of  JackaoUj 
ex  dem.    Stevens,  v.   Silvernail,    (15    John.   278,)    and 
Jackson^  ex  dem,  Lewis  and  un/e,  v.  Schutz,]  (18  John. 
174.) 

The  covenants  extend  to  every  alienation.  The  terms 
are  too  clear  and  explicit  to  admit  of  any  question.  They 
are,  that  if  the  party  of  the  second  part,  his  executors,  ad- 
ministrators or  assigns,  shall  be  inclined  to  sell  or  dispose 
of  their  estate  in  the  premises,  it  shall  be  lawful  for  them 
so  to  do,  provided  they  first  give  the  pre-emption  to  the 
lessor,  his  heirs  or  assigns  ;  and  on  every  such  sale  or  as- 
signment, pay  one  tenth  of  the  purchase  money  to  the 
lessor,  &c.  The  term  assigns,  clearly  embraces  every  pur- 
chaser by  voluntary  sale,  as  well  as  upon  execution.  It  is 
much  more  appropriate  to  the  former  than  the  latter ;  and 
we  have  no  right  to  say  the  parties  did  not  mean  to  use  the 
term  in  its  ordinary  legal  sense. 


Judgment  for  the  plaintiff. 


Jackson,  ex  dem.  Anna  Loucks,  against  Churchill. 


Ejectment  for  dower,  set  off  to  the  lessor  of  the  plain-  dow^r  "b  ^  not 
tiff  by  proceedings  before  the  surrogate ;  tried  at  the  JHfer-  necemry  to 
kimer  circuit,  September  13th,  1826,  before  Williams,  C.  tion  for  iu 

«     ,  A  devise   or 

Judge.  beauest  to   the 

The  defendant  objected,  that  the  lessor  of  the  plaintiff  ^  dTwel*  t^ 
should  have  demanded  her  dower  of  the  defendant  before  ]*}"?^|»»cceptp 

ed  bj  her,  is  a 

suit.     The  objection  was  overruled.  good  bar. 

The  defendant  then  gave  in  evidence  the  will  of  the  to  the  widow 
lessor's  husband,  in    whose  right    she  claimed;    whereby  be^in^^Heu  of 

dower,  mty  be 
inferred  from  the 

Srovisiona  of  the  will ;  as  where  it  is  inconsistent  with  the  claim  of  dower.    But  the  incongruity  mutt 
e  plain. 

Ac«ordia|Ely,  where  the  husband  devised  to  his  wife  his  dwellinc  house  and  part  of  hit  ^rdens  iIm- 
ranU  vidtMate^  with  certain  of  his  personal  property,  &c. ;  and  tnen  devised  hit  farm  to  his  two  tOM^ 
k.e,  and  the  wife  accepted  the  provisions  of  tne  will ;  held,  that  this  was  no  bar  of  dotrer. 
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ncw-TORK,  he  bequeathed  to  her  his  dwelling  house  and  part  of  hia 
*^*       *    gardens,  during  her  life  or  widowhood.     Also  8  cows,  4 


Jaanon      sheep,  a  negro  woman  and  his  household  furniture.     He 

Churchui.     then  divided  his  farra,  of  205  acres,  and  the  residue  of  his 

personal  property,  between  his  two  sons ;  one  of  them  to 

keep  his  mother's  stock,  and  the  other  to  aid  in  her  support, 

if  she  should  request  it. 

The  defendant  then  offered  to  show,  that  the  lessors  had 
accepted  the  provision  in  the  will,  and  continued  to  enjoy 
it ;  and  contended,  that  though  it  was  not  in  terms  declar- 
ed to  be  in  lieu  of  dower ;  yet  that  such  was  the  manifest 
intention  of  the  testator. 

The  judge  overruled  the  testimony  as  immaterial ;  and 
the  defendant  excepted. 

Verdict  for  the  plaintiff. 

A.  LoomiSf  for  the  defendant,  moved  for  a  new  trial. 

N.  S.  Benton,  contra,  cited  6  John.  390 ;  17  id.  126 ; 
Crui8.  Dig.  Dower,  ch.  5,  «.  21,  22. 

Curia,  per  Savage,  Ch.  J.  No  demand  of  dower  was 
necessary.  (6  John.  295,  6.)  The  location  by  the  ad- 
measurers,  is  conclusive  in  this  action.     (ll\John.  126.) 

Every  married  woman  has  an  interest  in  the  iWids  of  her 
husband.    Of  this  she  cannot  be  divested  but  by  her  own 
act  or  consent.    If  the  husband  make  a  provisio^  for  his 
wife,  by  will,  in  lieu  of  dower,  she  has  her  election  yo  ^^^ 
the  testamentary  provision,  or  to  claim  her  legal  prlpvision. 
If  she  accept  the  provision  in  the  will,  she  thereUy  relin- 
quishes her  dower.     If  the  provision  in  the  will  is  V^^  e^~ 
pressed  to  be  in  lieu  of  dower,  but  is  an  ordinary  le^^^^y  or 
devise,  she  is  entitled  both  to  her  dower,  and  to  th^  P^^^ 
vision  by  the  will.    But  if  the  claim  of  dower  is  iiW^^*^" 
Bistent  with  the  will,  and  repugnant  to  its  provisions,  fV^*^ 
we  may  infer  an  intention  in  the  testator,  that  the  proK^' 
•ion  in  the  will  should  be  in  lieu  of  dower.    In  such  case^ 
the  widow  must  elect  one  or  the  other ;  but  cannot  hav^ 
both :  and  if  she  enters  upon  the  property  given  by  the  ' 
willi  and  enjoys  it,  she  if  thereby  barred  of  her  dower. 


; 
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This  doctrine  is  no  where  contested ;  but  there  have  been   ^£^*T2S*» 
some  apparent  discrepancies  in  the  English  decisions,  as      \^>/^ 
to  what  constituted  evidence  of  the  intent  of  the  testator.       Jackwn'. 
These  cases  are  ably  reviewed    by    the  late  chancellor      ChurduU. 
Kenty  in  the  case  of  Adsit  v.  Adsit,  (2  John.  Ch.  Rep. 
450.)     In  that  case,  a  bill  had  been  filed  to  stay  proceed- 
ings at  law.     The  husband  had  directed  his  estate  to  be 
sold,  agreeably  to  a  contract  he  had  entered  into  in  his  life 
time  ;  out  of  which  he  gave  several  legacies;  and  $500  to 
his  wife,  to  be  left  in  the  hands  of  his  executors,  and  paid 
to  her  as  she  might  need  it.     She  accepted  the  legacy ; 
but  this  was  held  no  bar  to  her  dower. 

In  the  case  of  Larrabee  and  wife  v.  Van  Alatyne^  (1 
John.  Rep.  307,)  the  testator  gave  his  wife  certain  arti- 
cles and  money  ;  and  declared  "  that  this  bequest  and  de- 
vise shall  be  understood  in  no  other  sense,  than  to  be  in 
lieu  and  stead  of  every  other  claim  and  pretension  ray 
said  wife  can  or  may  have  on  my  estate."  This  was  con- 
sidered, by  the  majority  of  the  court,  a  good  bar  in  equity, 
if  proof  had  been  made  of  the  payment  of  the  money. 
Two  of  the  judges  thought  the  legacy  a  bar  at  law ;  but 
the  defendant  failed  in  his  proof  of  payment. 

In  the  case  of  Van  Or  den  v.  Van  Or  den,  (10  John.  30,) 
an  annuity  was  given  to  the  wife  by  the  will ;  and  it  was 
added,  ''  It  is,  nevertheless,  to  be  understood,  that  the  said 
annuity  is  in  lieu  of  dower."  This  testamentary  provision, 
it  was  said,  would  be  a  good  plea  in  bar  of  her  dower. 

There  are  cases  of  a  legacy  expressly  given  in  lieu  of 
dower.  The  case  of  Birmingham  v.  Kirwan,  (2  Sch.  ^ 
Lef.  444,)  is  more  like  the  present.  The  testator  devis- 
ed his  property  to  trustees,  to  sell  or  mortgage  all  except 
his  demesne  of  170  acres,  and  gardens^  which  he  direct- 
ed to  be  occupied  by  his  widow  during  her  natural  life, 
upon  a  small  rent,  and  keeping  them  in  repair.  Out  of 
the  property  sold  or  mortgaged,  he  directed  an  annuity  to 
his  wife  of  .£200.  The  residue  was  appropriated  to  the 
payment  of  debts  and  legacies.  The  principal  point  was, 
whether  the  widow  should  be  entitled  both  to  dower  and  to 
the  provision  in  the  will.     Lord  Redeadale  decided  that 
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'^i^'TSS'^'  ^^^  ^^  "^^  precluded  of  dower  in  the  lands  not  included 
in  the  devise  in  her  own  favor.  He  held  it  was  not  ne- 
cessary to  use  express  words  of  exclusion,  in  order  to  put 
the  widow  to  her  election.  But  that,  as  a  person  cannot 
accept  and  reject  the  same  instrument,  if  from  the  whole, 
taken  together,  it  was  the  manifest  intention  that  the  tes- 
tamentary provision  should  be  received  in  lieu  of  dower, 
and  such  provision  had  been  accepted,  it  would  bar  the 
claim  of  dower.  But  the  language  of  the  will  must  not  be 
ambiguous  or  doubtful.  The  chancellor  held  that  the  pro- 
visions of  the  will  were  not  inconsistent  with  the  right  of 
dower  in  the  lands  directed  to  be  sold. 

In  this  case,  the  widow  is,  by  the  will,  provided  with 
a  house  and  garden,  some  furniture,  a  servant  girl,  and 
with  some  stock.  One  son  is  directed  to  keep  the  stock, 
and  the  other  to  assist  his  mother  if  she  requests  it ;  but 
no  means  are  given  her  to  compel  compliance,  if  refused. 
There  is,  in  this  provision,  nothing  inconsistent  with  her 
claim  of  dower.  The  devise  to  the  sons  will  be  less  valu- 
able; but  that  constitutes  no  objection.  There  is  no  in- 
congruity in  enforcing  the  claim  for  dower,  and  the  devise. 
The  two  may  stand  well  together ;  and  it  may  fairly  be 
inferred,  that  the  testator  intended  the  devise  as  addition- 
al to  his  wife's  claim  for  dower.  The  same  rule  prevails  in 
Pennsylvania.     (1  JOal.  418.     I  Yeates,  424.) 

New  trial  denied. 


AcKLET  against  Finch. 

Trettrwuinoi  ^^  ®^*'^'  ^^^^  ^^^  court  of  common  pleas  of  the  county 
Im  for  goods  de-  of  IVoshifigtan.    The  action  below  was  trover  for  a  chaise 

lirerod  m  pay-  ^ 

rnont  of  an  utu- 

riooa  debt,  or  absolutely  on  a  sale.    The  only  remedy  is  upon  the  statute,  (I  R.  L.  64,)  to  recover  the 

ezcMt  beyond  legal  interest. 

R  jfwit,  where  goods  are  delivered  in  mortgage  to  secure  an  usurious  debt,  or  upon  any  usurious 
coiMideration,  the  contract  bein^  void,  trover  lies. 

Where  goods  are  mortgaged,  if  {layinent  be  not  made  at  the  day,  the  interest  of  the  mortgagee  be- 
eooM*  abaolute. 

A  tobmitslon  was  to  the  award  of  three  arbitrators  ;  so  that  they,  or  any  two  of  them,  award  by  such 
a  day.  Two  made  the  award  in  writine  within  the  time ;  but  it  did  not  appear  on  the  face  of  the 
award,  that  the  three  hMrd  the  proofr  and  allegations  of  the  parties ;  VId,  that  this  night  be  shown  by 
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and  harness,  by  Finch  against  Ackley.    The  jury,  under  ^^'TSS** 
the  direction  of  the  court,  found  for  the  plaintiff;  on  which,    s^^^^-^ 
judgmeot  was  given  for  him.    On  the  trial,  the  defendant       Acki«j 
below  took  certain  exceptions  to  the  opinion  of  the  court,       Fuich. 
and  the  cause  came  here  upon  a  bill  of  exceptions ;  the 
facts  in  which,  so  far  as  they  are  material  to  the  points  de- 
cided, will  be  found  stated  in  the  opinion  of  the  court. 

J.  Crary,  for  the  plaintiff  in  error,  insisted  that  trover 
would  not  lie,  in  the  case  presented  by  the  bill.  That  if  the 
agreement  between  the  parties,  set  forth  in  the  bill,  was  not 
conclusive,  the  award  mentioned  as  having  been  made  be- 
tween the  parties,  must  have  been.  He  cited  8  John.  Rep, 
96 ;  10  id.  190,  and  the  cases  there  cited  by  Van  Vechten^ 
arguendo ;  1  Caines,  304  ;  1  Day,  130. 

D.  Russelly  contra,  cited  2  Caines*  Cas.  Err.  200 ;  7 
John.  196  ;  16  id.  367  ;  13  id.  492  ;  6  id.  44. 

Curia,  per  Woodworth,  J.  This  is  a  writ  of  error  to  the 
Washington  common  pleas.  Finch  declared  in  trover  for  a 
chaise  and  harness.  It  appeared  that  an  execution  was  levi- 
ed on  his  property,  in  1813,  for  about  %  120.  An  agreement 
was  made  between  him  and  Ackley,  that  FincA  should  assign 
to  Ackley  a  judgment  bond  against  David  Smith,  and  deli- 
ver to  Ackley  the  chaise  and  harness,  as  his  property  abso- 
lutely, and  allow  his  demand  ;  and  that  he,  Ackley,  would 
advance  the  ^  120.  Ackley  paid  ^  120 ;  which,  together  with 
bis  demand,  was  ,^206,55.  He  gave  op  his  notes,  and  dis- 
charged his  account  against  Finch;  who  assigned  the  bond, 
and  delivered  the  property  to  Ackley,  as  his  own.  The  lat- 
ter then  said,  if  you  pay  me  the  $206,55,  with  interest,  on  or 
before  the  1st  of  March  next,  (1814,)  I  will  receive  it,  and  re- 
deliver you  the  property.  Smith's  bond  was  about  $250.  The 
plaintiff  proved  that  the  defendant  admitted  that  $10  extra- 
interest  was  included  in  the  $206,55,  and  that  he  had  receiv- 
ed the  amount  of  Smith's  bond,  though  not  until  after  the  1st 
Marchi  1814.  In  March,  1815,  the  plaintiff  demanded  the 
chaife  and  harness^  whioh  the  defendant  refused  to  delifer. 
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NMT-TORK,      The  defendant  gave  in  evidence  an  arbitration  bond,  dat- 
ed  in  December,  1814,  between  the  parties,  submitting  all 


^^j  matters  and  differences  to  three  arbitrators,  so  as  their  award, 
Findi.  or  that  of  any  two  of  them,  be  made  at  a  certain  time  spe- 
cified. The  award  of  two  of  the  arbitrators  was  produced, 
made  within  time.  The  plaintiff  objected,  that  it  did  not 
appear  that  all  three  had  heard  the  proofs  and  allegations. 
The  court  decided  that  the  award  was  inadmissible ;  be- 
cause it  did  not  appear  on  the  face  of  it,  that  all  the  arbi- 
trators met.  The  defendant  offered  to  prove,  that  all  the 
arbitrators  heard  the  proofs  and  allegations  of  the  parties  ; 
that  two  made  the  award,  and  the  plaintiff  accepted  it,  and 
received  from  the  defendant  the  money  awarded.  The 
court  rejected  the  evidence,  and  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover. 

If  the  plaintiff  absolutely  sold  to  the  defendant  the  bond 
against  Smithy  with  the  chaise  and  harness,  and  received  in 
payment  and  satisfaction,  $120  in  cash,  and  for  the  residue 
accepted,  as  cash,  a  demand  of  the  defendant  against  the 
plaintiff,  which  demand  was  tainted  with  usury  to  the 
amount  of  $  10,  the  only  remedy  of  the  plaintiff  would  be, 
to  recover  back,  by  action  founded  on  the  statute,  the  ex- 
cess beyond  legal  interest.  He  cannot  rescind  the  con- 
tract executed,  and  claim  the  property  which  he  sold,  al- 
though, in  the  payment  received,  he  allowed,  as  part  of  such 
payment,  an  usurious  demand.  If  A.  holds  a  note  against 
jB.,  confessedly  usurious,  B.  may  successfully  resist  the  de- 
mand, and  defeat  an  action ;  but  if  he  pays  A.  the  full  amount 
of  his  note,  and  takes  it  up,  he  cannot  recover  the  whole 
back.  So  much  as  had  been  received  for  usury,  would  be 
recoverable.  I,  however,  rather  consider  this  as  a  mort- 
gage. If  the  verbal  agreement  of  the  defendant  was  bind- 
ing, then,  on  payment  of  the  $206,55,  by  the  1st  of  March, 
1814,  the  property  was  to  be  re-delivered.  No  payment 
was  made  by  that  time.  After  the  condition  forfeited,  the 
moirtgagee  had  an  absolute  interest  in  the  thing  mortgag- 
ed* This  is  the  legal  effect  and  operation  of  a  mortgage 
of  personal  property.  The  case  of  Brown  v.  Bement  if 
Strang,  (8  Join*  96,)  19  decisive  on  this  point.    If  a  mort- 


\ 
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gage,  and  iofected  with  usury,  then  I  B^cUhbone  thereupon  N£w-Y0B|C, 

void.    The  admission  of  usury  by  the^lhe  mortgage  satis-       '^* 

contradicted.     To  shew  that  all  (precedingr  mortgaged  the 

claims  were  merged,  the  defendant  proved  a^endants,  who 

this  is  valid,  the  plaintiff  cannot  again  draw  ^defendaQts 

whatever  was  within  the  submission,  and  was  pas^alled  on 

the  arbitrators.     The  submission   was  general,     'ftu  it  up ; 

no  proof  that  this  demand  was  not  exhibited.     If  the  oi  the 

gage  was  previous,  the  plaintiff's  right  of  action  had  aris 

before  the  submission.     He  was  not  obliged  to  wait  until 

the  1st  of  March.     By  reason  of  usury,  the  contract  was 

void,  and  the  right  to  recover  back  the  property  pledged, 

was  immediate.     The  award  was  made  in  January,  1315, 

and  must  be  considered  as  embracing  all  controversies  be* 

tween  the  parties  then  existing. 

An  award  by  two  out  of  three  arbitrators,  is  legally 
binding,  if  the  submission  authorizes  it,  and  provided  all 
have  heard  the  proofs  and  allegations  of  the  parties.  lo 
this  case,  the  submission  did  authorize  an  award  by  two. 
On  the  face  of  the  award,  it  did  not  appear  whether  all 
the  arbitrators  heard  the  cause,  or  two  only ;  this  was  a 
fact  necessary  to  be  determined. 

It  is  apprehended  that  no  case  can  be  adduced,  shew* 
ing  the  necessity  of  this  fact  appearing  in  the  award  itselfi 
To  prove  it  by  parol,  does  not  contravene  any  adjudged 
principle  in  the  exposition  of  awards.  It  neither  tin*, 
peaches  nor  supports  its  merits ;  but  supplies  a  fact 
not  affirmed  or  denied  by  the  award  ;  and  which  per- 
haps it  was  not  the  duty  of  the  two  arbitrators  to  notice. 
If,  in  this  case,  one  of  the  arbitrators  had  not  met,  and 
arbitrated  with  the  other  two,  would  it  not  be  competent 
to  prove  it,  and  thereby  shew,  what  a  defendant  is  always 
entitled  to  shew  in  a  court  of  law,  that  the  award  is  not 
within  the  submission  ?  The  court  ought  to  have  received 
the  testimony  offered.  Had  it  shewn  that  all  the  arbitra- 
tors heard  the  cause,  the  award  was  valid ;  and  the  artn- 
trators  having  passed  on  all  matters  in  difference  between 
the  parties,  it  comprehended    the  previous  claim;   asd 

Vol.  VII.  38 
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NBW-YORK,      The  defendant  gave  i^ 
ed  in  December,  18)    5- 
matters  and  difieroici  ^  ^ 
or  that  of  any  i% -%  %.% 


M«jr»  18S7. 


Acktoy 


I 


cified.    The  i^-  co  2.  S  §_ 


tS     0 


appear  tb^  o  s. 

The  cd  S   ^f  ^%. 


made  withiift^  j=  S  |  V  ^ 


COURT 

\his  action.  The 
^versed;  and  a 
V^&inj^^on  com- 

\nt  reversed. 

V 

\ 


caus^ 
trr-" 


(0 


jflers. 


/ 


/nd   two   neck- 
ly  8th,  1826,  be- 


In  evidence :  Lu- 
,  s^a  the  TTth  of  November, 
.  uitf  mare  and  harness,  by  virtue  of  two 
executions,  in  favor  of  Rathbone,  against   Cross 
One  who       *°^  ^^  Barrofi,     Cross  had  before  mortgaged  the  waggon 
owpti  property  fo  sccurc  S60  to  Ratkbofie.  who  authorized   the  constable, 

hnned  upon    by  ,        .  i.     ,      ,  i        i  •        n    .         ' 

a  comiabie  or  at  the  time  of  the  levy,  to  take  the  waggon  and  sell  it,  to 
of  an  execuHon*  p^y  »  balance  due  upon  the  mortgage.  The  constable 
dSuvw  ir^o'the  ^^^^  ^o  Cross,  and  informed  him  that  he  must  remove  the 
^cer,  *»M  nei-  chattels  in  question,  unless  the  money  was  paid,  or  some 
nor  special  prop- arrangement  effected.  They  then  went  to  the  plaintiff's 
nere  eerrant  or  bouse,  near  by  ;  and  on  Cro95^  agreeing  that  the  plaintiff 
cSr^MdcanMt^g'^^  take  away  the  property  whenever  he  pleased,  he 
S^bown^'"''"  executed  a  paper,  dated  November  17th,  1825,  by  which 
ntme,  though     hc  acknowledged  to  have  received  this  properly  with  oth- 

the  property  be  ®  r      r       j 

taken  and  con-  OT  goods,  of  Alexander ;  and  agreed  to  deliver  the  same 
■trangerf  *  to  him,  (A.)  ou  the  15th  of  December,  then  next,  at  the 
••WW?  w'iliiher  house  of  Cross,  or  pay  .f  75.  On  the  day  appointed  for 
thejeceiptor  (hg  delivery,  the  property  could  not  be  found ;  and  on 
or  not.  the  30th  of  December,  the  plaintiff  gave  his  note  to  Raih^ 

The    general  '^  ® 

property  of 
foode  leviecl  on  by  executioni  u  in  the  debtor.    The  special  property  »  in  the  ofhcer  who  leYiea. 

•^'vporty  in  goode  ia  either  general  or  special.    There  ix  no  intprmediate  property. 
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bone  for  $70,  in  full  for  his  liability.     Rathbone  thereupon  ^^^'^^ 
discharged  the  judgments,  and  endorsed  the  mortgage  satis-    s^-!^^-^ 
fied.     Cross  had,  on  the  Hth  of  December,  mortgaged  the     DuienbMfc 
property  in  question  to  Jerome^  one  of  the  defendants,  who      jero^. 
had  full  knowledge  of  all  the  above  facts.     The  defendants 
had  possession  of  the  property,  when  afterwards  called  on 
for  it,  by  the  plaintiff;  and  at  first  promised  to  give  it  up; 
but  afterwards  refused.     Various  values  were  put  upon  the 
property  by  different  witnesses. 

The  counsel  for  the  defendant  contended '  that  the  plain- 
tiff's  interest  was  not  such  as  would  entitle  him  to  main- 
tain the  action  ;  and  that,  at  any  rate,  he  could  not  recover 
beyond  the  sum  paid  to  Rathbone.  The  judge  charged 
that  the  plaintiff's  interest  was  sufficient  to  enable  him  to 
maintain  the  action ;  that  he  might  recover  the  value  of  the 
property  with  interest ;  and  that,  as  he  had  been  put  to 
considerable  trouble,  and  the  defendant,  (J.)  had  acted  with 
full  knowledge,  the  jury  would  be  justified  in  putting  a  lib- 
eral value  on  the  property. 

Verdict  for  the  plaintifT,  $  120. 

N.  P.  Randall,  for  the  defendant,  moved  for  a  new  trial» 
upon  the  grounds,  (among  others,)  that  the  plaintiff  show- 
ed no  right  of  property  sufficient  to  support  the  action ; 
and  that  the  damages  were  excessive. 

He  said  the  plaintiff  was  barely  the  servant  or  agent  of 
the  constable  ;  and  whatever  he  could  do,  must  have  been 
in  the  constable's  name.  The  plaintiff  acquired  no  inter- 
est by  giving  a  receipt.  The  general  property  was  in  Je- 
romCf  the  mortgagee  ;  and  the  constable  himself  never  took 
actual  possession  of  any  part  of  the  property.  Neither  he 
nor  the  plaintiff  ever  had  any  possession.  The  engagement 
in  the  receipt  was  for  the  benefit  of  Cross. 

But  suppose  the  property  had  actually  been  received  by 
the  plaintiff;  it  has  never  been  held  that  a  mere  receiptor 
of  property  taken  in  execution,  can  maintain  an  action  for 
it  in  his  own  name.  He  is  a  mere  naked  bailee.  He  has 
no  interest.  The  general  property  is  in  the  debtor ;  and 
the  special  property  in  the  officer.    There  is  no  intenne- 
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IntW-TOAK,  dtate  kind  of  property.    The  receiptor  is  a  servant.     H« 

\^^,^^^    naay  take  the  property ;  but  this  right  being  that  of  a  mere 

BQUnimeii     servant  or  agent,  he  can  never  maintain  an  action  in  his  own 

JmM.      name.     (9  Mass.  Rep.  104.     14  id.  217.     13  id.  394.     5 

id.  303.     9  id.  265.     1 1  id.  21 1 .) 

These  remarks,  and  the  authorities  in  their  support,  ap- 
ply with  still  greater  force  to  the  plaintiff's  right  in  the  wag- 
gon. As  to  this,  even  the  constable  was  no  more  than  a 
private  agent.  .  Having  no  right  as  officer,  he  had  no  spe- 
cial property ;  and  of  course  could  transfer  no  such  right  to 
the  receiptor. 

On  the  point  of  damages,  the  counsel  cited  3  Cowen,  83  ; 
8  Burr.  1363  ;  1  Burr.  31  ;  3  Campb.  477 ;  2  John.  280  ; 
8  Cainea'  Cos.  Err.  200 ;  5  Bin.  457,  460. 

J.  A.  Collier^  contra.     The  mortgage  being  forfeited, 
the  property  of  the  waggon  vested  absolutely  in  Rathbone. 
Under  these  circumstances,  he  employed  an  agent  to  call 
on  the  possessor  and  take  it.     The  plaintiff  not  only  gave 
a  receipt ;  but  there  was  an  agreement  that  he  might  take 
possession  when  he  pleased.     All  parties  assented  to  this. 
All  this  was  before  Jerome  acquired  any  interest  under  his 
mortgage.    There  was  virtually  a  delivery  of  possession  as 
to  the  whole  of  the  property ;  and  we  deny  that  the  plain- 
tiff stood  in  the  relation  of  a  mere  agent  or  servant,  as  it 
seems  he  would  be  regarded  in  Massachusetts.    We  do 
not  subscribe  to  the  doctrine  of  their  cases.     The  plaintiff 
had  a  special  property.     Having  this  right,  it  is  settled  he 
may  maintain  trover.     (1    Cowen,  332.     6  John.   195.) 
After  the  agreement  and  arrangement  made  between  all 
parties  concerned,  they,  and  all  claiming  under  them,  are 
estopped  to  deny  the  plaintiff's  right.     He  was  regarded  as 
having  a  special  property.     It  was  agreed  that  he  might  re- 
duce that  property  to  possession  at  any  time.     The  articles 
were  placed  completely  under  his  control.     A  mere  naked 
possession  will  maintain  trover  against  all  but  the  rightful 
owner.     (1  ChU.  PI.  152.) 

The  damages  are  not  excessive.    The  case  from  Bif^ 
iMy,  which  is  mainly  relied  on  to  limit  our  damages,  on  the 
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ground  of  our  being  bailees,  lays  down  the  rule,  that  dam-  'mi^'mS'* 
ages  shall  be  mitigated  only  as  to  a  suit  by  the  bailee  against 
the  bailor.  As  to  strangers,  it  agrees  that  the  value  of  the 
article  is  to  measure  the  damages.  This  is  the  general  and 
well  settled  rule.  The  property  in  the  waggon  being  abso- 
lute in  R.,  we  are,  of  course,  entitled  to  the  full  value  of 
that  article. 

Bandally  in  reply.  We  do  not  deny  that  the  property  of 
the  waggon  was  absolute  in  Rathbone ;  but  we  do  deny 
that  the  plaintiff  was  any  thing  beyond  a  mere  servant  af 
to  any  portion  of  this  property.  The  consent  of  parties,  as 
to  the  effect  of  the  receipt,  is  no  more  than  what  the  btw 
would  imply.  It  cannot  alter  the  law.  Consent  will  not 
authorize  an  agent  or  attorney  to  sue  in  his  own  name. 
The  right  of  action  would  still  be  in  the  principal  exclu- 
sively. The  receiptor  of  property  may  always  take  it  when 
he  pleases.    But  this  is  not  as  owner. 

Curia,  per  Savage,  Ch.  J.  The  principal  question  is, 
whether  the  action  of  trover  can  be  sustained  by  the  plain- 
tiff". 

In  order  to  maintain  trover,  the  plaintiff*  must  have  ei- 
ther an  absolute  or  a  special  property  in  the  subject  of  the 
action.  The  property  of  personal  chattels  draws  to  it  the 
possession.  He  who  has  a  special  property  may  maintain 
trover,  when  the  goods  are  taken  from  his  possession ;  as 
a  factor,  a  carrier,  an  agister.  (2  Saund.  47  a,  note  (1). 
So,  a  sheriff*  or  constable,  who  has  seized  goods  on  an  ex- 
ecution, may  maintain  trover  against  a  stranger  who  takes 
them  away,  or  converts  them.  (6  John.  196.  1  Cowen, 
322.) 

The  officer,  who  levies  upon  goods,  may  also  maintain 
an  action  against  any  person  who  becomes  responsible  for 
the  safe  keeping  and  delivery  of  them  to  him  on  demand, 
or  at  a  specific  time  and  place. 

But  in  what  relation  does  the  person  stand  who  becomes 
responsible  for  the  production  of  the  goods ;  usually  in  writ- 
ing, in   the  form  of  a  receipt,  hence  called  a  receiptor? 
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JIW-Y^Cj  Ha^  1)6  any  property,  in  the  goods  he  receipts,  either  ge- 
**  — '  —  -    neral  or  special?  or  is  he  in  law  the  mere  servant  of  the 
officer  ? 

In  the  case  of  Brown  v.  Cook,  (9  John.  361,)  the  action 
wa^  brought  by  the  constable  against  the  receiptors ;  who, 
by  their  receipt,  were  to  deliver  on  demand.  This  court 
held  a  demand  was  necessary.  They  said  the  defendants 
were  naked  bailees.  They  decided  in  that  case  also,  that 
the  constable  lost  all  claim  to  the  property,  by  suflfering  the 
execution  to  run  out,  without  making  sale. 
.  In  Barkery.  Miller,  (6  John.  196,)  the  constable  had 
levied  on  the  goods  of  one  Caswell,  and  left  them  in  his 
possession.  The  defendant  took  them  away.  The  court 
ffB^d,  after  seizure  on  execution,  the  goods  were,  in  judg- 
ment of  law,  in  possession  of  the  constable,  as  against  a 
Wflong  doer;  and  Caswell,mih  whom  he  had  left  the  goods 
for  safe  keeping,  was  no  more  than  his  servant.  They  cite 
Gordon  v.  Harper,  (7  T.  JR.  12,)  where  it  is  said,  by  Grose, 
justice,  that  a  carrier  is  the  servant  of  the  owner  of  the 
goods  ;  and  has  a  right  of  possession  against  a  tort  feasor. 
The  officer  cannot  maintain  this  action,  till  after  seizure  of 
the  goods.  (12  John.  403.)  After  seizure,  he  has  special 
property.  The  general  property,  until  sale,  remains  in  the 
original  owner.  Can  there  be  any  property  in  the  receipt- 
or, either  general  or  special  ?  In  this  case,  he  had  not  the 
possession.  The  right  of  possession  was  in  the  constable. 
There  was  an  agreement  that  the  plaintiff  might  take  ac- 
tual possession  ;  but  he  did  not.  Had  he  then  any  right  ? 
apd  if  any,  what  ? 

This  precise  question  does  not  appear  to  have  been  de- 
cided by  this  court ;  but  it  has  been  frequently  before  the 
supreme  court  of  Massachusetts.  The  case  of  Lxidden  v. 
Leavitt,  (9  Mass.  Rep.  104,)  is  much  like  the  principal 
case,  in  its  leading  features.  Certain  goods  were  attach- 
ed by  a  deputy  sheriff,  as  the  property  of  the  defendant, 
at  the  suit  of  one  Blossom.  The  plaintiff  became  the  re- 
ceiptor, and  actually  received  the  property ;  but  suffered 
it. to  pass  into  the  possession  of  the  original  owner.  When 
thp  .execution  came,  the  property  could   not   be   found. 
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The  sheriff  demanded  it  of  Ludden,  the  receiptor;  who,  ^E''^"|-«| 
not  being  able  to  produce  it,  paid  a  sum  of  money  in  dis-     y^^i^^^ 
charge  of  his  engagement ;  and  brought  trover  against  th€(      !>»««*•« 
original  owner,  who  had    sold    the   property.     The  coart       JewmeV 
said,  the  only  right  acquired  by  the  plaintiff  was,  by  deliv- 
ery to  him  for  safe  keeping.     This  did  not  constitute  him 
a  bailiff  of  the  property,  but  a  mere  servant  of  the  sheriff; 
without   any    legal    interest   in    the   cattle.      The   sheriff 
should    have  brought  the  action,  as  the  special  property 
was  in  him.     The  general  property  was  in  the  defendant. 
The  plaintiff,  having   neither  the  general  nor  special  pnH 
perty,  cannot  maintain  trover. 

In  the  case  of  Warren  v.  Lelandj  (9  Mass.  Rep.  265,) 
they  again  say,  "  we  have  heretofore  decided,  that  where 
an  oflicer  attaches  personal  chattels,  and  delivers  them  tb 
a  third  person  for  safe  keeping,  such  third  person  has  no 
such  property  in  the  chattels,  as  will  enable  him  to  maiiH 
tain  replevin  for  them."  They  cite  Ludden  v.  LeavUif 
which  was  an  action  of  trover.  \ 

The  same  doctrine  is  found  in  fVhittier  v.  Smith,  (11 
Mass.  Rep.  211,)  and  Waterman  v.  Robinson,  (5  Ma9$» 
Rep.  803.) 

In  The  Commonwealth  v.  Morse,  (14  Mass.  Rep.  217,) 
the  defendant  was  indicted  for  stealing  an  ox,  the  prop^r^ 
ty  of  one  Leonard.  The  evidence  was,  that  the  ox  '¥nM, 
in  Leonardos  possession  ;  he  having  received  him  from  a 
deputy  sheriff,  and  given  an  accountable  receipt  for  him^ 
The  general  property  of  the  ox  was  in  O.  Morse.  Farkm*, 
chief  justice,  says,  the  only  question  was,  whether  the  ox, 
which  had  been  stolen  from  Leonardos  barn-yard,  was  tb# 
property  of  L.  "  It  was  not  hisnifijperty  absolutely ;  for 
he  had  nothing  but  the  posseaiKmi^  aSk  claiming  any  ti- 
tle to  it.  The  special  properQr  )ra8  j  m  the  deputy  she- 
riff, who  made  the  attachment.  ^'^XtK^j!^  no  third  species 
of  property.  Leonard,  therefore,  was  the  mere  servant 
of  the  deputy  sheriff,  to  keep  the  property  attached,  for 
him ;  having  no  legal  interest  in  it,  and  no  right  to 
maintain  an  action  for  it,  if  taken  out  of  his  custody/'  dx. 
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WVr^T^iK,      Th^se  cases  are  precisely  in    point ;   and  express  the 
opinion  of  a  very  learned  and    respectable  court  on  the 


▼• 


DiUeBbaek     y^fy  question.     I  fully  subscribe  to  the  correctness  of  their 
doctrine. 

The  receiptor  comes  in  as  a  surety  for  the  defendant  in 
the  execution.  Had  he  taken  the  actual  possession,  he 
could  be  considered  only  as  the  servant  of  the  officer  who 
had  the  special  property  in  the  goods.  So  far  this  court 
went  in  the  case  of  Barker  v.  Miller;  where  they  say 
that  Caswell  was  the  mere  servant  of  the  officer,  who  was 
the  plaintiff  in  that  case.  There  is  no  doubt  upon  the 
cases,  that  the  constable  might  have  brought  the  suit  be- 
fore the  executions  were  discharged,  even  if  the  property 
had  been  actually  delivered  to  DUlenback,  according  to 
Cross*  agreement. 

Thus  much  as  to  the  property  levied  on  by  the  officer. 
The  waggon  was  not  levied  on ;  but  was  under  a  mort- 
gpge  when  the  plaintiff  settled  with  Rathbone,  Had  the 
plaintiff  taken  an  assignment  of  the  mortgage,  the  action 
for  the  waggon  might  have  been  sustained  ;  but  the  mort- 
gage appears  to  have  been  paid  and  discharged. 

Being  of  opinion  that  the  plaintiff  cannot  sustain  the  ac- 
tion, for  want  of  interest,  it  seems  unnecessary  to  express 
an  opinion  as  to  the  rule  of  damages  laid  down  by  the 
judge.  It  is,  however,  undoubtedly  correct  to  give  as 
damages,  in  trover,  the  full  value  of  the  property  at  the 
time  of  conversion ;  and  interest  thereon  from  that  time. 
TImi  judge  so  directed  the  jury  in  this  case. 

A  new  trial  must  be  granted ;  with  costs  to  abide  the 
event. 

New  trial  granted. 
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Jackson,  ex  dem.  Hooker,  against  Mather.  Jackson 

» • 

Mather* 

Ejectment  for  a  farm  in  Truxton.   Cortland  county;     Fraud » a 

'  •*  '   question  of  law, 

tried  at  the  circuit  in  that  county,  January  25th,  1825,  be-  ^^eu  there  is 
fore  Throop,  C.  Judge;  when  a  verdict  was  found  for  the  facis!^"it^b  the 

defendant.  i"n  fa^L"  and  i^ 

A  motion  was  now  made  in  behalf  of  the  plaintiff  for  a  ^®1?|*;^  j^^  ^^ 
new  trial :  and  Roberts  on  Fraud.  Conv,  554  ;  18  John,  established  cer- 
425 ;  5  Cowen,  7  ;    1  John.  Rep.  358 ;  and  14  id.  498,  which,  if  they 

,,    -  appear  in  rela- 

were  cited.  .  tion  to    a  con* 

For  the  defendant  were  cited  3  John.  iie/>.  271,  269,  adTudged^'frl^- 
170,  528  ;  17  id.  323 ;  1  John.  Cas.  250  ;  10  John.  Rep.  "^fr^'^^^^^^^ 
447  ;  2  id.  46  ;  and  13  id.  471.  fraud  is  a  mixed 

question  of  law 
and  fact ;     and 

J).  Cady  &f  S.  Sherwood  for  the  motion.  ten  ^cX^ upon 

to  draw  a  con- 
clusion from 

/.  A.  Spencer,  contra.  equivocal  fact., 

'  '  aud     suspiaoua 

circumstances. 
mi       f  1    •         1  •    '  r     I  I  •    •        Where    such 

The  facts  are  stated  m  the  opmion  of  the  court ;  which  circumstances 

11*  It  combine ;   as 

was  dehvered  by  where  a  man. 

unembarassed 
in  his  circum* 

WooDWORTH,  J.     The  lessor  of  the  plaintiff  recovered  "^ancj?. _<>»  «*>• 

'  "^  eve  of  judgroenUi 

judgment  against  Charles  Stewart,  which  was  docketed  against  him, 
June  18th,  1321.     The  action  was  commenced  at  January  estate,  which 

was  considera- 
ble, to  his  son« 
Uflaw,  who  was  in  low  circumstances  ;  who  gave  a  mortgage  fur  the  purchase  money ;  the  jsrantor 
•till  continuing  in  partial  possession,  and  exercising  some  control  ;  the  son-in-law  acting  with  deference 
to  hit  directions,  making  suspicious  declarations,  and  actually  taking  a  fraudulent  conveyance  uf  the 

Jrantoi^s  personal  property,  and  removing  it  out  of  the  countVi  to  avoid  executions  against  the  grantor, 
ic. ;  all  tnese  circumstances  appearing,  and  not  being  explained  on  the  trial ;  though  the  jury  founa 
in  favor  of  the  validity  of  the  grant  of  the  real  estate,  against  a  sale  by  the  crejitor  ;  held^  that  a  new 
thai  shoald  be  granted. 

The  grantee,  before  he  purchased,  took  the  advice  of  a  counsellor  at  law,  upon  the  quest'on,  whether 
he  could  safely  make  the  purchase,  notwithstanding  'the  pendency  of  the  suits  against  the  grantor. 
Hdd,  that,  though  he  mi^ht  himself  have  sought  that  opmion,  and  the  jury  believed  that  he  did  so, 
and  that  the  opinion  was  fairly  given,  it  ought  not  to  influence  them  in  favor  of  the  grant ;  as  such  an 
opinion,  thougn  honest,  could  hot  leacb  all  the  circumstances  disclosed  in  evidence. 

Held,  also,  that  whether  the  grantee  knew  that  the  grantor  intended  to  commit  a  fraud  or  not,  wat 
not  the  test  of  the  validity  of  the  conveyance  ;  for  without   reierence  to  the  grantor's  intentions,  the 
part  taken  by  the  defendant,  and  his  acts,  might  be  fraudulent. 
Where  Uie  question  is  upon  the  fraud  in  a  conveyance  of  real  estate,  a  fraudalent  purchase  of  pi 


•onal  property  b^  the  srantee  from  the  grantor  of  the  real  estate,  made  after  the  uue  of  the  lattitr. 
nay  m  reoeived  in  eviaence,  in  cooneorion  with  other  drcumstancee)  to  impeach  thm  anle  of  the  tma 
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mw-TORK,  tenn,  1820.  Another  judgment  was  docketed  on  the 
y^.^^^^  same  day.  Two  executions  issued  in  June,  1821.  Stew- 
Jaciuon      Off ^  farm  was  sold  and  conveyed  by  the  sherifT  to    the 

Mmthar.         plaintiff. 

The  defendant  gave  in  evidence  a  deed  from  Stewart  to 
him,  for  the  premises  in  question,  dated  June  26th,  1820  ; 
the  consideration  stated  to  be  $5000.  A  bond  and  mort- 
gage were  given  ;  $1000  payable  August  15th,  1820,  and 
the  residue  by  instalments.  There  was  endorsed  as  re-^ 
ceived  August  3d,  1820,  $1000. 

The  plaintiff  then  gave  in  evidence  an  exemplification  of 
two  other  judgments  in  favor  of  the  plaintifT;  the  one 
against  Stewart  and  Forbes,  the  other  against  Stewart 
alone.  In  the  first,  the  memorandum  was  of  May  term, 
1818.  Verdict,  May  29th,  1820.  Judgment,  August 
term,  1820,  docketed  May  15th,  1321.  The  other  judg- 
ment was  rendered  August  term,  1821. 

The  question  arising  on  the  case,  is,  whether  the  sale 
and  conveyance  from  Stewart  to  the  defendant  was  fraud- 
ulent.    There  is  a  great  mass  of  testimony  bearing  on  this 
point.     The  jury  found  a  verdict  for  the  defendant ;  and 
the  application  is  for  a  new  trial,  on  the  ground  that  the 
verdict  is  against  law  and  evidence ;  and  that  the  judge 
misdirected  the  jury.     I  shall  not  go  into  a  minute  exam- 
ination of  all  the  evidence.     There  is  much  that  is  irrele- 
vant and  immaterial.     I  shall  confine  myself  to  such  parts 
as  appear  to  me  deserving  of  weight.     It  seems  that  a  long 
and  angry  controversy  had  existed  between  Stewart  and 
the  Hookers,  respecting  injuries  in  consequence  of  Stew- 
arVs  mill-dam.     Several  recoveries  were  had  against  him. 
The  last  verdict  was  about  a  month  Hi)efore  the  deed  in 
question  was  executed.     Stewart  is  stated  to  have  been  a 
man  of  large  property,  having  a  stock  of  cattle  worth  $800, 
and  not  embarrassed  in  his  circumstances,  excepting  so  far 
as  the    expenses  of  several  lawsuits  may    have    involved 
him.     It  is  abundantly  proved,  that  Stewart  declared,  be- 
fore the  deed  was   given,  that  he  intended  to  put  his  pro- 
perty out  of  his  hands ;  that   he   would  pay  no  recovery 
other  than  that  obtained  in  May,  1820 ;  and  that  it  was 
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immaterial    to  him,  what   the    Hookers  recovered.     His  ^^'T2F» 
fraudulent  intent  cannot   be  questioned.     The  defendant 


was  his  son-in-law,  living  at  a  different  place,  who,  after.  J*ck»«k 
the  purchase,  removed  on  to  the  farm.  It  is  satisfactorily  Mather. 
proved,  and  the  fact  stands  as  uncontradicted,  that  at  the 
time  of  purchase,  and  before  that  time,  the  defendant  was 
considered  to  be  destitute  of  property.  It  was  proved  that 
he  paid  over  to  Stewart  $1000 ;  but  no  attempt  was  made 
to  shew  bow  he  obtained  the  money,  whose  money  it  was, 
or  where  it  was  obtained.  It  also  appeared  that,  at  differ- 
ent times  after  the  purchase,  the  defendant  made  declara- 
tions calculated  to  create  well  founded  suspicions  that  the 
transaction  was  not  fair.  To  one  witness  he  said  he  did 
not  know  what  Stewarfs  intentions  were.  He  made  the 
purchase  for  bis  own  profit,  when  speaking  of  the  farm, 
he  called  it  our  farm ;  stated  that  he  had  purchased  all 
the  personal  property,  two  days  before  the  sheriff's  sale, 
and  that  the  witness  must  not  think  it  strange,  if  some  cat- 
tle came  into  his  lot.  It  appeared  that  the  cattle  were  driv- 
en out  of  the  county,  to  avoid  the  execution,  after  the  de- 
fendant had  purchased  them  of  Stewart,  for  about  $300 
or  $500,  and  had  paid  on  account  about  $200.  At  other 
times  the  defendant  said  he  meant  the  bargain  in  earnest. 
When  applied  to  for  some  timber,  he  said  Stewart  might 
have  some  objections.  At  a  certain  time,  the  orchard  was 
watched.  The  defendant  said  it  was  none  of  his  doings ; 
that  he  had  nothing  to  do  with  it.  If  he  could  not  live  in 
more  peace,  he  would  quit;  and  if  the  times  were  not 
better  he  would  let  the  cat  out  of  the  bag,  and  go  off  and 
leave  it,  and  have  nothing  more  to  do  with  it.  It  was  also 
proved  that  Stewart  occasionally  worked  on  the  farm; 
seemed  to  order  and  direct,  and  have  the  control.  The 
cattle  were  driven  into  Chenango  county,  by  the  defend- 
ant's order.  The  day  before,  Stewart  said  this  must  be 
done ;  there  was  an  execution  out,  and  the  sheriff  was 
coming.  It  also  appeared  that  the  $1000  was  paid  in  the 
clerk's  office.  The  witness  testified  that  there  was  a  go- 
ing back  and  forth  about  the  money,  and  something  was 
said  about  calling  a  witness  to  see  it  paid.    Jiudge  Nelson 
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lOEWoTORK,  testified  that  he  had  been  counsel  for  Stewart ;  that  iSteuv 
*    ^  '    art  and  defendant  called  on  him.    He  drew  the  deed.    Tha 


JacktoQ  defendant  inquired  if  he  could  buy,  safely  ;  said  he  knew  of 
Mather.  the  litigation  about  the  back  water,  and  he  would  not  pur- 
chase if  it  could  not  be  done  without  difficulty.  The  wit- 
ness stated  the  situation  of  the  controversy,  and  said  that 
so  far  as  he  was  acquainted  with  the  facts,  he  saw  no  legal 
objections  to  his  purchasing ;  and  informed  the  defendant, 
that,  in  his  opinion,  thgre  could  not  be  a  recovery  in  tha 
untried  suit  for  back  water.  The  judge  charged  the  jury, 
that  it  was  a  question  of  fraud  in  fact,  exclusively  for  their 
determination ;  that  it  was  not  a  case  of  fraud  in  law ; 
that  the  inquiry  was  as  to  the  intention  of  the  defendant, 
whether  fraudulent  or  not ;  that  if  Stewart  intended  to  de- 
fraud his  creditors,  and  the  defendant  knew  it,  the  sale  was 
void ;  that  if  the  defendant,  of  himself,  went  to  judge 
NeUon  for  his  opinion,  and  he  gave  the  opinion  he  did,  it 
would  go  far  to  rebut  the  evidence  of  fraud  ;  that,  if  the 
jury  believed  that  Stewart  intended  to  commit  a  fraud  on 
his  creditors,  by  the  sale  to  the  defendant,  and  he  knew  it, 
they  ought  to  find  a  verdict  for  the  plaintifi*,  otherwise  for 
the  defendant. 

Fraud  is  a  question  of  law,  when  there  is  no  dispute 
about  facts.  It  is  the  judgment  of  law  on  facts  and  intents. 
(9  John.  342.)  The  law  has  established  certain  indicia^ 
which,  if  they  appear,  in  relation  to  a  contract,  it  will  be 
adjudged  fraudulent.  In  most  cases,  it  is  a  mixed  question 
of  law  and  fact.  As  it  respects  the  latter,  the  jury  are 
called  on  frequently  to  draw  a  conclusion  from  equivocal 
facts  and  suspicious  circumstances. 

Roberts,  in  his  treatise  on  fraudulent  conveyances,  ob- 
serves on  the  preventive  efficacy  of  the  statute,  and  the 
rule  to  be  applied  in  judging  of  the  acts  of  the  parties. 
He  says,  it  converts  ambiguity  into  evidence  of  what  it  was 
meant  to  disguise ;  and  erects,  on  a  foundation  of  common 
experience,  a  sort  of  artificial  presumption  of  fraudulent  in- 
tentions from  equivocal  transactions.  (Bob.  an  Fraud. 
Cono.  189.) 


OF  THE  STATE  OF  NEW-YORK.  905 

In  the  present  case,  there  is  no  single  fact  that  would  ^^E^'^^SSf* 
authorize  the  court  to  say,  the  purchase  of  the  defendant 
was  fraudulent.  But  the  evidence  collectively  furnished 
a  strong  case  for  the  jury  to  infer  fraud.  If  it  was  the  in- 
tention of  the  defendant  to  lend  himself  for  the  purpose  of 
hindering,  delaying,  or  defrauding  creditors  and  others ;  if 
there  was  a  secret  trust ;  if  the  money  advanced  was  in 
reality  Stewart's,  and  put  into  the  defendant's  hands,  only 
to  give  this  the  color  of  a  bona  fide  transaction ;  if  iSfo* 
ioart  really  had  and  exercised  control  over  the  farm,  and 
received  supplies  from  it ;  then  the  whole  transaction  waa 
fraudulent  and  void.  To  draw  this  conclusion  was  the 
province  of  the  jury.  The  question  is,  whether,  in  the 
sound  exercise  of  their  discretion,  the  weight  of  evidence 
was  not  that  the  sale  was  fraudulent.  It  appears  to  me  that 
there  was  satisfactory  evidence  of  fraud ;  and  when  it  is 
considered  that  no  explanation  was  given  of  the  facts  prov-^ 
ed  by  the  plaintiff;  and  which,  from  the  complexion  of  the 
transaction,  required  explanation,  if  they  were  susceptiUa 
of  it ;  and  which  might  have  been  explained,  if  in  reality 
the  purchase  was  bona  fide,  I  cannot  resist  the  inference 
that  the  sale  was  colorable  merely.  The  defendant  is  a 
near  connexion  of  Stewart.  From  the  evidence,  he  must 
be  considered  as  destitute  of  property.  If  he  was  not,  be 
might  have  shewn  it :  and  I  think  he  was  called  on  to  do 
so.  He  had  been  a  clerk  for  sometime  previous ;  was  not  in  , 
a  course  of  business  to  accumulate  property ;  nor  in  a  favor- 
able situation  to  raise  the  money  which  Stewart  requir* 
ed  to  relieve  his  then  pressing  necessity.  It  does  not  ap* 
pear  that  he  pledged  the  land  to  raise  the  money  ;  whero- 
as,  if  the  money  was  to  be  borrowed  on  the  land,  Stewart 
might,  with  the  same  ease,  borrow  on  that  security.  These 
suspicious  circumstances  called  on  the  defendant  to  remove 
the  shade  that  hung  over  the  purchase.  Connecting  this 
with  other  facts  which  are  not  akin  to  honest  bona  fide  con* 
tracts,  the  case  of  the  plaintiff  was  considerably  fortified, 
Stewart  seemed  to  have  some  control,  and  exercised  it. 
He  had  some  proceeds  of  the  farm ;  on  what  account  he 
has  not  shewn.     What  was  the  secret  the  defendant  al- 
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Nigr-TORK,  laded  to  in  relation  to  the  bona  fides  of  the  purchase  ?  If 
all  was  fair,  there  was  no  cause  to  shun  the  light.  Again ; 
he  was  dissatisfied,  would  quit,  and  leave  the  whole  concern. 
AU  this  was  proper  evidence.  The  inferences  are  not  re- 
moved, or  attempted  to  be  removed  by  explanations.  Until 
removed,  they  ought  to  have  had  decisive  weight  on  the 
minds  of  the  jury.  In  addition,  it  may  be  observed,  that  a 
strong  presumption  arises  from  the  close  connexion  between 
the  defendant  and  Stewart.  The  apparent  fraud  in  remov- 
ing the  personal  property  out  of  the  reach  of  the  execution, 
and  other  circumstances  detailed  in  the  case,  show  that  the 
defendant  was  not  ignorant  of  Stewart's  fraudulent  intent 
to  put  his  property  out  of  his  hands. 

I  also  think  the  charge  somewhat  incorrect ;  particularly 
in  the  stress  that  is  laid  on  the  testimony  of  judge  Nelson. 
Whether  the  defendant  went  himself  to  judge  Nelson  or 
not,  for  an  opinion,  seems  to  me  immaterial.  No  doubt  the 
defendant  wished  to  obtain  the  real  opinion  of  the  witness. 
That  opinion  was  no  more  than  this ;  that  notwithstanding 
the  controversy  and  lawsuits,  the  defendant  might  purchase ; 
by  which  the  witness  undoubtedly  intended  a  fair  and  bona 
fide  purchase.  He  gave  no  opinion  on  the  facts  here  dis- 
closed and  relied  on.  For  aught  that  appears,  he  had  no 
knowledge  of  them. 

The  charge  farther  seems  to  instruct  the  jury,  that  if  the 
defendant  did  not  know  that  Stewart  intended  to  commit  a 
fraud,  they  would  find  for  the  defendant.  This  was  not  the 
test.  Without  reference  to  Stewart's  intentions,  the  part 
taken  by  the  defendant  and  his  acts,  might  be  fraudulent. 
Ignorance  of  Stewart's  intent  would  be  no  protection.  By 
this  part  of  the  charge,  the  jury  may  have  supposed,  that  if 
the  defendant  had  not  knowledge  of  Stewart's  intent,  he 
was  entitled  to  a  verdict.  The  law  is  otherwise.  Indepen- 
dent of  this  fact,  the  weight  of  evidence,  in  judgment  of 
law,  is,  that  the  purchase  was  fraudulent.  A  new  trial  must 
be  granted,  with  costs  to  abide  the  event. 

New  trial  granted. 
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NEW-YOU; 
May,  ItnT^ 


NoMw 


Nobles,  admx.  of  Nobles,  against  Bates. 

Covenant  ;  tried  at  the  Delaware  circuit,  January,  1926,  m\ert*?2St*^f 
before  Nelson,  C.  Juds^e.  tride,  ceMraiiy, 

.     .  throughout    the 

At  the  trial,  the  plaintiff  gave  in  evidence  sealed  arti-  't&te,  is  void, 
cles  of  dissolution  of  partnership  between  her  intestate  covenaiit,not  t^ 
and  the  defendant,  dated  January  23d,  1810;  by  which,  SJlfuV^uUf"' 
the  parties  dissolved  their  partnership,  theretofore  exist-  Jui/^mo.***^*" 
ing,  from  that  date.  After  various  stipulations  in  re/?ard  ^.  ^:  •«*  ,-?• 
to  Winding  up  the  concerns,  the  defendant  agreed  to  pay  partnerthip  ia 
the  intestate  $3000,  in  various  instalments  ;  the  last  one  their  ^aniciM  or 
of  $750,  on  the  1st  day  of  December,  1812,  with  interest  cuJod"SM  oj?*" 
from  the  1st  of  December,  1811;  the  whole  payable  in  ^•^oSf^^J^**^ 
leather,  at  the  works  of  the  firm.     The  articles  then  recit-  **»*'  •^.  ■*>««« 

•       111.  r  I  -1  •     felinquiih  tho 

ed,  that  the  object  was,  for  the  testator  entirely  to  quit  businesi;  that 
the  business  in  which  they  were  concerned,  and  for  Bates  him  'imo  '^m 
to  continue  it ;  that  such  intention  was  the  basis  of  allow-  J[JJJi^*  thlT'uit 
ing  the  $3000  ;  and  then  proceeded,  "  It  is  hereby  under-  ^atifjv^*M 
stood,  that  in  case  Nobles  shall  be  concerned  in,  or  carry  Mtuptho  bun- 
on  the  same  kind  of  business  they  are  now  concerned  in,  twenty  mUea  or 
within  20  miles  from  this  present  stand,  then,  and  in  that  piJio  ^™*  bud- 
case,  the  last  instalment  of  $750  is  not  to  be  paid  ;  but  is  j|>rfjit**thai***ill? 
entirely  to  be  relinquished  by  the  said  NoblesJ^  staiment.     m 

rr.L  •  -        I        1  •  1  1         .  having     carried 

1  he  action  was  for  the  last  instalment  only ;  in  answer  on  the  businoM 
to  which  the  defendant  proved,  that  the  business  of  the  miiei°  A«/<^th«t 
partnership  was  saddlery,  harness-making,  tanning  and  {o  m^mUm  ^ 
currying,  at  Waterville;  that  after  the  dissolution,  the  in- {^^^^^^"'ife'f 
testate  went  to  Roxbury  to  reside ;  in  July  or  August,  Seid,  ako, 
1811,  he  went  to  the  head  of  the  Delaware,  4  miles  from  nant  to  kiId^ 
fVaterviUe,  and  there  commenced  the  business  of  saddlery  wwinnatuJl^Sf 
and  harness-making,  tanning  and  currying.  Igw,*IlS?  i^Ta 

The  plaintiff  proceeded  to  show,  thai  the  business  done  RJ"'^^jr?  ^ 

.  mt       Iherelore.  evi- 

by  the  intestate,  was  of  no  damage  to  the  defendant.    The  dene*   ■hewiog 
defendant  objected  to,  and  the  judge  overruled  the  en-  injured  by  n:9 

trade  WM  iiiad» 
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HBW-TORK,  dence.  The  plaintiff  offered  to  prove,  that  in  May,  1810> 
the  defendant  sold  out  all  his  interest  in  the  works  at  Wa^ 
terviUe;  and  could  not  be  injured  by  the  intestate's  busi- 
ness. The  judge  overruled  this  evidence.  The  plaintiff 
then  offered  to  prove  that  the  defendant  had  acknowledged 
her  claim,  in  this  action,  to  be  just,  and  that  it  ought  to  be 
paid.  The  judge  overruled  this  evidence  also ;  and  di- 
rected a  nonsuit,  with  leave  to  the  plaintiff  to  move  to  set 
it  aside. 
A  motion  was  now  made  accordingly. 

L.  MonsoUi  for  the  plaintiff.  The  covenant  in  question 
was  in  restriction  of  trade;  and,  therefore,  void  on  the 
ground  of  public  (policy.  Such  covenants  are  void,  on  the 
ground  that  the  consideration  is  not  good.  (2  Com.  an 
Contr.  470.)  In  this  respect,  the  covenant  is  no  more 
binding  than  if  it  had  been  without  seal.  The  considera- 
tion is  bad  on  its  face.  (2  Com.  on  Contr.  468.  1  P. 
Wm9.  181.) 

But  if  valid,  the  contract  was  in  nature  of  a  penalty*;  and 
not  of  liquidated  damages.  (3  John.  Cos.  297.  5  Cowen^ 
144,  and  note  to  p.  150.)  On  this  principle,  the  evidence 
that  Bates  had  sustained  no  damage,  was  admissible.     So 

to  his  acknowledgment  that  the  debt  was  justly  due. 


S.  Sherwoody  contra.  The  articles  shew  a  sufficient 
consideration  for  the  covenant.  And  although  a  contract 
in  restraint  of  trade,  generally,  is  void,  upon  principles 
of  public  policy ;  it  is  not  so  of  those  which  limit  the  re- 
atraint,  as  to  time  and  place.  These,  it  is  well  settled,  are 
an  exception  to  the  rule.  (10  Mod.  85,  130.  id.  27.  7 
Mod.  230,  248,  and  the  cases  there  cited.    2  Str.  739.) 

Curia,  per  Sutherland,  J.  It  is  expressly  recited,  as 
part  of  the  consideration,  for  the  covenant  to  pay  the 
$3000,  that  JViob^  should  quit  the  business,  in  which  he 
and  Bates  had  been  previously  concerned ;  and  he  ex- 
psttfly  agreed,  that  if  he  should  establish  and  carry  on 
tbe  Hune  kind  of  business  within  20  miles  of  WatervUle, 
the  last  instalnient  should  not  be  exacted ;  but  should  be 
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relinquished  and  given  up.    The  agreement,  by  the  con-  new-york, 
fession  of  the  parties,  was  founded  on  an  ample  consider-     v^^^L^ 

ation.  Nobles 

A  bond,  or  promise,  upon  good  consideration,  not  to  ex-        Bate*. 
ercise  a  trade  for  a  limited  time,  at  a  particular  place,  or 
within  a  particular  parish,  is  good.     But  where  it  is  gene- 
ral, not  to  exercise  a  trade  throughout  the  kingdom,  it 
is  bad,  though  founded  on  good   consideration,  as  being  * 

a  too  unlimited  restraint  of  trade  ;  and  operating  oppres- 
sively upon  one  parly,  without  being  of  any  benefit  to  ei- 
ther. {Mitchell  V.  Reynolds,  1  P.  Wms.  181.  10  Mod. 
27,  85,  130.  7  Mod.  230.  2  Saund.  156,  a.  nofc  (1.) 
2  Str.  739.  2  Ld.  Eaym.  1456.  3  Br.  P.  C.  349.  1 
Br.  C.  C.  418.    5  T.  R.M8.     Cro.  Jac.  596.) 

The  surrender  of  the  last  instalment,  must  be  consider- 
ed as  liquidated  damages  for  carrying  on  trade  within  the 
20  miles.  On  the  face  of  the  contract,  there  is  nothing 
unreasonable  in  this.  The  relinquishing  of  the  business 
by  Nobles,  and  the  agreement  in  question,  are  recited 
as  part  of  the  inducement  or  consideration  on  which  the 
defendant  agreed  to  pay  the  3000  dollars.  The  parties 
have  fixed  the  value  of  that  item  in  the  consideration  at 
750  dollars.  In  the  nature  of  the  case  the  precise  inju- 
ry which  the  defendant  would  sustain,  from  the  establish- 
ment or  continuance  of  the  same  kind  of  business,  could 
not  be  accurately  ascertained.  It  must  depend  upon  a 
variety  of  circumstances ;  upon  the  capital  which  the 
party  might  invest;  the  industry  which  he  might  exert; 
and  the  patronage,  from  these  and  other  causes,  he  might 
be  able  to  attract. 

A  more  suitable  case,  for  the  liquidation  of  damages  by 
the  parties  themselves,  can  scarcely  be  imagined. 

In  Spencer  v.  Tilden,  (5  Cowen,  144,)  it  was  apparent, 
if  the  ^360  were  to  be  considered  as  liquidated  damages, 
the  contract  was  oppressive  to  the  defendant.  We,  there- 
fore, felt  ourselves  at  liberty  to  hold  that  the  object  of  the 
contract  was  to  secure  the  return  of  the  cows ;  and  that 
the  $360  were  inserted  by  way  of  penalty  ;  and  not  as 

Vol.  VII.  40 
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«w-yoRK,  stipulated  damages.    Thai  case  went  quite  as  far  as  any 
sji^l,^,^    which  had  preceded  it.     (Vid.  note  to  that  case,  p.  150. 
Coraeu       3  John.  Cas.  297.    7  John.  72.) 

cidi.  The  evidence  offered  by  the  plaintiff*  was  properly  ex- 

cluded. 

Motion  denied. 


Cornell  against  Cook. 

JSt^jr%^^  Troter,  for  household  furniture,  and  other  articles; 
Manewcution  tried  at  the  Montgomery  circuit,  in  December,  1826,  be- 
»  prma  faeU  fore   Walworth,   C.   Judge ;    when   the    following   facts 

•ridence  of  the  .  , 

levy,  in  an  ac-  Were  m  evidence : 

i^f'S^p^  The  plaintiff*  was  a  constable,  and  held  two  justice's 
S«iDfi*a  wcdS  executions  against  Sternburghj  of  $50,37,  issued  on  judg- 
tor  whoM  ez«-  mcuts  rendered  in  favor  of  Ehle  and  Cook^  on  the  10th  of 
on  the  same  pro-  February,  1824.  One  execution  issued  March  3 1st,  was 
^It^'is  regular  rcuewed  July  19th,  and  again  December  23d,  1824.  The 
^•^  ^*  f^- other  issued  July  19th,  and  was  renewed  December  23d, 

iSj'fo^^  b^  ^"  ^^^  same  year.  Both  were  issued  on  oath,  and  return- 
er to  diyide  an  able  in  90  days.  With  these  executions,  the  plaintiff  went 
or  more  than  Several  times  to  SternburgK s  house,  in  the  summer  and 
?!uml,%onfoi  autumn  of  1824.  In  December,  1824,  Stemburgh  paid 
menuVorth^  ^^^  plaintiff",  (Comell,)  his  fees  on  the  executions;  and 
earns,       each  by  an  arrangement  with  him,  there  was  a  suspension  of 

amounting      to     '  ^ 

iS5    or    leas,  collectiou  *,  and  Stemburgh  heard  no  more  of  the  execu- 

without  the 

•pecification    or 

■JSdaTit  required  by  the  14(h  section  of  that  act. 

Whether  a  justice's  execution  can  be  renewed,  to  as  to  be  ralid  against  third  persons,  creditors  upon 
•xecut ion, after  it  has  once  been  levied  upnn  property  sufficient  to  saiihfy  it?  Quero. 

An  action  will  not  lie  on  a  ju  Igrocnt  afier  a  levy  by  execution  on  property  sufficient  to  satisfy  it. 
Per  Savage^  Ch.  J.  de'.ivering  the  opinion  of  the  cour'. 

A  justice's  cxecmion  levied,  if  suffered  lo  expire  without  a  sale,  looses  its  lien.  Per  Savagti  Ch.  J. 
Slivering  the  opinion  of  the  court. 

Where  a  justice^s  execu:ions  had  been  levied,  but  a  sale  wa?  delayed  hy  arrangement  between  the 
parties,  an  i  the  executions  renewed;  the  constable  admitting,  tliot  on  the  lenewal,  he  renewed  his 
•ndorsement  of  levy  ;  and  subsequent  to  the  last  endorsement  of  levy,  the  deiendant  confessed  other 
jtidgments,  upon  which  executions  issued,  and  the  property  covered  by  the  last  endorsement  of  levy, 
was  seized  and  sold  ;  it  having  never  been  removed  from  the  defendant's  possession  upon  the  first  levy ; 
and  there  being  no  proof  of  a  levy  apon  the  renewed  execuiiona^  except  the  constable's  endorsement ; 
n  trover  by  him  afaiost  the  craoitor  who  told ;  kMt  that  th*  cucunitaneM  would  warrant  a  jury  ia 
lidfaif  afVMt  tlM  pUintUr. 
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tions  till  the  10th  or  12th  of  January,  1825.  Stemburgh  ^^"^'"{^^ 
supposed. the  plaintiflf  levied  ;  but  the  goods  were  not  re- 
moved, and  there  was  no  levy,  to  his  knowledge,  after 
the  last  renewal.  The  plaintiff  gave  in  evidence  the  two 
executions,  on  which  levies  were  endorsed  by  him,  as 
having  been  made  January  5th,  1825,  with  his  name  and  ad- 
dition as  constable,  signed. 

The  judge  decided  the  endorsement  of  the  constable 
was  prima  fade  evidence  of  the  levy ;  and  refused  to 
nonsuit  the  plaintiff  for  a  defect  in  the  proof  of  levy ;  and 
the  defendant  proved  that  the  plaintiff  stated  to  one  of 
the  witnesses,  that  he  levied  when  he  first  received  the 
executions,  and  when  they  were  renewed,  he  altered  the 
date  of  his  first  endorsements  of  levy. 

On  the  3 1st  of  January,  1825,  Stemburgh  confessed 
eight  judgments  of  $25  each,  with  costs;  and  one  for 
about  $14,  before  a  justice,  in  favor  of  the  defendant. 
These  judgments  were  founded  on  two  promissory  notes 
due  from  Stemburgh  to  the  defendant ;  one  of  70,  and 
another  of  100  dollars;  and  no  specifications  of  the  con- 
sideration, or  any  affidavit  of  the  demands,  were  filed  with 
the  justice.  The  justice  himself  divided  and  apportioned 
the  amount  of  the  notes  and  interest ;  and  judgments 
were  taken  for  the  amount  really  due.  Executions  were 
immediately  issued,  the  defendant  avowing  that  his  object 
was  to  get  preference  of  the  executions  in  the  plaintiff's 
hands.  The  defendant  caused  the  property  levied  on  by 
the  plaintiff,  to  be  seized  on  his,  the  defendant's  execu- 
tions ;  and  it  was  sold  on  the  Tth  February,  1 825,  after  full 
notice,  of  the  former  levy,  given  to  the  defendant. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  this 
court. 

H.  Laucks,  for  the  plaintiff.  There  is  abundant  evi- 
dence to  warrant  a  jury  in  finding  a  levy.  The  law  will 
presume  this  in  favor  of  public  officers.  (4  Cowen,  461. 
11  John.  513.)  The  statute  {sees.  47.  ch.  238,  s.  14,  p. 
286,)  makes  it  the  duty  of  the  constable  to  endorse  Xh% 
time  of  levying.    This  indorsement  is  in  itself  evidence. 


312  CASES  IN  THE  SUPREME  COURT 

VZyv-YORK,      The  two  executions,  were,  from  the  time  of  their  renew^ 

,,^.1,^^^^    als,  as  new  executions  for  90  days.    (12  John.  320.)  What 

CorDoii       took  place  before,  cannot  impair  their  effect  as  such.    It  was 

Cook.        not  necessary  to  remove  the  properly.      (3   Cowen,  272. 

13  Jo/In.  251.) 

But  the  nine  judgments  were  a  nullity  :  and  the  defend- 
ant, therefore,  a  mere  wrong  doer.  The  justice  exceeded 
his  jurisdiction  by  splitting  up  indivisible  demands,  ex- 
ceeding $50.  (16  John.  121.  15  id.  229.)  Consent  will 
not  confer  jurisdiction.  (3  CaineSy  129.)  If  this  pro- 
ceeding is  allowed  as  valid,  the  intent  of  the  legislature  in 
requiring  sworn  specifications,  (sess.Al,  ch.  2SS,  a.  13,) 
is  entirely  frustrated.  The  object  was  to  guard  against 
fraud ;  and  the  provision  should  be  enforced.  It  cannot 
be  done,  if  in  the  power  of  the  justice  and  parties  to  evade 
it  at  their  pleasure. 

J.  W.  Cady^  contra.  The  only  evidence  of  the  plain- 
tiff's right,  was  his  own  act,  the  endorsement  of  his  levy. 
But  the  executions  in  his  bands,  were  void.  They  wore 
renewed  without  authority ;  and  after  they  had  been  sat- 
isfied. A  levy  had  been  made  upon  the  original  executions. 
This  extinguished  the  judgments,  and  no  farther  execu- 
tions could  issue.  The  act,  {sess.  47,  ch.  238,  a.  14,  April 
12th,  1824,)  authorizes  a  renewal,  or  a  new  execution, 
only  where  sufficient  goods  cannot  be  found  on  the  first. 
After  the  levy,  the  plaintiffs  could  not  have  maintained 
an  action  on  the  judgments.  It  was  the  official  duty  of 
the  plaintiff  to  sell  within  90  days.  Neglecting  to  do  so, 
he  was  responsible.  If  he  acted  with  the  plaintiff's  au- 
thority, he  was  not  responsible ;  and  cannot  have  trover 
for  the  goods.  The  action  rests  upon  the  ground  of  his 
being  accountable  over.     (Bac.  Abr.  Trover,  (C)) 

The  plaintiff  never  took  the  goods  into  his  custody. 
They  were  all  along  in  the  undisturbed  possession  of 
Stemburgh.  The  defendant  was  a  bona  Jide  creditor; 
and  his  judgments  and  executions  were  valid.  The  notes 
were  not  divisible  by  the  holder;  but  there  is  nothing 
in  law  or  in  reason  to  prevent  the  parties  consenting  to  di- 
Tide  them,  and  putting  them  into  small  judgments.    The 
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policy  of  the  statute  extends  only  to  judgments  over  ^25  ;  new-yobk, 
such  being  a  lien  on  real  estate.  v.^^>/^^ 

ConMQ 

Curiay  per  Savage,  Ch.  J.  The  first  question  is,  whether  cooiu 
the  endorsement  of  a  levy  upon  the  executions,  in  the 
plaintiflf's  hands,  and  by  the  plaintiff  himself,  is  sufficient 
evidence  of  the  fact,  to  enable  him  to  maintain  trover  or 
trespass,  against  a  third  person,  who  intermeddles  with  the 
property  levied  on. 

We  have  several  times  decided,  and  I  think  correctly, 
that  such  an  endorsement  is,  prima  facie,  sufficient.  It 
is  an  official  act  required  by  the  statute ;  and  every  pre- 
sumption is  in  favor  of  a  public  officer's  faithful  perform- 
ance of  his  duty.  It  seems  to  be  sufficient  also  upon  the 
ground  of  necessity ;  as  an  officer  cannot  be  supposed  to 
carry  witnesses  with  him  to  prove  every  levy,  or  other  offi- 
cial act  required  of  him.  The  judge  was  correct,  therefore, 
in  refusing  the  nonsuit. 

The  next  inquiry  is,  whether  the  defendant  had  any 
right  to  dispute  the  plaintiff's  claim  to  the  property  in 
question.  It  is  not  disputed  that  the  defendant  was  a  b(ma 
fide  creditor  of  Sternburgh.  But  it  is  alleged  that  the  judg- 
ments are  void,  as  being  entered  upon  an  entire  demand 
which  equalled  the  amount  of  all  the  judgments.  In  the 
case  o(  Smith  v.  Jones,  (15  John.  229,)  it  was  decided 
that  the  plaintiff  could  not  dovide  an  entire  demand,  so  as 
to  bring  separate  suits.  That  was  the  case  of  two  suits 
brought  for  three  barrels  of  potashes,  all  sold  at  once. 
They  were  adversary  suits.  The  court  said,  that  an  entire 
demand  could  not  thus  be  divided  into  separate  actions. 
But  I  can  see  no  reason  why  the  parties  to  a  large  demand 
may  not,  by  mutual  agreement,  divide  it  into  any  number  of 
smaller  ones  which  may  suit  their  convenience.  It  was  sure- 
ly  in  the  power  of  these  parties  to  have  discharged  this  de- 
mand  of  $214,  by  taking  10  dollar  notes  or  25  dollar 
notes.  Taking  judgments  for  the  same  amount  is  equally 
lawful.  It  is  said,  the  provision  requiring  an  affidavit  or 
specification,  may  be  in  this  manner  evaded.  The  specifi- 
cation is  not  required  on  judgments  of  $25. 
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inw-TORK,  It  then  becomes  necessary  to  inquire  whether  the  defend- 
''  '  ant  was  justified  in  selling  the  property  of  Sternburgh 
upon  his  executions.  In  determining  this  question.  It  will 
be  necessary  to  advert  to  the  testimony  relaiivc  (o  the  re- 
newals of  the  execulions  under  whicli  the  plaintilT  claims. 
One  of  those  executions  had  been  twice  renewed,  the  other 
once  ;  and  each  rencival  was  made  after  the  expiration  of 
the  90  days,  within  which  the  execution  should  have  been 
executed  and  returned.  The  tangua:!e  of  the  act  is  :  "  If 
no  goods  or  chattels  can  be  found,  or  not  sufficient  to 
satisfy  such  execution,  the  parly  recovering  the  joJgment 
may,  from  lime  to  time,  renew  such  execution,  or  have  fur- 
ther execution  against  the  goods  and  chattels  of  the  party 
against  whom  such  judgment  ia  recovered  ;  or  may  bring  an 
action  of  debt  thereon."  (I  R.  L.  393.)  By  this  act, 
an  execution  may  be  renewed  in  such  cases  only  where  a 
new  execution  might  be  issued,  or  an  action  of  debt  would 
lie.  By  the  declarations  of  the  plainlifT,  it  appears 
that  he  levied  on  the  same  property  on  the  first  execu- 
tion issued  in  each  judgment,  which  he  now  claims  to  hold 
upon  them;  and  that  when  the  executions  were  renewed, 
he  merely  altered  the  date  of  the  endorsement  of  levy 
on  the  back  of  the  executions.  The  inference  is,  that  no 
new  levy,  was  made  upon  each  renewal ;  but  merely  an  al- 
teration made  to  correspond  with  the  date  of  the  re- 
newal. 

In  Wickham  v.  MilUr,  (12  John.  320,)  it  was  decided 
that  the  mode  of  renewing  an  execution  by  an  endorse- 
ment was  proper;  and,  prima  facie,  evidence  of  informa- 
tion given  to  the  magistrate,  that  no  goods  or  chattels  could 
be  found.  And  therefore  a  renewed  execution  was  a  pro- 
tection to  the  officer.  It  is  expressly  admitted,  that  an 
execution  cannot  he  renewed,  unless  there  t>e  a  failure  to 
find  sufficient  goods  and  chattels.  It  ia  not  decided  that 
an  execution,  renewed  upon  false  information,  shall  be  a 
protection  to  the  officer ;  nor  that  a  renewal  is  good  when 
the  fact  of  a  sufficient  levy  appears  upon  the  execution. 
It  is  laid  in  that  case,  that  the  renewal  of  the  execution  is 
a  judicial  act ;  and  a  protection  to  the  officer.    I  confess, 
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I  had  always  supposed  that  the  issuing  of  the  execution,  new-york, 
and  the  renewal  of  it,  were  mere  ministerial  acts ;  which  x^-^^-^ 
the  justice  does,  as  matter  of  course,  without  first  inquir-  Cornell 
ing  whether  the  judgment  has  been  paid  or  the  execution  cook. 
satisfied.  Suppose  a  new  execution  had  been  issued,  in- 
stead of  the  first  renewal,  it  would  certainly  have  been  ir- 
regular. Suppose  an  action  of  debt  had  been  brought,  the 
former  levy  would  have  been  a  good  defence,  if  pleaded. 
The  defendant  in  the  execution  could  alone  have  taken  ad- 
vantage of  such  a  defence.  But  I  think  any  judgment  cre- 
ditor has  a  right  to  inquire  into  the  regularity  of  such  pro- 
ceedings as  are  shewn  in  this  case.  Of  executions  run- 
ning 90  days,  one  is  twice  renewed  ;  another,  once  after 
they  had  expired ;  no  evidence  of  a  levy  except  the  en- 
dorsement; and  that  accompanied  with  the  plaintiff's  ac- 
knowledgment that  he  altered  the  date  of  the  endorsements 
when  the  executions  were  renewed.  According  to  the  en- 
dorsements, property  enough  was  levied  on  to  satisfy  the 
first  executions.  The  renewals  were  therefore  irregular; 
and  even  if  the  renewed  executions  would  hold  the  pro- 
perty as  against  the  defendant  in  those  executions,  which  it 
is  not  necessary  to  decide,  it  is  quite  another  question  whe- 
ther they  are  not  dormant  as  against  other  judgment  credi- 
tors. Had  Cook  levied  after  the  expiration  of  the  first  ex- 
ecutions, and  before  the  renewal,  there  can  be  no  doubt,  I 
think,  but  that  he  must  have  held  the  property.  By  suffer- 
ing the  executions  to  expire  without  a  sale,  all  claim  to  the 
property,  by  the  plaintiff,  was  gone.  (^Brown  v.  Cook,  9 
John.  361.)  If  so,  the  plaintiff  should,  at  least,  have  shewn 
an  actual  levy  upon  the  last  execution,  to  enable  him  to  re- 
tain a  preference. 

But  there  is,  in  this  case,  positive  proof  of  delay  and  in- 
dulgence on  the  part  of  the  plaintiff,  which  should  post- 
pone the  executions  in  his  hands  to  the  defendant's  exe- 
cutions, ^ternburgh  swears,  that,  in  the  month  of  De- 
cember, 1824,  he  paid  the  plaintiff  his  fees  on  the  execu- 
tions; and,  by  an  arrangement  with  him,  there  was  a  sus- 
pension of  the  collection  of  the  execrations.  Besides ;  it 
does  not  appear  that  the  plaintiff  ever  advertised,  though 
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he  must  have  levied  as  early  as  May  or  June,  1324.  Tak 
ing  all  the  faclf),  it  seems  to  me  there  is  sufficient  1o  au- 
thorize a  jury  in  finding  the  executions  in  the  plninlifT'a 
hands  dormant.  If  so,  the  defcndnnt  had  a  n^ht  to  lake 
the  properly  upon  his  executions  as  he  did.  I  am  accord- 
ingly of  opinion  that  the  defendant  is  entitled  to  judg- 
ment. 

Judgment  for  the  defendant. 


Williams  against  Allen. 
In  unrsT  td      ASSUMPSIT :  tried  at  the  Wayne  circuit,  June  13th,  1826, 

k  IWIOMI  bf  ihB  ■  «  '  '  > 

itinittn'*   tt-  before  Walworth,  C  Judge  ;  when  a  verdict  was  found 

lanic]>  for  I  bill   ,,,..„ 

of  pviicuiin,    for  the  plaintiil. 

taraa7«rai(>*b*n      The  facts  are  stated  in  the  opinion  of  tlie  court. 

Ihkt    lbs    cUim 

■pniSEd  in  ihe      j^  ^_  SpencBT,  fof  the  defendant,  moved  for  a  new  trial. 

order  ror  ■   tnll 

£Md;  thu  Tb^      C.  P.  Kirkland,  contra. 

irnl,  ">•  bound 

bilii^mi'i^ui">.  Curia,  per  Woodworth,  J.  The  plaintiff  declared  on 
6^''*  "hiinirH'  *  proinissory  note,  and  added  the  general  counts.  Plea, 
"  ."'■'Sf'"*, ""  '^^  general  issue,  and  notice.  A  few  days  before  the 
uiDd  tprcjAed  trial,  the  plttinttfT's  attorney  wrote  to  the  defendant's  attor- 
tKnUr*'  gifmi"'  ney,  and  among  other  things,  the  letter  contained  the  fol- 
rrauoMi  Thl'^''  lowing:  "You  wrote  me  for  a  bill  of  particulars.  H'e 
otaiDiiBT'i  dee-  claim  Only  for  the  note  set  forth  in  our  declaration.     iVe 

«ueh  evUienca  n  do  not  cUtim  ttwi  thins,  ot  present,  for  packet  boat  stock." 

«rt  of  ih.  tall,  .       ,         .,,"',.  °.^    '^       .      ''.  , 

tba  piuniis  miy  At  the  trial,  the  phiiniitf  gave  in  evidence  the  note  declar- 

'ru'pia'wuff't  ^^  on.     The  defence  was  usury  ;  to  establish  which,  the 

mu'V^^^o^  defendant  gave  in  evidence  an  account  and  a  note  for  $  130 

•w?  «*v  .    given  to  the  plaintiff  by  the  defendant  and  one  Rice.     Tha 

fcnilui  akin*, 

with  lb*  MttBon  eoanti.  Th*  pUintiff,  in  hi*  tall  oT  pulica'tn,  ekhnRl  tb«  notr,  tlons.  On  tb* 
•ria^  lb*  d*lbnd*ai  ptOTsd  ihi  nolo  uiurioui.bj  ■howini  (hat  it  ntu  EinD  for  ■  nolo  and  iccoudi  do* 
talk*  pl^miffrraaKlMdalcDdwt  and  ua:b«r,and  >]»  ineludxl  uiutioui  iDisrett  )ar  ths  fiinhcrdol*r 
vTBajawM.  JSt(<th>tiho  pl«iiitiffaiifbtTaci>TBr  tha  inaiutorth*  orifinal  BOta  sad  ■ceuUDt,  IlMca 
b*(i|  DO  piM  in  ^■unwoi. 
Apra^Mtj  ■owafiutttbt  dabadut  and  uatbar,u  ■ndinca  ondar  tfaa  manor  counti  «|waM 

A  diftndMl,  U>  prtTOBt  tba  pUktMli  r«eoTarM|  ddamud  (fainl  him  and  anothar,  nndn- 1  daeln- 
ntiei^«|«n«hiBia]oaa,  nun,in  nllema,  pl«a4theMa.j(BDd<T,  in  abalamaol. 
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eTidonce  to  make  oat  the  fact,  was  submitted  to  the  jury,   nbw-tori 
By  their  finding,  it  appears,  they  were  satisfied  that  usury        ^^' 


was  proved.      I  think  the  evidence  sufficient  to  warrant      Wiiiv 
that  conclusion.  jyica. 

After  the  defendant  had  gone  through  with  his  proof  of 
usury,  the  plain  tiff  offered  the  original  note  and  account  io 
evidence,  to  support  the  common  counts.     This  was  ob* 
jected  to,  on  the  ground  that  the  plaintiff  was  confined  to 
his  bill  of  particulars,  contained  in  the  letter.     The  judge 
decided  that  the  letter  did  not  amount  to  a  bill  of  particu« 
lars.     The  plaintiff  then  gave  the  account  and  a  note  in 
evidence.     The  defendant  objected  that  the  note  was  be- 
tween different  parties;  and  was  not  competent  evidence 
under   the   money   counts,  against    the   defendant  alone. 
There  was  due  on  the  note  and  account,  $  149,06.     The 
judge  admitted  the  evidence,  and  charged  the  jury,  that  if 
they  were  of  opinion  that  usury  was  proven  in  the  note 
declared  on,  they  must  find   for  the  plaintiff,  under  the 
common  counts,  $  149,06,  being  the  balance  of  the  account 
and  the  note  of  Allen  and  Rice.    The  jury  found  a  rer^ 
diet  for  the  last  sum. 

The  questions  arc,  1.  Whether  the  letter  contained  a 
bill  of  particulars ;  2.  If  it  did,  whether  the  note  of  Alien 
and  Rice  was  admissible  evidence. 

There  jwas  no  order  for  a  bill  of  particulars  ;  but  it  was 
given  voluntarily  on  request.  It  cannot  be  permitted  to 
the  plaintiff  to  say,  that  the  specification  given,  is  not 
equally  binding,  as  a  bill  obtained  in  pursuance  of  a  judge'g 
order.  Such  arrangements  are  to  be  encouraged  ;  and 
good  faith  requires  that  they  be  carried  into  effect. 

It  is,  however  to  be  observed,  that  the  note  of  AUem 
and  Rice  was  introduced  by  the  defendant,  as  part  of  the 
evidence  to  establish  the  fact  of  usury  in  the  note  declar- 
ed on.  If,  then,  the  defendant,  in  shewing  usury  in  the 
note  given  by  him  individually,  has  produced  evidence, 
by  which  it  appears  the  plaintiff  is  entitled  to  recover  for 
items  not  included  in  his  bill  of  particulars,  he  should  re- 
tain the  verdict  for  such  items. 
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inw*Toiix,  The  rale  is  correctly  laid  down  in  1  Camph.  68,  and  9 
^J^Jl^'  Archb.  199,  that  although  the  plaintifT,  after  delivering  a 
WiiUuM  particular  of  his  demand,  cnnnnt,  himseir,  ot  the  trial,  give 
evidence  out  of  it ;  yet  if  the  defendant's  evidence  shews 
that  there  are  other  items,  uhich  the  plaintiflf  mi^ht  have 
included  in  his  demand,  he  is  etitilled  to  recover  all  that 
appears  to  be  due  to  him.  The  objection,  then,  arising 
from  the  bill  of  particulars  cannot  be  Fupported. 

As  to  the  note  of  Allen  and  Rict,  it  was  proper  cvi« 
dence  under  the  money  counts,  unless  a  joint  note  given 
by  two  persons,  is  inadmissible  in  an  action  against  one, 
although  no  plea  in  abatement  has  been  interposed.  The 
law  is  ivell  settled,  that  where  there  are  several  persons 
jointly  indebted,  or  jointly  responsible,  and  all  of  them 
are  not  made  defendants,  this  must  be  pleaded  in  abate* 
ment ;  and  cannot  be  taken  advantage  of  at  the  trial.  (3 
John.  Cos.  382.  1  Chit.  PI.  29.)  Perhdps  it  may  bo 
•aid,  that,  in  this  manner,  a  defendant  may  be  entrapped. 
To  this  the  answer  is,  that  by  vigilance,  the  defendant 
migiit  have  guarded  against  surprize.  Where  the  plain- 
tiff  declares  in  several  counts,  and  the  defendant  wishei 
to  guard  against  giving  evidence  of  a  joint  contract,  he  may 
obtain  a  bill  of  particulars  before  he  pleads ;  and  if  a  joint 
contract  is  alleged  in  the  bill,  he  may  (:lead  in  abatement. 
If  he  omits  to  do  this  in  season,  it  is  his  own  neglect  that 
enables  the  plaintiff  to  charge  the  defendant  on  a  joint  de* 
mand,  or  if,  as  in  the  present  case,  the  joint  contract  it 
given  in  evidence  by  the  defendant,  it  becomes  available 
to  the  plaintiff,  notwithstanding  the  bill  of  particulars  ;  and 
consequently  he  has  no  cause  of  complaint.  The  motion 
for  a  new  trial  must  be  denied. 

New  trial  denied. 


^*%^' 
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Maj.  18t7. 


Ratxond  against  Whitb. 

Trespass  quare  clausum  /regit,  ei  de  bonis  asportatis,  lai^ord'lnd 
for  entering  a  tannery,  in  the  possession  of  the  plaintiff,  ^If^  ^^S^a^ 
and  carrying?  away  a  cylindrical  heater,  used  for  applvinff  i"^*^  pnmum 

i_      .    .       .  »       I.     I       •  -  I    1        u  .  •    J  .       by  the  laiter.  for 

heat  to  tanners    bark,  in  vats  and  leaches;  tried  at  the  manufactunaf 
Saratoga  circuit,  in  June,   1826,  before  Walwobth,  C.  SSST^riji^ 

On  the  trial,  it  appeared  that  Dean  Chase  owned  the  ^^^Y^r^^ 

•  I      I  r«  .    ^  of  ihe  demiitd 

tannery,  and  mortgaged  the  same  to  &amtAel  Cook ;  and,  premises,  ^ 
on  the  Idth  of  August,  1922,  released  to  Cook  the  equity  wui  noi  cany 
of  redemption  in  the  premises ;  that  on  the  23d  of  Au-  !h!^gj^\^  m 
gust,  1822,  Cook  articled  to  sell  the  tannery  to  Joseph  XJ^^i^  *• 
Chase,  on  his  paying  the  purchase  money,  and  performing  when  a  fii- 
certain  other  conditions  in  the  agreement  mentioned  ;  that  nanttopreniMc 
J.  Chase  went  into  possession,  under  the  agreement,  and  mdZ  has^aa 


purchased  the  heater,  and  placed  it  in  the  tannery,  in  a  fl"Ih«*purchMia 
leach,  or  vat,  which  was  altonrethcr  detached  from  the  ™°"«>>»» 
building,  except  that  a  small  piece  of  board  was  tacked  with  moved;  and 
nails  to  the  vat  and  to  the  side  of  the  building ;  but  there  roTrs^manao. 
was  no  necessity  for  fastening  the  vat ;  and  the  fastening  Jury ;  Vembit!^ 
mentioned,  was  of  no  use,  except  to  keep  the  side  stand-  iu\t!,^"w  ^ 
ifi2  while  the  vat  was  put  together ;  that  previous  to  Feb-  compel  him  t© 

®  i  as-M^n  the  judg- 

ruary,  1823,  Chase  abandoned  the  premises  without  pay-  mem    to    Um 
ing   the   purchase  money ;    and  on  the   1st  of  February,  residue  of  the 
1823,  Cook  conveyed  the  tannery,  with  its  privileges  and  EiScSJiTreSl 
appurtenances,  to   the    plaintiff;   and   shortly  afterwards, '^^^"•^•■'"*' 
the  sheriff,  acting  under  the  direction  of  the  defendant,  en* 
tered  the  tannery,  and  levied  upon  the  heater,  on  an  exe* 
cotioo  against  Joseph  Chase,  and  took  away  and  sold  tbo 
same. 

Cook  was  offered  as  a  witness  for  the  plaintiff;  but  was 
objected  to ;  and  upon  his  voir  dire  testified,  that  he  had 
not,  to  his  knowledge,  any  interest  in  the  event  of  tba 
eauae ;  that  the  plaintiff  had  not  paid  him  the  purchase 
money,  and  he  still  had  a  claim  on  tho  premiset  tharafiN*. 
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imv^TCU;      The  jadge  decided  that  the  witness  was  incompetent ; 
n^^i^^J     that  if  a  recovery  was  had,  Cook  would,  in  equity,  be  en- 
Rajmond      tilled  to  the  judgment,  to  satisfy  the  purchase  money,  if 
wiai*.       the  residue  of  the  property  should  prove  insufficient. 

The  judge  also  decided,  that  the  heater  was  personal 
property  ;  and  liable  to  be  taken  on  the  execution  against 
Chase;  that,  as  between  landlord  and  tenant, ^x/tere«  put 
in  by  the  tenant,  were  personal  property,  and  belonged  to 
the  tenant ;  but  when  fixtures  are  put  up  by  the  person 
who  is  the  owner  of  the  realty,  they  become  a  part  there- 
of; and  go  to  the  purchaser  of  the  real  property,  or  the 
heir  at  law,  and  are  not  liable  to  be  sold,  as  personal  es- 
tate, 00  execution ;  but  in  this  sense,  those  things  only 
could  be  considered  fixtureSy  which  were  necessarily  at- 
tached to  the  freehold,  for  the  purpose  of  using  them ; 
that  an  article  casually  attached  to  the  freehold,  when 
such  attachment  was  not  necessary  to  the  use  of  such  ar- 
ticle, would  not  make  real  property  of  that  which  was,  in 
its  nature,  personal. 

The  plaintiff  submitted  to  a  nonsuit ;  with  leave  to  mak« 
a  case,  and  apply  for  a  new  trial* 

S.  O.  Huntington,  for  the  plaintiff,  moved  for  a  new  tri- 
al, on  the  ground  that  the  heater  was  real  property,  and 
belonged  to  him,  as  being  attached  to  the  freehold  when 
he  purchased.  He  also  insisted,  that  the  judge  erred  in 
rejecting  the  testimony  of  Cook. 

J.  L.  VielBy  contra.  The  heater  can  no  more  be  consid- 
ered attached  to  the  premises,  than  any  of  the  tools  belong- 
ing to  the  tannery.  But,  if  otherwise.  Chase  was  a  mere 
tenant  at  will,  or  from  year  to  year.  He  had  no  title  ;  and 
might  remove  the  fixtures  as  personal  property.  (1  Taunt. 
19.  3  East,  38.  Toll.  L.  E.  197,  8.  2  Selw.  N.  P. 
1273,  4,  5.  6  John.  5.  20  John.  29.)  It  follows,  that 
they  might  be  levied  on,  by  execution,  against  him. 
{Imp.  Sheriff,  133,  and  the  cases  there  cited.) 

The  plaintiff  claimed  title  under  Cook,  who  was,  therd* 
font,  an  incompetent  witnesa.  (6  Join.  6.)  He  was  call- 
ed to  support  the  title  of  his  vendee. 
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Curia,  per  Savage,  Ch.  J.  It  does  not  appear  that  J.  ^E^'TE?^ 
Chase  ever  owned  the  tan  yard.  He  made  a  conditional 
agreement  to  purchase  ;  but  upon  what  conditions,  and 
whether  those  conditions  were  ever  performed,  does  not 
appear.  It  is  presumed  they  were  not,  as  the  purchase 
money  was  never  paid,  and  Chase  afterwards  abandoned 
the  premises.  lie  must,  therefore,  be  considered  as  a 
tenant  to  Cook,  either  from  year  to  year,  or  at  will ;  he 
was  the  owner  of  the  heater,  but  not  of  the  land;  and,  ad- 
mitting it  to  have  been  a  fixture,  it  remained  personal  pro- 
perty. But  it  was  not  so  attached  to  the  freehold,  as  to 
make  it  a  part  of  the  realty,  even  if  the  person  who  plac- 
ed it  there  had  owned  the  tannery.  (Miller  v.  Plumb,  6 
Cowen,  665.     Cresson  v.  Stout,  17  John.  1 16.) 

According  to  the  case  of  Heermance  v.  Vernoy,  (6  John, 
by)  Cook  was  interested,  as  warranting  the  title  of  the 
heater  to  the  plaintiff,  if  he  sold  it  to  him  as  personal 
property.  But  if  the  plaintiff's  claim  upon  it  is,  simply, 
on  the  ground  of  its  being  appurtenant  to  the  tan  yard, 
Cook  was  not  liable  therefor,  by  reason  of  his  conveyance, 
unless  there  was  an  actual  warranty  ? 

Was  Cook  interested,  then,  in  the  mode  suggested  by 
the  judge  ?  Clearly  not,  unless  the  heater  was  attached 
to  the  freehold,  and  passed  with  it(a).  If  it  was  a  part  of 
the  realty  which  he  had  conveyed,  and  upon  which  he 
had  a  lien  for  the  purchase  money,  a  court  of  equity 
would  probably  compel  the  plaintiff  to  assign  over  the  re- 
covery to  Cook,  whose  lien  was  diminished  by  a  part  of 
the  property  being  carried  off;  provided  the  premises 
were  thereby  rendered  insufiicient  to  pay  the  demand. 
In  this  case,  however,  it  does  not  appear  that  Cook  was 

(•)  The  facts,  on  ihi«  point,  as  they  appeared  before  tho  tuprerae  court,  are  malt- 
rially  rarianlfrom  those  on  which  ihe  witness  was  rejected  at  the  trial.  At  the  circuit, 
it  appeared  that  (he  plaintiff  had  only  Cook^t  agreement  for  a  conveyaiice,  on  pay* 
nent  of  the  purchase  money  at  a  future  day.  He  claimed  the  heater  as  part  of  tha 
real  property  of  whieh  he  was  in  possession  ondcr  the  agreement.  The  jud|ra  decid* 
•d,  that  the  purchase  money  being  unpaid,  and  the  title  remaining  in  CooA,  a  r»- 
e&ftj  far  tn  injury  to  the  freahold,  would,  in  equity,  belong  to  him,  if  th^  parckiM 
OMMy  siMNild  not  be  paid ;  and,  therefore,  he  had  a  direct  interest  in  ettabiithin|  tb» 
nfvt  to  r#Mf  ^* 


%  ^ 
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MSW-TORK,  not  amply  lecured  by  his  lien  on  the  residue.    That  thoold 
have  been  shown,  to  bring  the  case  within  the  rule  laid 


^^^*        down  at  the  circuit.     But  as  the  heater,  upon  the  evidenoa 

Hdst«d.       given,  was  clearly   personal    property,   CooKs    Hen   could 

not  be  aflected.      He  was,  therefore,  a  competent  witness  ; 

and,  on  that  ground,  the  nonsuit  should  be  set  aside,  and 

a  new  trial  granted. 

Rule  accordingly. 


Sladb  against  Halsted. 

a,  tMiac  in.      On  dcmurrer  to  the  plea. 
9MQ.pa7abi«at       The    declaration    was  on    a   promissory   note;    p^yee 
va^^UK)  as  against  maker  ;  for  $190,  dated  April  5th,  1826,  and  pay- 
SduJrrnr  able  one  day  after  date. 
frjmH.  for  iha      pfe^    that  on  the  29th  of  March  1826,  the  defendant 

a**^  payable 

MM  day   after  articled   to  Sell  the  plaintiff  a  farm :    and   therein  asreed 

date;    but    the     ,  ,        ,  t  #.     *       ••    ,<^-w«  ^-„    • 

•Ota  was  uken  that  ou  the  Ist  day  of  April,  1827,  on  receivmg  $500,  be 
■MoTthitT^*^*  would  convey  and  give  possession.  That  on  the  5th  of 
^ij^h^*^  April,  1826,  the  plaintiff  paid  ^190  in  advance,  as  part  of 
was  to  allow  in.  the  $500,  Under  an  agreement  that  the  defendant  would 

teroet  upon  the  •••«•• 

$190,  tui    the  allow  the  plaintiff  interest  on  that  sum  until  the  time  when 
eowedue.  JTcltf,  the  $500  were  to  be  paid  ;  and  that  the  note  in  question 
int'a^roi  ^^  ^^^^  made  and  accepted  by  the  plaintiff  as  evidence  of  that 
•TtowSliif **to  *g''c®^cn*  5  ^nd  for  no  other  purpose, 
vary  a  written      General  demurrer  and  joinder. 

mam;  nnt  show-  «* 

•d   a   want    of 

aad  ia^t  riew  D.  Buel,  junior,  in  support  of  the  demurrer.  The  agree* 
JJS1^***JLJ  mcnt  is  not  shown   to    have   been   in  writing ;  and   the 

twawTuiy  orH  *^®^^  ^^  ^^^  "^^®  cannot  be  altered  by  a  parol  agreement 
gU  parties,  made  at  the  time  of  its  execution.  (1  Cotoen,  249,  397. 
i^oBof  a  pro.  18  John.  45.  8  John.  875.  id.  189.  3  Stark.  Ev.  1001. 
^Sm^  i^^'  1  stark.  Rep.  361.    3  Campb.  57.     1  Taunt.  347.) 

UokMowbo- 

gfant  ptrtiaa.  J-  PainBj  coutra.  The  facts  pleaded  shew  a  want  of 
consideration  for  the  note.  (4  John.  303.  17  id.  M4. 
10  id.  198.     15  id.  930.    8  Stark.  £b.  252.) 
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10,  per  Savage,  Ch.  J.    The  law  respecting  written   W5^-yori^ 
contracts,  that  they  cannot  be  contradicted  or  vaned  by  %     k^-^^^^^^ 
parol  agreement  made  at  the  same  time,  is  not  denied.    But       JackMo 
the  facts,  it  is  alleged,  shew  there  was  no  ground  for  the        Harm, 
promise.      The  language  of  the  plea  is  certainly  strong. 
It  is,  that  the  sum  of  $190  was  paid  in  anticipation  of  the 
payment  to  be  made  on  the    1st  April,  1S27  ;  and   that  it 
was  received  and  accepted   by  the  |)lainti(f,  as  evidence  of 
the  payment  and  agreement  to  ullow  interest ;  and  for  no 
other  purpose  whatever.     These  facts  are  admitted  by  the 
demurrer  ;  and  being  true,  I  can  see  no  ground  fur  a  pro- 
mise.    A  debtor  piiys  part  of  his  debt  before  it  is  due,  and 
a  note  is  given  instead  of  a  receipt.     It  is  certainly  without 
consideration,  and  not   to    be  enforced.      If  my  view  of 
this  subject  is  correct,  the  defendant  is  entitled  to  judg« 
ment,  with  ^leave  to  the  plaintiff  to  withdraw  the  demur- 
rer,  and  reply. 

Judgment  for  the  defendant. 


Jacksoit,  ex  cfem.  Webber  and   others,  agaiiMt  Habsbv 

and  another. 

Ejcctmcnt  for  a  lot  of  ground  in  the  city  of  NeuhTork ;  Whm^thmf* 
tried  at  the  New-York  circuit,  December  9th,  1825,  before  hUSlnd  ttMst 
Edwards,  C.  Judge.  JSi^bJuTS: 

At  the  trial,  the  plaintiff  took  various  exceptions  to  the  I?..^.*^,^** 


decisions  and  charge  of  the  judge ;  on  which  (the  verdict  ^^^j^  SZ!^ 
being  for  the  defendants)  a  motion  was  now  made  for  a  new  anadrerM  pot. 
trial,  in  behalf  of  the  plaintiff.  The  grounds  of  the  mo-  baT^'fc^ilIf 
tbn  were  brought  before  this  court  by  bill  of  exceptions.  5Sl35?"'*'alI 
Tbejr  were  various ;  but  as  the  cause  turned  upon  the  sin-  fP"^^^fcy^<»^ 


not. 
Bat  thai  ff«b 
Ili0  ■i«¥>iMlninl  ralation  of  tmncflord  and  tooant,  whcra  aona  rent  or  rotvni  ii  te  SmI  !•• 


I  to  tho  fbrmor ;  not  a  relation  anting  from  mere  operation  of  law ;  as  wboro 
p9M,  tad  by  tho  oaiMion  of  tho  tochnical  word  JMrt,  an  ottato  for  lifo,  only,  paasoo. 
la  much  caao,  aiUr  the  doath  of  tho  tenant  for  life,  an  adrono  poMoeeioa  majr  eoa 
of  ihtM  wIm  Otttor  and  dain  in  foo  vndor  hin,  whkh,  afWr  ti  yoara,  win  ter 
riiMT  «ad  hio  hoiio. 
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HBW-TORK*  gle  question  of  adverse  possession,  it  is  deemed  unneoessa- 
*^'  ry  to  notice  the  other  points  made  by  counsel.     The  facts 

relating  to  the  single  point  decided,  will  be  found  stated  ia 
the  opinion  of  the  court.     Upon  that  point, 

A.  Burr  ^  E,  tVilliams,  (or  the  plaintiff,  cited  1  CaineSf 
395;  12  John.  36S  ;  Bull.  JV.  P.  104  ;  4  John.  202,  211, 
230;  3  John.  Caa.  124 ;  9  John.  163 ;  16  fU  293. 

P.  W.  Radcliff  fy  S.  M.  Hopkina,  contra,  cited  9  John. 
180 ;  10  id.  356  ;  18  id.  44,  355 ;  1  Cowen,  285,  609 ;  5 
id.  100;   I  Munf.  454  ;  2  Bay,  343. 

Curia,  per  Woodwortu,  J.  In  the  view  I  have  taken 
of  this  cause,  it  is  not  necessary  to  discuss  a  number  of 
questions  raised  on  the  argument.  I  am  of  opinion  that 
the  plaintiff  is  barred  by  reason  of  a  valid  adverse  posses- 
sion in  the  defendants.  It  appears  that  Arnaut  Webber^ 
from  whom  the  lessors  of  the  plaintiff  deduced  title,  as  his 
heirs  at  law,  on  the  1st  of  May,  1686,  conveyed  to  Z#ato- 
rena  ColveU  all  the  right,  title  and  interest  which  he  had  by 
virtue  of  a  transfer  from  Abraham  Lambertaon  Mole,  to  a 
parcel  of  land  in  the  city  of  New-York,  including  the  pre- 
mises in  question.  The  deed  from  Mole  to  fVebber  con- 
veyed the  premises  in  fee.  From  the  words  used  in  the 
deed  to  ColveU,  the  intent  evidently  appears  to  have  been, 
to  convey  a  like  estate  ;  but  by  omitting  the  usual  words  of 
inheritance,  it  is  contended  that  only  a  life  estate  was 
granted.  For  the  purpose  of  this  decision,  it  will  be  as- 
sumed that  ColveU  acquired  no  more  than  a  life  estate ; 
and  if  so,  the  question  is,  whether  the  right  of  the  rever* 
sioner  and  his  heirs,  is  barred  by  lapse  of  time.  Colvdi, 
by  deed  poll,  conveyed  in  fee  simple  to  fViUiam  Merriit ; 
the  latter,  on  the  10th  of  May,  1698,  granted,  in  like  man- 
ner, to  WiUiam  Janeway,  with  full  covenants.  The  title 
of  Janeway,  in  1731,  became  vested  in  Chriatapher  Bameh^ 
w.  In  1747,  a  partition  between  Bancker  and  othen  was 
made  by  deed,  whereby  the  premises  in  question  were  aet 
apart,  and  conveyed  in  severalty  to  John  RoomoM. 
From  bim  they  passed  by  will  to  his  son,  Cameliua  Room^ 
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velt.  The  latter,  by  will,  dated  the  lllh  of  February,  new^yorh, 
1771,  authorized  his  executors  to  convey.  On  the  22d 
of  July,  1774,  they  granted  the  premises  to  Johannes  Beck- 
er, who,  on  the  19th  of  August,  1783,  conveyed  to  John 
Peter  Ritter.  A  deed  of  partition,  dated  April  30th,  1814, 
between  the  children  and  heirs  at  law  of  Ritter,  was  exe- 
cuted ;  by  which  the  premises  were  assigned  to  Joanna^ 
the  wife  of  Harsen,  the  defendant.  On  the  18th  of  May, 
1814,  Haraen  and  wife,  for  the  consideration  of  ^20,000, 
conveyed  to  Jonas  Mapes,  who,  the  next  day,  re-convey- 
ed to  Harsen.  Possession  followed  these  conveyances, 
with  claim  of  title. 

On  these  facts,  was  it  competent  for  the  defendants  to 
set  up  an  adverse  possession  to  bar  the  right  of  the  plain- 
tiff? It  is  contended  by  the  plaintiff,  that  the  entry  of  ten- 
ant for  life  and  his  grantee,  cannot  form  the  basis  of  an  ad- 
verse title,  or  adverse  possession. 

The  law  seems  to  be  well  settled,  that  when  the  rela- 
tion of  landlord  and  tenant  is  established,,  it  attaches  to  all 
who  may  succeed  to  the  possession,  through  or  under  the 
tenant,  either  immediately  or  remotely.  This  was  so  held 
in  Jackson  v.  Davis,  (5  Cowen,  129.)  The  doctrine  is 
supported  in  numerous  cases.  (2  T.  R.  53.  1  id.  760, 
note.  1  Caines,  444.  2  John.  Cas.  223.  d  John.  Rep. 
499,  223.) 

Where  a  tenancy  exists,  a  purchaser  who  enters  under 
an  absolute  conveyance  in  fee,  from  the  tenant,  is  consid- 
ered as  entering  as  the  tenant  of  the  lessor ;  althpugh  he 
may  not  have  known  that  his  grantor  held  or  derived  his 
possession  from  the  lessor.  (5  Cowen,  130.)  Can  this 
be  called  a  tenancy  of  that  description  ?  I  have  already  ob- 
served, that  the  conveyance  of  Arnaut  Webber  to  Colvelt 
was  intended  as  a  grant  in  fee.  It  is  not  so,  merely  by 
the  omission  of  certain  technical  words,  held  necessary  to 
constitute  that  estate.  No  lease  of  the  premises  was  in- 
tended. No  rents  are  reserved,  no  services  to  be  render- 
ed, or  stipulations  to  be  performed  by  the  grantee.  When 
speaking  of  the  relation  of  landlord  and  tenant,  what  is  un- 
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-YORK, denlood ?  fVoodfaUy  id  his  treatise,  {chap.  1,  sec.  I,)  has 
s^.^^  accurately  defined  the  nature  of  this  relation.  He  says, 
Jackson  «  a  lease  is  a  contract  for  the  possession  and  profits  of  lands 
Htrten.  and  tenements,  on  the  one  side,  and  a  recompense  of  rent, 
or  other  income  on  the  other ;  or  it  is  a  conveyance  to  a 
person  for  life  or  years,  or  at  will,  in  consideration  of  a  re- 
turn of  rent  or  other  recompense.  The  person  letting  the 
land,  is  called  the  landlord  ;  and  the  party  to  whom  the 
lease  is  made,  the  tenant."  (2  Bacon,  558.)  In  2  Black- 
atone^  s  Com.  120,  the  author  observes,  that  ^'estates  for 
life  expressly  created  by  deed  or  grant,  (which  alone  are 
properly  conventional,)  are,  where  a  lease  is  made  to  a 
man,  to  hold  for  the  term  of  his  own  life,  or  that  of  any 
other  person  ;  in  any  of  which  cases  he  is  styled  tenaDt 
for  life.  They  are  held  by  such  conventional  rents  and 
services,  as  the  lord  or  lessor,  and  his  tenant  or  lessee 
have  agreed  on."  He  further  observes,  that  ^'  estates  for 
life  may  be  created,  not  only  by  the  expressions  before 
mentioned,  but  also  by  a  general  grant  without  defining  or 
limiting  any  specific  estate,  as  if  one  grants  to  A.  B.  the 
manor  of  Dale.  This  makes  him  tenant  for  life."  The 
grant  here,  if  for  life,  is  of  the  latter  description.  It  is 
created  by  operation  of  law.  No  relation  of  landlord  and 
tenant  was  contemplated.  There  are  no  covenants,  ooo- 
ditioDs,  rents  or  services,  to  bind  the  grantee  to  the  grant- 
or, so  as  to  constitute  the  intimate  relation  that  exists  be- 
tween landlord  and  tenant.  There  is  no  reason,  there- 
fore,  in  the  nature  of  the  case,  why  the  restrictions  and 
disabilities  that  a  tenant  is  under  to  his  landlord,  should 
be  applied,  when  the  grantor  conveys  simply  an  estate  for 
life.  The  established  doctrine  that  a  tenant  cannot  set  up 
a  title  against  his  landlord  by  reason  of  the  privity  of  es- 
tate, does  not  apply.  If  A.  conveys  to  B.,  absolutely,  an 
estate  for  life  without  condition,  he,  it  is  true,  is  tenant  for 
life ;  for  that  is  the  technical  description  of  that  species  of 
estate ;  but  he  is  not  a  tenant  to  the  grantor ;  nor  is  the 
grantor  the  landlord  within  the  meaning  of  these  terms. 
There  are  no  reciprocal  or  other  duties  between  them  to 
be  performed.    The  grantee  has  all  the  rights  incident  to 
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hindrance  of  the  grantor.  He  is  not  within  the  principle 
that  precludes  the  tenant  from  setting  up  a  defence  against 
his  landlord  ;  but,  in  this  respect,  stands  on  the  same  ground, 
as  if  the  purchase  had  been  in  fee.  It  is,  therefore,  a  mis- 
take, to  suppose  that  this  case  excludes  the  right  of  setting 
up  an  adverse  possession,  because  the  defendants  derive 
title  from  Colvelt ;  he  never  having  been  the  tenant  of  Af" 
na^  Webher.  So  long  as  the  life  estate  continued,  the 
possession  of  the  tenant  for  life,  was  the  possession  of  him 
in  remainder  or  reversion ;  and  during  its  continuance,  there 
could  be  no  adverse  possession.  When  that  ceased,  the 
right  of  entry  accrued.  If,  after  the  termination  of  the  life 
estate,  the  reversioner  permits  the  representatives  of  the  te- 
nant for  life  to  hold,  claiming  as  their  own,  beyond  the  time 
limited  for  bringing  actions,  the  right  to  recover  is  gone.  I 
consider  this  proposition  as  settled  law. 

fVhen  the  hfe  estate  ended,  rests  on  presumption.  The 
atmofit  period  of  the  ordinary  existence  of  man,  may  be 
allowed  for  its  continuance.  After  that,  there  will  remain 
more  than  half  a  century,  during  which  the  defendants,  and 
those  from  whom  they  derive  title,  have  been  in  the  actual 
occupancy  of  the  premises,  claiming  under  paper  title,  and 
making  transfers  for  valuable  considerations.  Whatever 
may  have  been  the  right,  originally,  of  the  ancestor  of  the 
lessors  of  the  plaintiff,  it  is  barred  by  an  adverse  possession 
of  more  than  25  years.  The  motion  for  a  new  trial  must 
be  denied. 

New  trial  denied. 
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VBW-TORir, 
May,  1827. 

6ini:h 

Junes.  Smith  against  Ja.ntfs  &  Jamcs. 

■ifoees  *  may  °'  Trover  foF  a  quantity  of  whiskey  and  flour;  tried  at  the 
Ir^n  bZ%  New-York  circuit,  January  18th,  18-26,  before  Edwards, 

ciaiiy  where  they      It  appeared  at  the  trial,  that  in  the  spring  of  1824,  the 

hare  the  direc-  '  *  i        o 

tioDof  the  con-  plaiutifT  seot  from  Manlius,  Onondaga  county,  to  the  city 
SSSsanrcrcdU  of  Ncw-York,  54  barrels  of  flour  and  33  barrels  of  whis- 
to*he*iJ!I2^on  ''^y*  consigned  to  Herriman  Sf  Nash ;  and  which  passed 
yet  the  consignor  frQfn  Albany  Xo  New-Yofk,  in  the  sloop  Genesee.     May 

■say   alao    have  cr  ?  r  j 

that  action  for  24th,  1824,  the  plaintifl*  advised  the  consignees,  that  the 
after  they  have  flour  and  whiskcy  had  been  sent,  authorizing  them  to  sell 
cf  destlnat^n,  it,  and  place  the  net  proceeds  to  his  credit ;  he  being  in- 
J2id^*by**the  debted  to  them.  The  sloop  reached  New-York,  with  the 
tonngne9B,  property,  on  the  27th  of  June,  1824 ;  and  one  of  the  con- 
trover  Uei  at  the  signees  demanded  it  of  the  captain  ;  and  sold  the  whiskey 
iwierai  or  spe-  to  oue  CoopeT.  The  Captain,  however,  delivered  the  pro- 
■ooderwid  that  p^rty  to  ouc  Harrington,  who  claimed  a  right  to  it,  and 
ww'^iU^blZ  thJ  Barrington  sold  it  to  the  defendants.  The  defendants,  on 
^**j?'beinff  "  ^^^  ^™''  ^^^^  ^"^  ^^  color  of  right  in  Harrington,  to  the 
jebted  to  /.  a-  flouf.  As  to  the  whiskey,  it  appeared  that  Harrington, 
ituwtotakehis  being  indebted  to  the  plaintifl",  had  agreed  with  him  to  take 
2Sure^t°into  ^^e  plaintiff's  grain,  and  manufacture  it  into  whiskey ;  the 
tSa'^e'  ilutr  P'^'"^'ff  to  sell  the  whiskey,  and  credit  whatever  it  sold  for, 
•bouid  leii  the  niore  than  the  grain  would  have  brought,  on  his  account 

whiskey,  credit-  .  »»         .       *  ^-^         ,  i       ^    ,  .  ,   ,      .^ 

iBfir.  with  what  agamst  Harrington.  On  the  18th  of  June,  the  plamtiff 
yondthlprice  of  demanded  the  property  of  the  defendants,  who  oflTered  to 
iLSJT'hebg*  P^®  '^  "P'  '^  ^'»®  plaintiff"  would  pay  .$600.  The  plaintiff 
•nddSrvir^'to  ^^^'^^  ^^  P^y  ^^®  expenses  which  had  arisen  after  the  deli- 
fir,  for  Mie;A</d,  very  from  the  sloop;  but  not  for  the  freight,  nor  any  inte- 

that  H.  had  no         1      w   u   v        •       *        l    j 

intM-eM  wfaatev-  fcst  which  Hamngton  had. 

•r^m  e  is-  rpj^^  defendants'  counsel  moved  for  a  nonsuit,  on  the 
ground  that  Harrington  was  a  joint  owner,  or  interested  in 
the  whiskey ;  and  as  to  the  flour,  that  the  action  should 
have  been  in  the  name  of  the  consignees.  The  judge  over- 
ruled the  motion.     Verdict  for  the  plaintiff,  $700. 
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S.  A.  Foot,  for  the  defendants,  moved  for  a  new  trial,    new-toik, 
He  cited  1  2?.  <^  P.  563 ;  1  H.  Bl.  37.  ^*^'  *^' 


P.  W.  RadcUff,  contra,  cited  1  Campb.  331 ;  2  B.  fy  C. 
401 ;  2  H.  Bl,  590 ;  10  John.  226 ;  2  Sound.  47,  note 
(1 ;)  7  John.  535  ;  2  Ph.  Ev.  1 18,  and  the  cases  there  cit- 
ed ;  Paley  on  Agency,  249. 

Curia,  per  Savage,  Ch.  J.  Two  points  are  raised:  1. 
That  the  action  should  have  been  brought  by  Herriman  ^ 
Hash;  and  2.  That  the  piaintifT  and  Harrington  were 
partners  as  to  the  whiskey. 

As  to  the  first  point ;  it  is  perfectly  well  settled,  that  an 
action  of  trover  may  be  brought  by  the  general  owner,  or 
by  a  person  having  a  special  property.  The  plaintiff  was 
the  general  owner  ;  and  till  the  property  passes  from  him, 
it  draws  to  it  the  possession,  so  as  to  enable  him  to  prose- 
cute in  this  action. 

I  am  free  to  admit,  that  the  consignees  in  this  case,  had, 
by  the  plaintiff's  letter,  such  an  interest  in  the  property 
consigned  to  them,  as  would  have  enabled  them  to  sustain 
the  action.  In  Fowler  v.  Down,  (IB.  fy  P.  47,)  chief 
justice  Eyre  says,  '^  it  is  not  true,  that  in  cases  of  special 
property,  the  party  must  once  have  had  possession,  in  or- 
der to  maintain  trover;  for  a  factor,  to  whom  goods  have 
been  consigned,  and  who  has  never  received  them,  may 
maintain  such  an  action."  But  the  action  cannot  be  main-i 
tained  by  both  general  and  special  owner ;  and  a  recovery 
by  one  is  a  bar  to  an  action  by  the  other. 

The  case  of  Haille  v.  Smith,  (1  B.  4^  P.  563,)  cited  by 
the  defendants'  counsel,  is  not  applicable.  The  question 
there  was  between  the  parlies  to  the  consignment.  The 
property  was  consigned  to  cover  a  special  responsibility ; 
and  the  law  between  principal  and  factor  did  not  arise.  It 
was  consigned  upon  a  special  agreement.  No  such  agree- 
ment existed  in  this  case. 

The  defendants  are  strangers,  who  have  oiSciously  in- 
termeddled with  this  property  ;  and  it  is  sufficient  for  them 
that  they  can  be  made  responsible  but  once. 
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HSff-YORK,  As  to  the  second  question  ;  I  cannot  see  that  Harring- 
^^i^^,^  tan  had  any  possible  interest  in  the  whiskey.  The  excess 
Bf^j  for  which  it  sold,  beyond  the  value  of  the  grain,  was  to  be 
a  compensation  for  his  labor ;  and  even  that  was  not  to 
come  out  of  the  avails  of  the  whiskey.  Harrington  had 
already  received  his  pay ;  but  the  amount  was  not  liqui- 
dated, and  could  not  be,  till  a  sale  of  the  whiskey  took 
phice. 

There  is,  therefore,  no  ground  for  setting  aside  the  ver- 
dict, appearing  upon  the  case.  [The  chief  justice  also  ex- 
amined the  motion  as  it  depended  on  newly  discovered  evi- 
dence ;  which  it  is  not  deemed  material  to  notice.] 

New  trial  denied. 


J.  D.  Bradley  against  Powers  and  Hunt. 

Trespass  de  bonis  asportatis,  tried  at  the  Monroe  cir- 
•od  cuit,  June,  1826,  before  Birds  all,  C.  Judge. 
■Mmdt  on  •      The  venue  was  laid  in  Monroe  county.     The  defendants 
mJSm!a*0M  pleaded  the  general  issue  jointly. 

wm^^lS^ hSd      ^^  ^'*®  ^"*'>  ^^^  plaintiff  proved  the  taking  of  his  goods 
te  Mochcr,  tho  in  Qenesee  county,  by  the  defendants,  who  claimed  to  have 


pjmMUm^mi-  acted  under  certain  executions  •  against  L.  Bradley,  issued 
ly;  aadthjjnry  bj  a  justice  of  GenesBS.  The  defendant,  Hunt,  held  the 
tHitr  dafendant  oxocutions,  being  a  constable  of  that  county  ;  and  levied 
2il2fSSd'5  ^P^"  ^^^  goods  in  question  as  those  of  L.  Bradley,  pursu- 
•  «■  ^  aot  to  the  advice  and  direction  of  the  defendant.  Powers ; 

iof  the 


»o  both  being  first  informed  by  the  plaintiff  that  the  property 
«SMrd«CNMUiit,)  was  his.  Powers,  on  the  plaintiff's  claim  being  interposed, 
ST  itaiiito^  t<>kl  Hunt,  that  he,  {Powers,)  would  indemnify  him  against 


iM   ta^oaSk  ^^^  '®^y '  "P®"  which,  he  took  the  property. 

w^itii^thAit      The  defendant  moved  for  a  nonsuit,  on  the  ground  that 

^11*  eoiii^e,  the  action  was  local,  and    should  have  been  brought  in 

WMdboi  tlMr«bj,d«|NriTed  of  the  protection  of  the  eUtute. 

Wkere  two  plead  a  jiutilication  jointly,  or  a  plea  involving  a  justification,  which  fails  as  to  one,  the 
fifty  beiag  eatim,  fails  ma  to  both. 
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OeneseCf  within  the  statute  for  the  more  easy  pleading  new-toul, 
in  certain  suits,  (I  R.  L.  155,)  Hunt  acting  as  constable,  ^^' 
and  Powers  in  his  aid.  That,  at  all  events,  the  constable 
was  within  the  statute.  The  judge  overruled  the  motion, 
on  the  ground  that  if  the  jury  should  find  that  Powers 
was  not  acting  by  the  command  of  Hunt,  but  voluntarily 
and  officiously,  he  (Powers)  was  not  within  the  statute; 
and  that  Hunt,  having  joined  Powers  in  the  plea  under 
which  the  evidence  was  offered,  must  abide  the  decision 
as  to  him.  The  judge  charged  the  jury  accordingly  ;  sub- 
mitting to  them  the  question,  whether  Powers  acted  by 
Hunfs  command,  or  officiously,  as  having  an  interest  in 
the  executions.     Verdict  for  the  plaintiff. 

J.  A,  Spencer  now  moved  for  a  new  trial,  on  the  ground 
that  the  judge  should  have  directed  the  jury  to  find  in  fa- 
vor of  Hunt.  He  said  the  action  as  to  him  was  local.  The 
idea  that  the  fate  of  one  must  abide  that  of  another  who  is 
joined  with  him  in  a  justification,  applies  only  where  they 
join  in  a  special  plea  of  the  matter  upon  which  they  justi- 
fy. When  they  plead  the  general  issue,  one  may  be  found 
guilty,  and  the  other  not  guilty.  (2  Esp.  Dig.  364,  and 
the  cases  there  cited.  1  Saund.  98,  note  (2).  14  John. 
166.) 

J.  L,  Wendell,  contra.  The  plea  being  entire,  and  the 
defence  failing  as  to  one,  it  must  fail  as  to  both.  (1 
Saund.  ^S,note  (^).)  The  plea,  in  this  kind  of  action, 
though  not  a  justification  in  form,  is  equivalent  to  a  justi- 
fication. It  is  made  so  by  the  statute  relied  on  ;  and  the 
same  rule  applies  as  if  the  whole  defence  had  been  pleaded 
at  length.  (2  Str.  993,  11S4.  2  IVils.ZSA.)  But  the 
reason  is  the  same  if  it  be  considered  the  general  issue.  (3 
Caines,  108.    2  Cowen,  426.) 

CWto,  per  SuTHERLAin>,  J.  The  decision  of  the  judge, 
at  nisi  prius,  was  correct.  The  jury  have  found  that 
Powers  did  not  act  in  aid  or  assistance,  or  by  cofflmand* 
ment  of  the  constable ;  and  he,  therefore,  is  not  entitled 
to  the  benefit  of  the  statute  for  more  easy  pleading  in  cer- 
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»J2J-Yg»«.  tain  suits,  (1  R.  L.  155.)     Hunt,  the  officer,  by  uniting 
^^ly.^^     in  the  same  plea  with  one  who  was  not  within  the  statute, 
•*J^        also  lost  the  protection  of  it.     (2  Caines,  lOS.     2  Cowen, 
Hawi.       426.     1  Sound.  28,  note  (2).)     In  the  case  of  Scfiermer" 
horn  V.  Tripp,  (2   Caines,  108,)  the  plea  was  the  general 
issue.      But  it   was  there    distinctly  iield,  that  where,  in 
trespass  against  several,  all  unite  in  a  plea  of  not  guilty, 
the  separate  justification  which  one  might  have  pleaded, 
is  gone.      {And  vid.  2  Ifils.  385.      2  Sir.  993,  1184.) 
The  defence  here  is  in  nature  of  a  justification;    and  ad- 
mits the  original  trespass.     It  is  conceded,  that  if  the  jus- 
tification had   been  jointly  pleaded,   the  privilege  of    the 
constable  would  have  been  forfeited.     The  case  as  pre- 
sented is  substantially  the  same.      The  general  issue  in- 
volves a  justification. 

New  trial  denied* 


Levi  Mead  against  Haws,  Pultney  and  Colver. 

A  warrtBt'u-      AssAULT  and  battery,  and  false  imprisonment ;  tried  at 
tkw'b  eouV"r  the    Columbia    circuit,  October   7th,   1824,  before  WaLi- 

fi^lha  l^  WORTH,  C.  Judge. 

wiTmji^oir^  At  the  trial,  the  plaintiflf  proved  that,  as  he  was  leading 
toDded  of  lAoi  a  horsc  at  the  carriafire  of  a  cannon,  which  he  and  others 
whmt  it  iMtted,  were  taking  from  Hudson  to  Taghanick,  he  was  arrested 
ryiiig  offa  can'  by  Haws,  the  defendant,  a  constable  of  the  city  of  Hud* 
liiioai  it  m  ^^^f  ^^o  delivered  him  into  the  custody  of  another  of  the 
^ir^m'fed^  defendants,  Colver.  The  arrest  was  by  virtue  of  a  war- 
dwit, AW^that  rant  in  favor  of  Pultney,  the  other  defendant. 
BMintain  trei-  Thc  defendants  offered  to  prove  that  the  plaintiff,  with 
pmom  con-  *  Others,  having  taken  a  brass  cannon  from  the  custody  of 
vTMt.    *"        the  defendant,  PuUney,  at  Hudson ;  and  being  in  the  act 

TiMarrMt  of 
h,   a 


wroBf  BMBo  cuhmC  Im  jostifiMl,  though  he  was  the  penon  intended,  unleai  it  be  shown  that  he  was 
m  wdl  by  «mi  name  as  the  other. 
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of  carrying  it  off,  PuUney  went  to  the  clerk's  office  of  the  new-tori^ 
justice  s  court  in  Hwsony  and  took  out  a  warrant,  com« 


manding  to  "  take  the  body  of  John  Doe,  the  person  car-       ^^ 
rying  off  the  cannon/'  to  answer  PuUney  in  a  plea  of  ires-       Hawi. 
pass.    That  on  this  warrant  the  plaintiff  was  arrested  ;  he 
having  been  in  the  act  of  carrying  off  the  cannon,  at  and 
from  the  time  of  taking  out  the  warrant,  to  the  time  of  the 
arrest.    On  objection,  the  judge  excluded  the  evidence* 

Verdict  for  the  plaintiff  for  $35,  pursuant  to  the  charge 
of  the  judge. 

E.  Williams,  for  the  defendant,  moved  for  a  new  trial. 

K.  Miller y  contra,  cited  6  jE:^^^  328 ;  2  Taunt.  399 ; 
2  Campb.  271 ;  3  id.  110 ;  Cowen's  Treat.  328. 

« 

Curia,  per  Savage,  Ch.  J.  The  judge  was  correct.  It 
was  decided  in  Shadgett  v.  Clipson,  (8  East,  328,)  that 
(he  defendant  could  not  justify  an  arrest  of  the  plaintiff  by 
a  wrong  name,  though  he  was  the  person  intended  to  be 
arrested,  unless  it  was  shewn  that  he  was  known  by  one 
name  as  well  as  the  other.  There  was  no  offer  to  shew 
here,  that  the  plaintiff  was  known  as  well  by  the  name  of 
John  Doe  as  Levi  Mead.  The  same  principle  is  recogniz- 
ed in  various  other  cases  ;  (2  Campb.  270 ;  S  id.  110;  6 
T.  R.  234 ;)  and,  particularly,  in  the  late  case  of  Griswold 
V.  Sedgtoick,  (6  Cowen,  456,)  in  which  the  subject  was 
fully  examined,  and  the  authorities  collected  and  consider- 
ed by  this  court.  The  motion  for  a  new  trial  must  be  de« 
nied. 

New  trial  denied. 
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HKW-TOML, 


Sou:rHwicK  againgt  Hatdkic. 

HiJOML  

Ok  error  from  the  C.  P.  of  Wayne  comity.  Hie 
JSi^oM  came  there  on  appeal  from  a  justice's  court ;  where  H&^ 
^oof^with  j^  declared  against  Sauthuyick  on  a  receipt  signed,  **  No- 
out  objectioD.  than  Pierce,  for  Chad.  SauthuHck/*  for  1428  busheb  of  C, 
eaiiM,^f(aiDODg  at  28#.  per  hundred.  Judgment  for  Sauthwick,  whence 
^^Si!  bj  Hayden  appealed  to  the  C.  P.,  where  a  bill  [of  exceptibns 
written  ^^wT  ^^  ^^  taken  by  Southwick,  upon  which  he  brought  error  to 
dmce.  which  (his  court ;  and  which  presented  these  facts : 
daced,  it  it  not  The  plaintiff  below  examined  four  witnesses,  one  of 
otrfect^that^tht  whom  WQs  Nathan  Pierce,  who  received  certain  coal  for 
ETJSucS?**"  <*>e  defendant  below,  which  was  intended  by  the  nodpt 
Where  a  jiw-  jj^  gworc,  that  some  time  after  they  were    received,   he 

tiee  rtturned  a  '  ^  ' 

doeumeDt  to  the  gave  the  receipt.  No  objection  was  taken  to  this  teslfano- 
with  the  p&pera.  ny,  till  after  the  examination  was  closed,  and  the  plaintiff 
SbL'cCf' took  below  rested.  The  defendant  then  moved  for  a  nonsoiC, 
hSe**Irhe?e****"  ou  the  grouud  that  the  receipt  had  not  been  prodnoed. 
sQch  p&pera      xhe  justice  then  testified,  that  he  returned  it  to  the'  clerk's 

were  uiually  "^ 

kept,  A  bundle  officc  with  the  Other  papers ;  and  the  clerk  testified,  thM 
cTied  to  coni  he  took  a  bundle  from  the  pigeon  hole  where  papers  reiftK 
pelni,**and*  Sw  ^"g  ^^  appeals  Were  kept,  which  he  supposed  to  coi 
STtTJof^"  all  the  papers  returned  in  the  cause;  but  the  receipt 
Uiem ;  but  be  not  amoug  them.  That  it  was  possible  it  mieht  have  been 
for  the   docu-  left,  though  hc  supposed   he  brought  all  the  papers.    It 

jBeiit;A«td;  that  *•  u         ^      j   *i_   ^  ^    • 

tbiewMnotfuf-  somctimcs  happened  that  a  paper  was  put  m  a  wrong  pt>- 

KTto  wwfam  g^"  **^'^-     H®  "^^d®  "^  search  for  the  receipt. 

ptfoi   eTidcDce      The  court  decided,  that  the  objection  of  the  defendant 

OD  that  ffrouod.  '  J 

But  the  ae-  below  came  too  late ;  but,  that  if  made  in  time,  sufficient 
gooda  eoid,  proof  had  been  given  of  the  loss.  The  defendant  below 
iiMmt'**being*^  excepted.    Judgment  for  the  plaintiff  below. 

receipt  for  the 
gooda;    hdd^ 

Ux^J^  bSl  ^'  ^'  Chopin,  for  the  plaintiff  in  error,  cited  1  PhiL 
that  the  deii^e!^  Ev.  399,  in  the  notes ;  1  Eap.  Rep.  855  ;  3  John.  300 ;  2 

■dght  be  fhewn 
by  parol;  and 
that  tha  oontenta  of  the  receipt  might  be  proved  by  parol,  without  accounting  for  ite  absenca  ia  aaj 


of  a  Mia  of  goods,  or  payment  of  money,  may  be  made  by  parol,  though  there  be  a  reiaipt, 
withovt  aeeoantiiig  for  ita  abeence ;  for  parol  proof  is  of  as  high  a  nature  as  the  receipt. 
AneiipCMay  beproradby  parol,  witlioiit  any  account  why  it  ia  abeeat. 
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South.  Rep.  773 ;  15  John.  286 ;  4  M.  Sf  S.  48;  4  Cauh  ^y'\^ 
en,  483.  ^-^^s^ 

SouthwiiBk 

&  Dickenson,  contra,  cited  3  Caines,  152,  186,  219 ;  5      Haydep. 
John.  122  ;  Laws,  sess.  47,  page  296  ;  2  Join.  378 ;  5  id. 
68;  3  id.  319 ;  4   Cowen,  355 ;  1   PA.  Ev.  78,  9;  3  id. 
430 ;  9  John.  146 ;  2  John.  Cas.  488 ;  8  John.  149. 

Curia,  per  Woodworth,  J.  I  think  the  objection  made 
by  the  defendant  below  was  not  too  late.  It  was  taken  be- 
fore the  defendant  offered  any  evidence.  If  the  plaintiff 
produced  the  receipt  at  any  time  before  he  rested  his  cause, 
it  was  sufficient.  The  defendant,  therefore,  might  well 
defer  his  objection,  until  the  plaintiff  had  closed  his  testi- 
mony. If  it  was  necessary  to  produce  the  receipt,  or  ac- 
count for  its  loss,  the  plaintiff  has  failed.  There  is  not 
proof  of  diligent  search  in  the  clerk's  office.  For  aught 
that  was  shown,  it  may  remain  there ;  as  it  appears  to  be 
satisfactorily  made  out,|^hat  the  justice  returned  it  to  the 
office  with  other  papers. 

It  seems  to  me,  however,  that  parol  evidence  was  com- 
petent. The  receipt  was  only  matter  of  evidence.  Al- 
though the  declaration  says  the  plaintiff  declared  on  the 
receipt,  it  must  be  understood  as  a  declaration  for  coals 
sold  and  delivered.  The  receipt  was  not  the  contract ; 
but  evidence  to  support  it.  Now,  although  a  written  con- 
tract cannot  be  varied  or  proved  by  parol,  I  apprehend 
that  this  rule  is  not  applicable,  in  its  full  extent,  to  a  re- 
ceipt given  on  the  delivery  of  money  or  articles.  In  the 
case  of  Toby  v.  Barber,  (5  John.  72,)  the  court  say,  "it  \  '• 

has  been  repeatedly  held  in  this  court,  that  a  receipt  is  an  '     ' 

exception   to  the  general  rule,  that  a  writing  cannot  be  •      tr 

explained  or  contradicted    by   parol."     Receipts  are  not  ^ 

conclusive;  but  open   to  examination.     In  the  case  cited,  .  .^^ 

parol  evidence  was  admitted  to  show  that  the  receipt, 
though  purporting  to  be  in  full,  was  founded  partly  on  a 
note,  which  had  not  been  paid ;  and  consequently  was  no 
payment  of  the  demand  ;  there  being  no  agreement  to  take 
it  as  such.     It  may,  therefore,  be  laid  down  as  undoubted 


* 


-I  ■  • 
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"Hr^S?'  '"*'''  *^^  pvol  evidence  is  admissible  to  explain  or  contm- 
%^-N,'^    '*'*'*  ^^  terms  of  a  receipt.     If  this  is  so,  it  cannot  be  cw- 
■OtdiaU      rectljr  said,  that  a  receipt  falls  within  the  rule,  requiring 
cJnr.       the  best  evidence  the  nature  of  the  case  admits  of,  to  be 
produced.     It  must  be  only  on  the  ground  that  ibe  receipt 
was  the  best  evidence,  that  the  objection  can  be  sustain- 
ed;  but  bow  can  that  be  called  the  best  evidence,  which 
is  itself  liable  to  be  destroyed,  and  done  away  by  parol 
evidence  ? 

The  pIointifT  was,  therefore,  not  bound  to  produce  the 
receipt.  In  this  case,  the  parol  evidence  was  peculiarly 
neceaiary  and  proper ;  for  the  receipt,  hod  it  been  given 
in  evidence,  was  unintelligible  without  the  aid  of  parol 
testimony ;  it  appearing  by  the  justice's  return,  that  it  was 
given  for  a  number  of  bushels  of  C,  The  evidence  shows 
coals  were  intended. 

I  am  of  opinion,  that  the  judgment  of  the  common  pleas 
beaffinned. 

,  Judgment  afRrmed. 


Mitchell  against  Colter. 

"Vj*^"**-  AssDHpaiT  on  a  promissory  note ;  second  endorsee 
nwiMnr  naiii  agBinst  second  endorser ;  tried  at  the  Ulater  circuit,  April 
iriAf M^kfc  nth,  1926,  before  Betts,  (late)  C.  Judge. 
MhJ^  uS  The  note  was  made  by  Rowe,  payable  to  ii.  at  60  days, 
Sit  "££."111 '*"'  $^W!  *"<*  purported  to  bear  date  November  5th, 
''•Trf  u>  b  *S^-  This  note,  having  a  blank  for  the  day  of  the  month, 
(far  *•  n,  or  WBs  made  on  the  27th  of  November,  1825,  and  endorsed 
j7*^P^bS>  by  -B-  Bi"!  the  defendant.  It  was  afterwards  delivered  by 
Jjjjjj'^'i^^  the  maker  to  the  plaintiflT,  in  payment  of  a  debt,  who,  by 
*^'  direction  of  the  former,  filled  in  the  "  5th." 

•mMj  Vtak.     Verdict  for  the  plaintifT,  subject  to  the  opinion  of  tbii 


T.  J.   OaUtj/,  for  the  plaintiff,  died  Dougl  514 ;  5 
Crmek,  181 ;  4  Moia.  Jitp.  46,  55. 
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MitclMU 
Calv«r. 


H.  Af.  Romeyn,  contra,  cited  Chit.  PI  53 ;  Sw^'9  Dig.  ^^'J^ 
351  ;  Com.  Dig.  Fait,  (B.  3.) ;  2Ld.  Raym.  1076 ;  7  T.  *^' 
R.  593;  12  Mod.  204;  id.  193,651  ;  4  T.  R.  320,  per 
Builer,  J. ;  3  B.  &  P.  173  ;  2  Join.  300 ;  20  JoAn.  288 ; 
Com.  Dig.  Fait,  (F.)  ;  4  T.  B.  320 ;  2  H.  Bl.  141 ;  3 
Esp.Rep.  155;  id.  57,  246;  E^p.  Dig.  76;  10  £^<l, 
531  ;  2  Caine^,  343 ;  7  «%rg.  ^  iZau^fe,  500 ;  19  John. 
391. 


Curia,  per  Sutherland,  J.  This  case  is  not  distin* 
guishable  in  principle,  from  that  of  The  Mechanics*  fy  Far^ 
mere*  Bank  v.  Schuykr,(a)  decided  at  the  last  term.    The 


(a)  Mechanics*  and  Farmers'  Bank  againtt  Schuyler  tiul  others. 

Assumpsit  ;  endorsees  against  the  first  four  endorsers,  joint  payees  of  a  promisso- 
ry note ;  tried  ai  the  Albmny  circuit,  February  9th,  1826,  before  Duer,  C.  Judge ; 
when  a  Terdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this  court. 

Taleott^  (attorney  general,)  for  the  plaintiff. 

M.  T.  Reynolds  J  contra. 

Curia^per  Sutherland,  J.  The  note  was  endorsed  by  the  defendants  on  tho 
SSd  of  February,  1825 ;  there  being,  at  that  time,  no  date  to  it ;  and  the  dcfendmnta, 
knowing  that  fact,  (for  they  read  the  note  before  they  endorsed  it,)  re-delivered  it  in 
that  state  to  the  maker.  The  maker,  on  the  28th  of  February  inserted  the  date  of  the 
38th  of  January,  1825;  and  about  the  1st  of  March,  negotiated  it  to  the  plaintifi, 
who  were  ignorant  of  the  circumstances  stated. 

The  question  is,  whether  as,  between  these  parties,  the  note  is  rendered  invalid,  in 
consequence  of  its  having    been  antedated,  so  that    it  had  nearly  80  days 
to  run,  than  it  would  have  had,  if  it  had  been  dated  as  of  the  day  when    it 
tndorsed. 

An  endorsement  on  a  blank  note,  without  sum,  or  date,  or  time  of  payment,  vrilt 
bind  the  endorser,  for  any  sum,  payable  at  any  time,  which  the  person  to 
whom  the  endorser  entrusts  it,  chouses  to  insert.  It  is  a  letter  of  credit  for  an 
indefinite  sum.  {RuMell  v.  Langttaffe^  Dougl.  514.  5  Craneht  151.  2  JIf.  ^ 
8,  90.  4  Matt.  Rep.  54,  5.)  If  there  is  an  implied  discretionary  authority  in 
■neh  case  to  fill  all  the  blanks,  it  would  seem  to  follow,  that  such  an  authority  mutt 
equally  exist  to  supply  one,  if  one  only  be  left.  Accordingly,  if  the  amount  be 
left  blank,  any  sum  may  be  incrrted ;  if  the  time  of  payment,  it  may  be  fixed 
at  the  pleasure  of  the  holder ;  and  in  the  hands  of  a  bona  Jide  endorsee,  the  en- 
dorser cannot  question  the  transaction,  though  the  blanks  may  have  been  filled 
in  a  minner  entirely  different  from  the  understanding  and  expectation  of  the  ea* 
dorter,  when  he  put  his  name  upon  the  note. 

It  is  said  that  the  note  in  this  case  was  perfect  without  a  date.    It  is  true  that 
the  date  is  not  ettential  to  the  validity  of  a  bill  or  note ;  for  where  they  have  ao 
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Wg^^[|Wi  only  4iftronce  is,  tbat  here  the  date  was  inserted  with  the 


iClahitt 


T. 


knowledge  of  the  plaintiff.  But  I  do  not  perceive  tbat  this 
oaa  vary  the  case.  When  an  endorser  of  a  note  commits 
Csivw.  it  to  the  maker,  with  the  date  in  blank,  the  note  carries  on 
the  face  of  it,  an  implied  authority  to  the  maker  to  fill  up 
the  blank.  As  between  the  endorser  and  third  persons,  the 
maker,  under  such  circumstances,  must  be  deemed  to  be  the 
agent  of  the  endorser,  and  as  acting  under  his  authority, 
and  with  his  approbation.  Although  it  is  not  essential  to  the 
legal  validity  of  a  note,  that  it  should  be  dated,  yet  we  all 
know  that  it  is  necessary  to  its  free  and  uninterrupted  ne- 
gotiability. A  note  without  a  date,  will  not  be  discounted 
at  our  banks,  nor  pass  in  the  money  market,  without  previ- 
ous inquiry.  All  the  parties,  therefore,  to  a  note  intended 
for  circulation,  must  be  presumed  to  consent  that  the  person 
to  whom  such  a  note  is  entrusted  for  the  purpose  of  raising 
money,  may  fill  up  the  blank  with  a  date.  The  evidence 
does  not  show  that  the  plaintiff  paid  less  for  the  note  than 
its  ftice. 

Judgment  for  the  plaintiflT. 

date,  the  time,  if  necessary,  may  be  inquired    into,  and  will   be  compated  from 
the  day  they  were  i«sued.    (2  Id.  Ra^.  1076.    2  Show.  423.     Chit,  on  BiUtj  78. 
SB.  ^P.  173.    2  John.  SOS.    IS  Etut^  5.)    Nor  is  it  necessary  to  the  validity  of 
a  note,  that  a  time  of  payment  should  be  expressed  in  it.    If  none  be  fixed,  it  is  pay- 
able OB  demand.    {CkU.  on  BilU,  70.    7  T.  R.  427.)    But  if  a  note  b  endorsed, 
perfect  in  every  respect  but  the  time  of  payment,  and  that  is  left  blank,  can  tho-e  be 
aay  ((aestion  of  the  authority  of  the  maker,  if  the  note  be  r»^eliTered  to  him,  to  in- 
Mft  any  time  of  payment,  he  may  think  proper,  before  he  puts  it  in  circulation  7    Can 
the  endorser,  in  such  a  case,  protect  himself  from  liability,  on  the  ground  of  an  alter- 
ation of  the  note  7    If  not,  upon  what  principle  can  the  insertion  of  the  date,  where 
dMtis  left  blank,  be  considered  an  alteration?    If  it  be  conceded,  as  it  mnst  be, 
that  the  maker  in  this  case  had  an  implied  authority  to  fill  up  the  blank  at  all,  the  e»> 
doner,  and  not  the  innocent  endorsee,  most  suffer  the  consequence  of  an  abuse  of 
that  authority,  if  it  has  been  abused.    It  is  not,  in  judgment  of  law,  an  alteration  of 
the  note.    The  defoidant  must  have  contemplated  the  addition  of  the  date,  be- 
fore the  note  was  to   be    passed;   for  it  was    payable  at   the  Meehame$'  ^ 
Fanmr^  Bank.    It  is  believed  to  be  the  invariable  custom  of  banks  to  discount  no 
paper  without  a  date. 

The  eases  of  The  Bank  of  Amtriea  v.  Woodvoorik,  (10  John.  S81,)  and  Jlfor- 
tfil  V.  Miller^  (4  T.  R.  920,)  are  very  distinguishable  from  this.  In  the  laUer  case, 
the  date  of  the  biU  was  originally  inserted,  and  had  been  actually  altered  by  the  hold- 
er without  the  knowledge  or  assent  of  the  acceptor.  In  the  first  case,  the  place 
of  paysaeat  was  inserted  without  the  oonseat  of  the  endorser. 

Judgment  ibr  the  platatifT. 
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Mw-Tomc, 

Mmj,  18t7* 


Latett  against  The  People. 
Eggleston  against  The  Same. 

In  these  causes,  motions  were  made    in   behalf  of  the     ^  ^}  ^-^ 
people,  to  quash  the  writs  of  error,  for  irregularity. (a)  acitiien,in  crW 


thouffa  Dot 

(a)  The  following  is  the  opinion  of  the  court  below,  u  delivered  by  Mr.  Recorder  t*l|  can»ot  ii 

o  .u         .      f  -^  withoat  the  i«« 

RiKCR,  on  receiving  the  writs  of  error:  ^  ^  atloraoy 

In  these  causes,  writs  of  error  have  just  been  delivered  to  the  court.     It  is  at  genoral. 

the  moment  that  the  sentence  of  the  law,  afler  conviction,  is  about  to  be  carried      «    ^.^T*™*** 

refute  hit  jmL  M 
into  effect  against  the  prisoners.     The  writ  of  error  is  presented  to  this  court  to  |^  proper  caaefbr 

itay  its  proceedings.    It  has  neither  the  fiat  of  the  district  attorney,  nor  the  alioeO'  error,    the     ••• 

fur  of  a  judge  of  the  court.  PJJ^  ^JJ*  ^ 

It  has  been  presented  to  the  court  without  the  fiat  of  the  district  attorney  or  the  grant  it. 

allocatur  of  a  judge,  on  the  ground,  as  is  alleged  by  the  counsel  of  the  prisoner,  that  ,A  writ  of  error 

the  writ  of  error  is  a  writ  of  right  in  all  cases  not  capital,  and  to  issue  of  course.    4  .».„  ^"•^^tT*? 

^  '^  BiMj    ezeciitioai 

Cowen,  p.  84,  is  supposed  to  justify  this  practice.  in    a     crinunal 

It  is  due  to  the  respectable  counsel  who  issued  these  writs  of  error,  to  say,  that  cauae.    Per  JBi- 
he  apprised  the  court  of  his  intention  to  do  so,  urging  that  he  had  a  right  to  is-  g^J  --^^ « _»    * 
sue  the  writs  of  error  without  the  fiat  of  the  district  attorney  or  the  allocatur  of      Bat  the  eovt 
the  judge.     He  grounds   his   right  to  do  so  on  the  statute  of  the  state,  entitled  "^^^   ^"'"Ui    «■ 
**  an  act  concerning  writs  of  error,  and  to  prevent  delays  of  execution."    The  first  ^i^^on  till  lodc* 
section  declares  *<that  writs  of  error  in  all  civil  cases,  and  in  criminal  cases  not  mentboi^Yenoa 
capital,  shall  be  considered  as  writs  of  right,  and  issue  of  course,  subject  to  the  £*''TJ1/ V"*' 
regulations  prescribed  by  law  ;  and  in  all  capital  cases,  writs  of  error  shall  be  con- 
sidered  as  writs  of  grace,  and  shall  not  issue  but  by  order  of  the  chatncellor,  madtt 
upon  motion  or  petition,  notice  whereof  shall  be  given  to  (he  attorney  general  or 
prosecutor  for  the  people." 

It  is  obvious  to  the  most  superficial  observer,  that  if  in  all  criminal  cases,  not 
capital,  writs  of  error  may  issue  of  course,  it  becomes  a  most  important  quettioa, 
what  shall  be  the  efi*ect  of  the  writ  of  error  ?  Does  it  stay  the  proceedings  ?  Shall 
it  stay  the  judgment,  or  shall  it  stay  the  execution,  and  all  proceedings  after  the 
judgment  ? 

If  it  stay  the  judgment,  or  if  afler  the  judgment  it  stay  the  execution  of  the  judf> 
raent,  the  inconveniences  are  so  serious  that  the  question  cannot  be  too  carefully  ex- 
amined. For  example,  in  all  the  counties  of  the  state,  the  courts  of  sesnons  aad  of 
oyer  and  terminer,  may  be,  and  generally  are,  called  upon  to  convict  persona  for 
crimes,  which  subject  the  ofi*enders  to  imprisonment  in  the  state  prison.  IImm 
eoorts  set  once  or  twice  a  year.  If  a  writ  of  error  issues  of  course,  the  catise  wiD  be 
carried  to  the  supreme  court,  and  finally  to  the  court  of  errors.  These  proceedings 
miet  be  attended  with  great  delay,  and  prerjodice  to  public  justice ;  and  what  'm  the 
mean  time  is  to  be  done  with  the  offender? 

In  cases  of  misdemeanor,  the  inconvenience  must  be  very  great,  and  io  cuse 
of  felony,  embarrassing  in  the  extreme ;  it  being  a  settled  course  of  pnrocsedi»g  in 
Mony,  that  the  accused  must  be  personally  in  court  fvhsn  any  matter  of  Ia;#'is 
discasisd  which  concerns  him.    Thus,  then,  a  writ  of  error  in  felony,  directed  to 
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"V^'X^S**      -H-  MaxwMy  for  the  motion. 

puy,  18Z7. 

Lavttt  E.  Bennetty  contra. 

Curia,  per  Satagk,  Ch.  J.     The  plaintiff  in  the  first 
cause,  has  been  convicted  of  an  assault  and  battery ;  and 

A  court  of  MMidw,  or  to  A  court  of  oyer  and  terminer,  returnable  in  the  auprene 
'  court,  would,  in  its  consequences,  carry  the  person  of  the  prisoner  either  to  UH- 
ea,  jUbanff  or  Ntw^York^  depending  upon  the  term  at  which  it  was  returnable. 
Aftor  a  docision  by  the  supreme  court,  the  cause  might  be  carried  to  the  court  of 
•rron,  and  the  person  of  the  prisoner  must  be  removed  to  the  place  at  which  that 
court  is  to  be  held. 

The  immense  delay  and  hindrance  of  criminal  justice,  which  writs  of  error  muat 
produce,  if  they  issue  at  the  mere  pleasure  of  the  accused,  and  especially  if  the  legal 
effect  be  to  stay  the  execution  of  the  judgment,  have  led  this  court  to  consider  the 
following  questions : 

1.  Can  a  writ  of  error  issue  in  all  crim'mal  cases,  not  capital,  at  the  mere  pleasuro 
of  the  accused  7 

t.  If  it  can,  what  is  its  legal  effect  before  judgment  ? 

S.  What  is  its  legal  effect  after  judgment  ? 

I  am  inclined  to  the  opinion,  that  the  act  of  the  legislature  which  declares,  that 
writs  of  error  in  criminal  cases,  not  capital, "  thail  he  contidered  as  wriU  qf  right, 
mmd  Mtus  qf  eountt  tubjeet  to  the  regulation  pretcribed  by  lavo"  is  in  a^ 
firaance  of  the  common  law.  If  this  be  so,  the  question  is  a  very  plain  (me.  The 
common  law  declares,  that  writs  of  error  in  all  criminal  cases,  except  treason  tod 
felony,  are  wriu  of  right,  (Paty  and  othere^  2  Salk.  503.  2  Ld.  Raym.  1105,  8. 
C.  Croeby,  Mayor  ttf  London^  3  WiU.  188, 19S.  YaieM  v.  The  People^  6  John. 
SS7, 880.) 

It  is  true,  the  practice  belbre  the  case  of  Paiy  and  otlteri^  2  Sal.  503^  had 
been  to  treat  writs  of  error,  in  all  criminal  cases,  as  writs  of  grace.  {Crawley  ▼. 
Oroio/cy,  1  Vem,  170.  id.  176.  The  Rioter's  case^  4  Burr.  S650.)  Ld. 
MoU  and  nine  of  the  judges,  as  early  as  the  3d  of  Queen  Ann^  declared  writs  of 
error  in  criminal  cases,  except  those  of  treason  and  felony,  to  be  grantable  ex  de^ 
bOo  justitia. 

Tet,  at  common  law,  the  writ  of  error,  though  a  writ  of  right,  must  have  the  fiat 
of  the  public  prosecutor.  (4  Burr.  2550,  2551,  the  case  of  John  fVilkes.)  If 
the  attorney  general  should  refuse  his  Jlo^  the  court  migiii  order  it.  (4  Burr,  2551, 
per  Ld,  Mian^dd.)  By  the  practice  in  our  state,  the  writ  of  error,  until  lately,  ia- 
sued  out  of  the  court  of  chancery.  (  Vide  the  Ciue  qf  Yatu  v.  The  People^  6  John. 
SS7.)  Now,  by  the  act  passed  17  Feb.  1815,  38  sees.  eh.  38,  original  writs  may 
iiMM  out  of  the  supreme  court ;  and  that  court  may  devise  new  writs,  where  nooo 
are  to  be  firand.  By  the  law  of  this  state,  the  allowance  by  the  judge  is  clearly 
contemplated  as  necessary.  **  Allowing  every  writ  qf  error"  is  one  of  the  duties 
appertaiaing  to  the  office  of  chancellor  and  judge  of  the  supreme  court.  (2  A.  £*. 
p,  14.)  It  is  abo  confided  to  the  recorders  of  the  several  cities  in  the  state,  and  to 
ctrtain  commitsioners. 

If  the  provision  contjuned  in  the  statute,  that  writs  of  error  in  cases  not  capital, 
MH  bt  wrilf  of  right;  if  the  promion,  by  which  it  is  said  they  shall  iasao  of 
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the  plaintiff  in  the  second  cause,  of  grand   larceny.     They  ^jS^"T^**» 

have,  severally,  sued  out  writs  of  error,  without  the  fiat  s^^^^^^r^^^ 

of  the  attorney  general,  or  the  allowance  of  a  judge.     In  Laveit 

both  cases,  the  defendants  move  to  quash  the  writs  of  er-  Th«  Peopi*. 
ror. 


course,  subject  to  the  regulations  presciibed  by  law ;  if  il.c  re<;ulatiuns,  \uu\cr 
which  they  are  to  issue,  be  such  as  the  common  law  prccribcs,  and  there  are  none 
touching  criminal  cases  firescribed  in  the  statute  :  If,  I  say,  all  these  provisions  ire 
subject  to  the  regulations  prescribed  by  the  common  law,*  it  is  plain  that  a  writ  of  er- 
ror in  a  criminal  case,  not  capital,  is  a  writ  of  right,  and  must  issue  ex  debito  jutti* 
tutf  and  of  course,  subject  nevertheless  to  the  rules  prescribed  by  law.  These  rules 
are,  that  they  shall  not  issue  at  the  msre  pleasure  of  a  person  convicted  of  a  crime, 
but  on  some  cause  shewn.  (4  Bl.  Com.  392.)  Unquestionably,  the  slightest  doubt 
as  to  the  alleged  error,  would  insure  to  the  party  his  writ  of  error,  ex  debito  juttiiite  ; 
and  it  would  then  issue  of  course,  subject,  (according  to  the  provision  of  the  statute,) 
to  the  rules  prescribed  by  laxo. 

In  the  case  of  Scheffer  v.  Rempublicam^  (3  Yeates^  39,)  and  Wm.  Miles^  (4 
Yeatety  319,)  also,  IVm.  Kerr^  (4  Yeates,  421,)  the  writs  of  error,  not  having  the  fiat 
of  the  attorney  general,  or  the  allocatur  of  the  judge,  were  disregarded.  It  is  true,  th« 
act  of  the  lepslature  of  Pennsylvania  is  express :  "  No  writ  of  certiorari,  or  writ  of 
error  shall  issue,  or  be  available  in  a  criminal  case,  unless  the  same  shall  be  specially 
allowed  by  the  supreme  court,  or  one  of  the  justices  thereof,  upon  sufficient  cause  to  it 
■hewn,  or  shall  have  been  sued  out  by  the  consent  of  ^le  attorney  general.'^  (ReoiTs 
Dig.p.eS.) 

It  may  here  be  asked,  why  should  the  law  allow  a  writ  of  error  to  issue  of  course, 
in  mert  matters  of  property,  and  yet,  where  the  liberty  of  the  citizen  is  at  stake,  it 
shall  issue  subject  to  the  provisions  prescribed  by  law  ? 

To  this  it  may  be  answered,  that  even  in  civil  cases,  the  wiit  of  error  does  not  issue 
of  course.  In  many  cases,  there  must  be  a  certificate  of  counsel.  In  many  other 
cases,  security  roust  be  given  to  abide  the  result.  In  many  cases,  also,  double  costs 
are  imposed,  if  the  party  fails  in  his  writ  of  error.  Thus,  many  limitations  are  impos- 
ed by  law  in  civil  cases.  It  may  bo  asked,  also,  if  a  writ  of  error  ought,  in  cases  not 
capital,  to  issue  at  the  pleasure  of  the  paity  convicted,  why  not  at  the  pleasure  of  the 
party  convicted  of  a  crime  which  takes  his  life  ?  Writs  of  error  are,  in  capital  cases, 
and  always  have  been,  writs  of  grace. 

Tlie  answer  is  plain :  If  ^  and  B  have  a  dispute  about  property ^  though  it  is  to  be 
wished  that  all  litigation  should  be  settled  without  unnecessary  delay ;  yet  the  public 
liave  no  great  interest  in  it,  especially  if  security  be  exacted,  that  justice  be  finally 
done.  Adequate  bail  will  ensure  this.  A  compensation  in  property  is  all  that  can  be 
exacted  for  civil  injuries.  Not  so  with  crimes.  The  person  of  the  criminal  must  air- 
■wer  fin*  his  crime.  Public  justice,  therefore,  and  the  great  interests  of  society,  require 
that  criminals  should  be  properly  punished. 

Nor  is  there  any  danger  that  innocence  will  suffer  for  want  of  a  writ  of  error. 
Criminal  proceedings  have  thrown  aroimd  the  innocent  so  many  guards,  that  the  writ 
of  error  is  almost  useless. 
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^^ET'TSt*^      TiB  the  8d  of  Queen  Ann,  a  writ  of  error,  in  any  cri- 
minal case,  was  held  to  be  merely  ex  gratia ;  but  in  that 


^^'^       year,  on  the  discussion  of  the  Ayhsbury  case,  (2  Salk. 
PeopU.    503,)  a  new  question  was  started,  and  referred  to  the  judg- 
es ;  whether  the  queen  ought  to  allow  a  writ  of  error  in 

Firtt,  A  grand  jury  interposes,  twelve  of  whom,  at  the  least,  must  concur  in  find* 
ing  an  indictment. 

8§eond,  If  the  indictment  be  manifestly  bad  in  law,  it  may  be  quashed  by  the 
court. 

Third,  The  party  is  entitled  to  a  public  trial,  to  produce  his  witnesses,  and  to  be 
defended  by  counsel. 

Fourth.    The  jury  are  judges  of  the  law  and  the  fact,  and  must  be  unanimous. 

FifVt.  If  they  entertain  a  reasonable  doubt  of  the  guilt  of  the  accused,  they  must 
acquit. 

SixUu  As  the  statute  of  jeofails  does  not  apply  to  criminal  cases,  the  smallest 
departure  from  the  established  forms  is  fatal ;  and  the  court  must  arrest  the  judg* 
nent. 

Finally ;  If  there  be  the  least  irregularity  in  the  proceedings,  the  court  must  either 
grant  a  new  trial,  or  recommend  the  party  to  a  pardon.  It  may  be  said,  with  tnHh} 
that  probably  an  instance  cannot  be  found  on  record,  of  an  innocent  man  suffering  Ibr 
want  of  a  writ  of  error  in  a  criminal  case. 

We  will  now  suppose  the  writs  of  error  in  the  present  cases,  to  be  regvlarly  isaoed, 
though  without  the  fiat  of  the  district  attorney,  or  the  allocatur  of  the  judge. 

What  is  the  legal  efi*ect  of  a  writ  of  error  btfore  judgment  7 

The  authorities  are  distinct  on  this  subject.  No  writ  will  lie  but  upon  a  jtc4ff«iciil 
or  that  which  is  equivalent  to  a  judgment.  (11  Cokt^  38,  Mticaift  cati,  6  JBrnH, 
SS6.  4]  Ytatei,  319,  821.  YaU»  v.  The  People,  6  John.  337,  5£2.)  In  this  last 
case,  Mr.  Clinton,  senator,  says,  "  a  judgmeM  is  a  decision  of  a  court  upon  the  case 
before  it ;  and  thejast^or  final  determination  of  a  tribunal,  is  the  proper  subject  far  M 
writ  qf  error"  (6  John.  467.)  In  many  stages  of  a  case,  a  certiorari  may  issue ; 
bat  it  must  always  be  allowed  by  the  judge. 

What^  the  legal  effect  of  a  writ  of  error,  ttfter  judgment  ? 

The  court  is  of  opinion  that  it  does  not  stay  the  execution  of  the  judgment.  In  the 
celebrated  case  of  The  King  v.  fVUket,  (4  Burr.  2574,)  the  attorney  general  gave 
hiMftat  to  the  vrrit  of  error.  The  cause  was  carried  to  the  house  of  lords^  and  decided 
against  Mr.  Wilkee.  He  remained  in  prison,  under  the  judgment,  fi-om  the  sentence. 
In  the  case  of  YaUe  v.  The  People,  (6  John.  380, 381,)  the  supreme  court  bailed 
yislcf,  to  abide  their  judgment  upon  the  hah.  corp.  though  he  was  committed  by  the 
chancellor  for  a  contempt.  The  case  of  Yatee  only  shows  that  the  court  may  admit 
to  bail  until  they  decide  upon  a  commitment  for  a  contempt. 

As,  however,  the  supreme  court  will  sit,  in  the  city  of  New-Yorkj  within  a  month, 
the  court  is  desirous  to  have  the  whole  matter  brought  before  that  forum,  to  the  end 
that  mjMters  so  deeply  connected  with  the  administration  of  the  criminal  jurispradi 
qfikf  plate,  may  be  advisedly  settled. 
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any  criminal  case,  ex  debito  jfAstUitB  or  ex  mera  gratia.  ^^^'TS?^ 
Ten  of  the  judges  held  that  it  must  be  granted  ex  debUo 


justUuB,  in  all  cases  except  treason  or  felony.  Lord  Mans-  Lav«tt 
field  says,  (4  Burr.  2550,)  the  ten  did  not  mean  that  it  Tht  p«opie. 
was  a  writ  of  course ;  but  that  where  there  was  a  proba- 
ble error,  it  ought  not  to  be  denied.  He  adds,  '<  It  can- 
not issue  now,  without  a  fiat  from  the  attorney  general, 
who  always  examines  whether  it  be  sought  merely  for  de- 
lay, or  upon  a  probable  error. 

Our  statute,  (1  jR.  L.  143,)  enacts,  that  writs  of  error, 
in  all  civil  cases,  and  in  criminal  cases  not  capital,  shall 
be  considered  as  writs  of  right ;  and  issue  of  course ;  sub- 
ject to  the  regulations  prescribed  by  law :  and  in  all  capi- 
tal cases,  writs  of  error  shall  be  considered  as  writs  of 
grace ;  and  shall  not  issue  but  by  order  of  the  chancellor, 
made  upon  motion  or  petition,  notice  whereof  shall  be  giv- 
en to  the  attorney  general,  or  prosecutor  for  the  people. 

In  these  cases,  writs  of  error  are  writs  of  right,  as  dis- 
tinguished from  writs  of  grace.     And  they  issue  of  course, 

7%e  only  difficulty  that  remains,  iis  this ;  if  the  writs  of  error  be  no  stay  to  the 
judgments  which  have  been  rendered,  then  they  ought  forthwith  to  be  earned  into 
«Mcation. 

The  district  attorney  cannot  sta^  the  sentence  of  the  law ;  much  less  can  the 
keeper  of  the  city  prison,  or  the  sheriff.  EggUiton,  by  the  judgment  of  the  court, 
is  Mntenoed  to  the  state  prison  for  3  years.  Tet  if  he  be  entitled  to  his  writ  of 
«rror  of  course,  and  at  his  pleasure,  without  its  being  subject  to  any  regulations  of 
law,  and  if  such  writ  be  a  supersedeas  to  tho  judgment,  then  he  ought  not  to  be 
sent  to  the  state  prison,  until  tho  error  he  complains  of  be  passed  upon  by  the  court 
abore,  and  in  due  course  of  law.  What,  then,  is  to  be  done,  especially  in  that  case? 
If  tha  writ  of  error  be  no  supersedeas,  he  ought  forthwith  to  be  sent  to  the  state  pri- 
■00.  If  it  be  a  supersedeas,  he  ought  not  (o  be  sent  te  the  state  prison  until  his  case 
be  passed  upon. 

The  wisdom  of  the  common  law  has  provided  for  a  case  like  the  present.  Canaas 
may  arise  alter  judgment,  where  the  court  must  stay  the  arm  of  the  law ;  such  as 
the  offender,  after  judgment  and  before  execution,  becoming  insane ;  a  female  be- 
ing pregnant ;  facts  ascertained  which  shew  the  innocence  of  the  party  condemn- 
ed; a  manifest  irregularity  discovered  by  tho  court,  after  the  sentence  and  before  it 
be  carried  into  execution.  In  all  such  cases,  the  law  allows  ex  arbitrio  judUia^ 
aaUy  of  the  judgment.  This  temporary  suspension  of  the  punishment  of  the  law 
■eems,  of  necessity,  to  be  reposed  in  the  judges.  (2  Hal,  P.  C.  412.  4  Bl.  Com, 
S94.)  It  is  accordingly  exercised  in  these  cases,  until  the  judgment  of  the  supreme 
court  upon  the  writs  of  error. 

Execution  suspended  accordingly. 
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i^^-YOgK,  subject  to  the  regulations  prescribed  by  law  ;  that  is,  sub- 

y^^sy.^^^    ject  to  the  established  practice.     That  practice  is  to  obtain 

Mar:»ii       the^^  of  the  attorney  general.     (3  Chit.  Cr.  Law,  369.) 

Berry.       Should    the   attomcy   general  refuse  his  fiat,  in  a  proper 

/    case,  this  court  would  order  him  to  grant  it.     (4   Burr. 

5?551.) 

These  writs  of  error  have  issued  irregularly  ;  and  must 
be  quashed. 

Rule  accordingly. 


Marsh  against  Bcrrt  &  Berrt. 

laantctionof  On  crror  to  the  Chenango  C.  P.  The  cause  was  com- 
2JJSi« /I!^  "™®"c®d  there  in  1821.  In  that  court.  Marsh  declared 
eomiMii  '"lea'i  ''S'""^^  Richard  W.  Berry  and  Simeon  Berry,  in  trespass 
br  KMon  that  qiutre  clausum /regit.  Plea,  not  guilty.  The  jury  found 
piMded  tiUe  in  that  Simeon  S.  Berry  and  Richard  ff.  Berry  were  not 
k  atttu'ibr^thl'  guHty  ;  and  judgment  was  entered,  that  the  defendants  re- 
thUJ,  th/*dt!  cov^r  against  the  plaintiff  costs,  adjudged  to  Richard  W. 
*JjJ^^^«°»Jj^  Berry  and  John  S.  Berry. 
•f  tide,  which      On  the  trial,  the  plaintiff  took  several  exceptions,  which 

Kmuts  th«  iref* 

MM.  And  tho'  came  here  upon  a  bill  of  exceptions.  It  stated  that  the 
tHMraibtaaSn  plaintiff  impleaded  JR.  4*  S.  Berry  in  trespass,  in  a  justice's 
pi«ai»  ^"the  court,  for  breaking  his  close,  and  taking  away  his  hay  and 

tri*fon*^ihl"  ^^^^'    ^  P'®^  ^^  ^'^'®'  signed  by  R.  fV.  Berry  fy  John  S. 
,  on   the  Berry,  being  interposed,  the  plaintiff  sued  in  the  C.  P. ; 


S^^M  of  Ht^  and  declared.  John  S.  Berry,  who  was  sued  by  the  name 
tETeonrt^houill  ^^  Simeon  Berry,  pleaded  a  misnomer  in  abatement.  The 
STwld  B^Trl!  ^^^^^  defendant  pleaded  not  guilty.  The  plaintiff  replied 
m%  th«  plain,  to  the  plea  in  abatement ;  and  the  parties  then  stipulated 
trmMt.  that  this  plea  should  be  withdrawn  ;  and  that  the  defend- 

TiMMifh  the 
defendant  may, 
yet  he  b  not  bound,  to  give  notice,  and  move  to  strike  out  the  plea  of  the  general  issue. 

Bat  if  the  court  allow  the  plea  of  the  general  issue,  and  thereupon  the  plaintiff  provs  the  trespasa, 
and  the  cauae  is  tried  upon  its  merits,  and  a  verdict  found,  and  judgment  rendered  for  the  defendants, 
th.e  proceedings  will  not  oe  set  aside  on  error. 

Under  that  issue,  the  defendants  may  prove  that  the  plaintiff*  had  not  possession  of,  or  title  to  the 
hetu  til  fuo,  when  the  trespass  was  committed. 

A  eo-trespaaser  with  the  defendant,  is  a  competent  witness  in  his  favor. 

A  rtccrvary  in  fkvor  of  one  trespasser,  is  not  evidence  for  his  co-trespasser. 

A  nittake  in  a  record  as  to  tne  name  of  the  party  in  whose  fovor  judgment  is  rendered,  is  clerical, 
aid  oMj  be  amended  on  error. 
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ant  who  had  pleaded  it,  should  abide  the  event  of  the  suit  ^^"TSS*"' 

under  the  plea  of  R.   W.  Berry,  as  if  both  had  pleaded 

jointly. 

On  the  trial,  the  plaintiff  moved  that  the  plea  of  not 
guilty  be  stricken  out ;  and  he  produced  the  plea  of  title. 
The  court,  however,  decided  that  they  would  not  hear  the 
motion,  as  no  notice  of  it  had  been  given.  The  plaintiff 
then  proceeded  to  prove  the  trespass,  in  entering  a  certain 
close,  and  taking  hay.  The  defendants  also  called  a  witness 
to  show  that  the  lot  from  which  the  hay  was  taken,  was  not 
in  the  plaintiff's  possession  ;  and  that  they  bought  the 
hay  of  the  witness.  The  plaintiff  objected  that  they  could 
not  give  evidence  of  title  or  possession  in  a  third  person. 
The  objection  was  overruled.  The  defendants  then  called 
Benjamin  Marsh,  under  whom  they  claimed  a  right  to  en- 
ter, by  virtue  of  his  possession,  to  prove  that  he  sold  the 
hay  in  question  to  them  ;  and  that  the  premises  were  in  his 
possession.  On  objection  by  the  plaintiff,  the  defendants 
executed  a  release  to  the  witness,  of  all  cause  of  action 
against  him,  by  reason  of  failure  of  title  to  the  hay  or 
meadow.  He  was  then  admitted.  The  plaintiff  excepted 
to  the  above  decisions  respectively. 

Further  facts  will  be  found  stated  in  the  opinion  of  the 
court. 

A.  Cooky  for  the  plaintiff  in  error.  The  judgment  is  in 
favor  of  persons  who  were  not  before  mentioned  in  the  re- 
cord. 

The  court  should  not  have  allowed  the  defendants'  plea 
of  the  general  issue  ;  thus  compelling  the  plaintiff  to  prove 
the  trespass,  which  had  been  admitted  by  the  plea  of  title. 
(2  Caines,  28.)  Nor  should  the  defendants  have  been  al- 
lowed to  show  a  purchase  of  the  hay,  or  the  possession  of 
B.  Marsh,  under  the  general  issue.  (15  John.  304.  13 
id.  443.  14  id.  166.  13  id.  276,  284.)  The  release  to 
Marsh  did  not  restore  his  competency.     (6  John.  5.) 

L.  Clark  fy  Griswold,  contra.  The  misrecital  of  the 
christian  name  of  one  of  the  defendants,  is  evidently  a  mere 
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i^V*^U,  clerical  mistake ;  and  cured  by  the  statute  of  amendmentg 
>^^^v^^      and  jeofails.     (10  John.  507.) 
M«rA  The  plea  of  title  did   not  appear  on   the  record ;  and 

Beny.  there  should  have  been  notice  of  the  motion  to  strike  out 
the  general  issue.  In  Strong  v.  Smith,  (2  Cainea,  28,) 
the  matter  was  suggested  on  the  record  ;  and  appeared  ju- 
dicially to  the  court.  It  is  to  be  intended  that  the  court 
below  acted  according  to  their  rules  of  practice.  At  any 
rate,  by  going  to  trial  on  the  issue,  the  plaintiff  waived  the 
error,  if  any  there  was. 

Title  or  possession  in  a  third  person,  and  a  license  ui>> 
der  him«  are  admissible  under  the  general  issue.  (8  T.  JR- 
403.     7  T.  jR.  354,  432.     1  Phil.  Ev.  134.) 

All  the  interest  of  B.  Marsh  was  removed  by  the  re- 
lease. He  and  the  other  witnesses  made  out  a  complete 
defence. 

Curia,  per  Woodworth,  J.  The  plea  of  title  admittcdl 
the  trespass.  The  act,  (I  R.  L.  390,)  declares,  that  on 
every  trial  to  be  had,  the  plea  signed  by  the  defendant, 
shall  be  concltmve  evidence  that  the  defendant  relied  on 
his  title  to  justify  the  trespass.  The  act  is  silent  as  to  the 
form  of  pleading,  after  the  cause  is  removed  to  the  com- 
mon pleas.  I  have  always  considered,  that  the  form  of  tbe 
plea  put  in  by  a  defendant  in  that  court,  was  not  mate- 
rial, nor  could  be  available,  other  than  as  a  plea  of  title ; 
and  that  the  production  of  a  plea  of  title,  put  in  before  tbe 
justice,  would  be  conclusive  against  the  general  issue,  al- 
though the  plaintiff  had  not  applied  to  strike  it  out.  If  the 
defendants  cannot  rely  on  the  general  issue  as  a  defence, 
it  w  the  same  thing  to  the  plaintiff  as  if  stricken  out.  The 
motion  was  to  strike  out  the  general  issue,  which  was,  in 
aubstance,  an  application  that  the  defendants  be  denied  the 
benefit  of  that  defence.  The  court,  by  refusing  the  mo- 
tion, permitted  the  defendants  to  avail  themselves  of  that 
plea.  This  evidently  was  the  understanding  of  both  par- 
ties ;  and  thereupon  the  plaintiff  called  a  witness  to  prore 
the  trespass.  I  think  the  motion  to  strike  out  was  pro- 
INM*!  and  required  no  notice.  If  the  plaintiff  had  vari- 
ed the  form  of  application^  and  requested  the  court  to  con- 
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fine  the  defendants  to  their  defence,  as  under  the  plea  of  ^^'THf* 
title  only,  it  would  have  been  substantially  the  same.  If 
that  motion  had  been  made,  the  court  ought  to  have  sus- 
tained it ;  and  thereby  given  effect  to  the  plain  intentioD 
of  the  act.  The  decision  was  erroneous.  It  compelled 
the  plaintiff  to  prove  a  trespass  which  was  admitted.  Yet, 
as  the  trespass  was  proved,  and  no  injury  sustained  by  the 
plaintiff  on  that  ground,  the  judgment  ought  not  to  be  re- 
versed, provided  the  defendants  have  made  out  a  title  in 
themselves,  or  brought  themselves  under  the  provisions 
of  the  act,  by  shewing  that  the  plaintiff  had  not  posses 
sion  of,  or  title  to  the  premises,  at  the  time  the  supposed 
trespass  was  committed.     (2  Caines,  28.) 

It  is  not  shewn  that  the  defendants  had  any  title ;  but 
it  was  competent  for  them  to  prove  the  plaintiff  had  not 
possession  or  title.  The  evidence  offered,  applied  to  the 
question  of  possession.  The  principal  witness  to  this 
point  was  Benjamin  Marsh,  who  sold  the  hay  to  the  de* 
fendants.  He  claimed  to  be  the  possessor  of  the  lot  at  the 
time.  He  stated  that  a  contract  to  purchase  the  fann,  wn^ 
given  by  one  Brown  to  him  and  the  plaintiff  jointly ;  which 
did  not  expire  until  after  the  trespass,  if  any,  was  commit- 
ted; that  he  and  the  plaintiff  divided  the  premises,  and 
that  he  held  the  possession  of  the  locus  in  qxto ;  that  the 
contract  to  purchase  was  kept  by  the  plaintiff,  who  had^ 
without  the  consent  of  the  witness,  surrendered  it ;  and 
had  taken  a  lease  from  Brown  for  the  whole.  The  plain-* 
tiff  objected  to  this  witness  as  incompetent.  The  defend- 
ants gave  him  a  release ;  and  the  question  is,  whether  he 
still  remained  interested  to  protect  the  possession  ?  There 
is  no  doubt  that  the  release  discharged  him  from  all  claims 
of  the  defendants  ;  but  how  did  he  stand  in  relation  to  the 
plaintiff?  By  selling  the  hay  then  standing  and  growings 
he  impliedly  gave  the  defendants  permission  to  enter  and 
take  it  away.  This  act  of  the  witness,  subjected  him  to 
an  action  in  favor  of  the  plaintiff,  unless  he  had  the  pos* 
session  or  title.  Can  he,  then,  be  permitted,  in  this  ac- 
tion, to  prove  that  the  plaintiff  was  out  of  the  possession ; 
and  th^eby  enable  the  defendants  to  prevail  ?    If  the  de- 
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fendanls  succeed  by  reason  of  ihe  facts  proved  by  tbis  wit- 
ne§B,  will  that  trial,  on  the  merits,  enure  1o  the  benefit  of 
the  witness,  should  he  afterwards  be  prosecuted  by  the 
plaintiif  for  the  same  trespass  ?  On  reflection,  I  think  the 
objection  goes  only  (o  Ihe  credit  of  llie  witness.  A  rc- 
coTery  of  damages  in  this  cause,  without  execution  or  sat- 
wfaction  of  the  judgment,  would  be  no  bar  to  an  action 
against  the  witness.  If  the  defendants  are  trespassers,  the 
witness  is  one  also,  and  might  be  prosecuted  fur  the  same 
trespass,  on  the  ground  that  be  authorized  it.  A  recove- 
ry against  one,  is  not  a  bar  to  an  action  against  another  co- 
trespasser.  The  plaintiff,  when  be  sues  several  trespassers 
in  separate  suits,  may  elect  de  melioribus  damnia.  (Liv- 
ingaton  t.  Bitkop,  I  John.  29U.)  The  consequence  is, 
that  the  witness  was  admissible.  The  cause  iwaa,  then, 
|»operly  submitted  to  the  jury.  If  they  believed,  from  the 
evidence,  that  the  plaintiff  was  not  in  possession, jihey 
were  justified  in  finding  for  the  defendants.  Whether  the 
rerdict  was  against  the  weight  of  evidence,  is  a  question 
that  does  not  arise.  Our  decision  must  be  on  the  record 
and  bill  of  exceptions ;  and  if  no  error  is  found  in  either, 
the  judgment  must  be  affirmed. 

The  (Ejections  taken  to  the  form  of  the  record  and  mis- 
nomer, as  to  the  christian  name  of  one  of  the  defendants, 
are  clerical  mistakes,  and  amendable.  I  am  of  opinion  that 
the  judgment  of  the  court  of  common  pleas  be  affirmed. 

Judgment  affirmed. 
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NEW-YOM^ 

May,  1827^ 


V. 


Vandebbilt  against  Adams,  Treasurer  of  the  hospital  of 

the  city  of  New- York.  Ad 

On  error  from  the  C.  P.  of  Neiv-Yark.  The  action  in  ^^^^^^^ 
the  court  below  was  by  Adams,  as  treasurer  of  the  I^ew-  j^^^tf^ 
TbrA:  hospital^  for  two  penalties  of  $50,  upon  the  statute,  &uthonxio(  Um 
{sess,  42,  ch.  18,  s.  35,  5  Laws  N,  Y.  *24,  a.) ;  alleged  to  reguiau  and 
to  have  been  incurred  by  Vanderbilt,  the  defendant  be-  5,©  !^i  and  " 
low,  in  refusing  on  two  several  days,  to  obey  the  orders  jS^th^ciiy^*^ 
of  one  of  the  harbor  masters  of  the  city  of  New-York.  as  -^w-KorA, 

^  '  and  impoaiBg  ft 

to  stationing  his  steam  boat  at  his  wharf  in  the  city.     By  penalty  for  dia- 

«  .  .i«i.r  ,1  !•        obeying  their  or- 

tne  same  section,  the  right  of  action  is  given  to  the  plain-  den,  or  the  w^ 
tiff  below.     The  court  below  decided  that  the  statute  in  tlZ^I^* 
question  was  constitutional  and  valid;  and  a  verdict  was  J'jJUJJJ^  "J^^ 
found,  and   judi^ment   rendered   for   the   plaintiff   below,  ©wnen;  ««mI  k 

'  ''      ^  >  not    uoconfltitO" 

The  defendant  below  excepted  ;  and  the  cause  came  here  tionai,  aa  inter- 
by  writ  of  error  upon  the  record  and  bill  of  exceptions,  v^^e'property, 
It  was  contended   here,  that  the  general  words  of  the  obil^SIoIi^ 
statute  should  not  be  construed  to  extend  to  owners  of  ^^^it'^UJ^^iid  u 
private  wharves ;  or,  if  otherwise,  the  statute  assumes  to  »  p«^«  reguia- 
authorize  an  interference  with    private  property,  beyond     lie  general 
the   power  of  the  legislature.     The   facts  will  be   found  Ficeii^sconaid- 
more  particularly  stated  in  the  opinion  of  the  court.  wMiwarih,  J. 

in  delivering,  th« 

fV.  TaUmadge  fy  J.  V.  Henry,  for  the  plaintiff  in  error,  XT'' 
cited  2  John,  Ch.  Rep.  162 ;  7  John,  Rep.  477  ;  20  John. 
Rep.  103,  735;  6  Cranch,  87,  127,  131 ;  4  Wheat.  516. 

J.  Anthon,  contra,  cited  the  charter  of  the  city  of  JVeto- 
Tork,  granting  the  royal  prerogative  of  government  to 
the  city.  He  said  the  statute  in  question  has  all  the  essen- 
tial qualities  and  ingredients  of  a  police  regulation ;  and 
is  valid  on  that  ground.  {Gibbons  v.  Ogden,  9  Wheat. 
178,  208.) 

Curia,  per  Woodworth,  J.  The  act  of  February 
19tb,  1819,  (sess.  42,  ch.  18,  s.  35,)  declares,  that  the 
harbor  matters  shall  have  authority  to  regulate  and  8ta« 
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HEVf-TORK,  tion  all  ships  and  vessels  in   the  stream  of  the  Ea$t  and 

%Mmmr     1BS7 

^^^.^^.^j  North  Rivers,  within  the  limits  of  the  city  of  New-York, 
VaiiderbUt  and  the  wharves  thereof;  and  to  remove,  from  time  to 
A^uw.  time,  such  vessels  as  are  not  employed  in  receiving  and 
discharging  their  cargoes,  to  make  room  for  such  others  as 
require  to  be  more  immediately  accommodated,  for  the  pur- 
pose of  receiving  or  discharging  their's  :  and  that  the  har- 
bor masters,  or  either  of  them,  shall  have  authority  to  de- 
termine how  far,  and  in  what  instances,  it  is  the  duty  of  the 
masters  and  others,  having  charge  of  ships  or  vessels,  to  ac- 
commodate each  other  in  their  respective  situations.  For 
refusing  or  neglecting  to  obey  the  directions  of  the  harbor 
roasters,  or  either  of  them,  the  penalty  of  $50  is  given  for 
every  offence. 

The  present  action  was  commenced  in  the  court  below, 
to  recover  for  a  violation  of  this  act.  It  appeared  in  evi- 
dence, that  the  harbor  master  directed  the  plaintiff  in 
error,  who  commanded  a  steam  boat  called  The  ThistU, 
lying  at  a  wharf  on  the  North  River,  to  move  a  certain 
distance,  in  order  to  give  a  birth  to  another  steam  boat 
that  arrived,  called  The  Legislator.  The  order  was  diso- 
beyed. It  was  contended  that  the  taw  was  unconstitution- 
al, on  the  ground  that  the  wharf  where  The  Thistle  was 
lying,  was  the  property  of  IViUiam  Gibbons,  who  leased 
it  for  one  year  to  Thomas  Gibbons  and  the  plaintiff  in 
••  error.      This  agreement  was  proved  in   the  court  below. 

It  was  urged  that  the  legislature  had  no  power  to  regulate 
the  matters  in  question,  where  the  wharf  was  private  pro- 
perty ;  that  the  exercise  of  such  a  power  impaired  the  ob- 
ligation of  contracts. 

By  the  charter  of  the  city,  from  which  the  plaintiff's 
lessor  derives  his  title,  the  royal  prerogative  of  govern- 
ment is  granted  to  the  mayor,  aldermen  and  commonalty 
of  the  city.  When  they  convey  a  lot  of  land,  or  waterlot, 
their  sovereignty,  as  to  the  subject  matter,  is  not  gone. 
'  They  possess  the  same  power,  for  the  common  benefit,  as 
tbey  possessed  prior  to  the  grant.  The  statute  in  question 
was  passed  for  the  preservation  of  good  order  in  the  har- 
bor.   It  appears  to  be  a  necessary  police  regulation,  and 
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not  void,  although  it  may,  in  some  measure,  interfere  with   new-yqik, 

individual  rights.      It  was  therefore  no  defence,  to  shew 

that  the  title  to  the  wharf  was  vested  in  the  owner  of  the 

steam  boat   Thistle.     The  harbor  master  had  jurisdiction 

under  the  act  over  all  private  wharves.     They  were  subject 

to  all  police  regulations. 

It  seems  to  me  that  the  power  exercised  in  this  case,  is 
essentially  necessary  for  the  purpose  of  protecting  the 
rights  of  all  concerned.  It  is  not,  in  the  legitimate  sense 
of  the  term,  a  violation  of  any  right ;  but  the  exercise  of 
a  power  indispensably  necessary,  where  an  extensive 
commerce  is  carried  on.  If  the  harbor  is  crowded  with 
vessels  arriving  daily  from  various  parts,  the  power  is  in- 
cident to  such  a  state  of  things.  Disorder  and  confusion 
would  be  the  consequence,  if  there  was  no  control.  It 
will  be  observed  that  no  question  is  raised  as  to  the  right 
of  the  steam  boat  Legislator^  to  lie  at  this  wharf,  had  there 
been  no  other  vessel  occupying  it.  The  ground  of  defence 
is,  that  the  law  conferred  no  authority  to  interfere  at  all ; 
the  plaintiff  in  error  having  the  exclusive  right  of  deciding 
whether  to  remove  or  not,  in  order  to  give  place  to  another 
vessel.  The  right  assumed  under  the  law  would  not  be 
upheld,  if  exerted  beyond  what  may  be  considered  a  ne- 
cessary police  regulation.  The  line  between  what  would 
be  a  clear  invasion  of  right  on  the  one  hand,  and  regula- 
tions not  lessening  the  value  of  the  right,  and  calculated 
for  the  benefit  of  all,  must  be  distinctly  marked.  On  the 
principle  contended  for  here,  I  do  not  perceive  on  what 
ground,  various  regulations  for  the  better  government  of 
the  police  of  a  crowded  population  can  be  supported. 
And  yet,  to  a  certain  extent,  it  has  never  been  doubted 
that  the  legislature  were  competent  to  direct.  Police 
regulations  are  legal  and  binding,  because  for  the  general 
benefit ;  and  do  not  proceed  to  the  length  of  impairing  any 
right  in  the  proper  sense  of  that  term. 

The  sovereign  power  in  a  community,  therefore,  may, 
and  ought  to  prescribe  the  manner  of  exercising  individual 
rights  over  property.  It  is  for  the  better  protection  and 
enjoyipent  of  th^t  absolute  dominion  which  the  individual 
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-TOftK,  daims.  The  powers  rests  on  the  implied  right  and  daly 
^'  '  of  the  supreme  power  to  protect  all  by  statutory  regula- 
tions, so  that,  on  the  whole,  the  benefit  of  all  is  promoted. 
Every  public  regulation  in  a  city  may,  and  does,  in  some 
sense,  limit  and  restrict  the  absolute  right  that  existed  pre- 
viously. But  this  is  not  considered  as  an  injury.  So  far 
from  it,  the  individual,  as  well  as  others,  is  supposed  to  be 
beoefited. 

It  may  then  be  said,  that  such  a  power  is  incident  to 
every  well  regulated  society ;  and  without  which,  it  could 
not  well  exist.  Is  there  a  doubt  that  the  legislature  have 
a  right  to  authorize  a  road  through  the  wild  land  of  A, 
without  his  consent  ?  This  right  has  been  assumed  and 
acted  upon  without  a  question,  ever  since  we  became  an 
independent  government.  No  compensation  is  allowed, 
in  such  oases,  to  the  owner.  Can  he  defeat  the  operation 
of  the  law,  by  saying  that  private  right  is  invaded  ?  The 
doctrioe  has  not  yet  been  advanced.  Such  a  law,  I  ai>- 
prebend,  is  constitutional  and  obligatory ;  because,  in 
many  cases,  necessary  for  the  public  benefit,  and  not 
deemed  injurious  to  the  individual  whose  land  is  taken. 
If  the  power  extends,  in  some  cases,  to  the  appropriation 
(^  individual  property,  I  perceive  no  reasonable  objecti(»i 
to  the  exercise  of  it,  in  the  slightest  degree,  appearing  in 
the  case  before  us.  To  say  that  an  order  to  remove  a 
vessel  a  few  feet  one  way  or  the  other,  without  depriving 
her  of  a  birth  at  a  wharf,  is  a  violation  of  right,  seems  to 
go  the  extent  of  denying  any  interference  or  regulation. 
The  numerous  cases  in  cities,  much  stronger  than  the 
piesent,  where  this  power  has  been  deemed  constitutional, 
and  never  drawn  in  question,  goes  strongly  to  prove,  that 
regulations  like  those  in  question,  do  not  fall  within  the 
principle  contended  for  by  the  plaintiff  in  error.  The 
owner  of  a  lot  in  a  city  intends  to  build  of  wood;  the 
constituted  authorities  say,  <'  you  must  not  exercise  that 
right ;  it  is  dangerous  to  all.  You  may  build  of  brick  or 
•lone ;  because  the  safety  of  all  is,  in  this  way,  promot- 
ed.*' Can  the  owner,  with  impunity,  violate  such  a  law, 
because  he  has  the  absolute  right  of  property  ?  It  has  nof 
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been  heretofore  so  coDsidered.     Numerous  instances  miffht  new-york, 

°  May,  1887, 

be  put,  going  to  show  the  clear  right  to  legislate  in  such 


I  am  well  satisfied,  that  the  law  under  which  the 
harbor  master  acted,  wa9  obligatory ;  and  that  his  acts  un- 
der it  were  valid.  The  consequence  is,  that  the  recove- 
ry was  right.  The  judgment  in  the  court  below  must 
be  affirmed. 

Judgment  affirmed. 


Jackson,  ex  dem.  Sitzer,  against  Waltermirg. 
Ejectment  for  dower ;    tried  at  the  Columhia  circuit,  .  The  proceed- 

ingii  upon  a  peti- 

April,  1826,  before  Duer,  C.  Judge.  tion  to  the  court 

The  plaintiff  gave  in  evidence  a  rule  of  the  court  of  com-  pica»,forthe«d- 
mon  pleas  of  the  county  of  Columbia,  entered  in  the  term  Jo^r^undrJ  ^ 
of  August,  1822,  appointing  three  persons  to  lay  off  the  j^®  er"^^^cattl 
dower  of  the  lessor  of  the  plaintiff,  as  the  widow  of  Fred-  not  bo'impeadi- 

cd,  m  ejectment 

trick  SUzer,  in  the  farm  possessed  by  the  defendant ;  with  for  the  dower, 
the  subsequent  proceedings,  to  the  confirmation  of  the  re-  thkHTdoc?  Mt 
port  of  the  admeasurers,  by  which  they  set  ofT  dower,  un-  }^^'  ^^^^  JJJ 
der  the  rule.      The  petition  for  admeasurement  was  also  hu-handdicd  ^ 

*^  days    before    it 

ID  evidence,  dated   Auf^ust  17th,  1822,  presented   at  the  was  presented. 
term  of  August,  when  the  rule  was  entered.     Ihc   peti- tended, that  the 
tioD  did  not  state  the  time  of  the  husband's  death  ;  nor  did  bT^l^^on  the 
it  appear  on  the   face  of  the  petition,  that  40  days  had  J^JJJJ«„  ^^^^ 
dapsed  intermediate  his   death  and  the  time  of  presenting  .  ifth«r«bean 

*  i       irregulanly      in 

the  petition  to  the  court.  The  plaintiff  proved  that  the  the  proceedinn 
lessor's  husband  resided  on  the  farm  in  question,  and  used  mode  of  uLiBn 
it  as  his  own  during  the  coverture.     That  he  died  the  last  S^^*by**m^ 

there      to     aet 
them    asid0|  or 
by  appeal  under  the  act. 

Poiaession  of  land,  by  the  husband,  claiming  ownership,  is,  prima  facie^  evidence  of  seisin,  to  entitle 
lufl  widow  to  dower. 

SnMe^  that  a  deed  granting  the  posiession  and  improvement  of  lands,  with  words  of  inheritance,  will 
p«ti  a  fee. 

At  say  rate,  an  entry  and  adverse  possession  under  such  a  deed,  for  26  years,  will  protect  the  gran- 
tee against  the  claim  of  any  individual. 


▼. 
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RBW-TORK,  day  of  April,  1821.  The  defendant  gave  in  evidence  a 
^'  deed  from  F.  Sitzer,  in  his  life  time,  dated  November  16th, 

1785,  by  which  Sitzer  granted,  &c.  and  quit  claimed  to  A. 
WUcoXy  his  heirs  and  assigns,  all  his  (S.'a)  right,  title,  &c, 
of|  in,  and  to  the  possession  and  improvements  of  the  farm 
in  question.  SUzer  covenanted  in  this  deed,  that  he  was 
then  truly  and  lawfully  possessed  of  the  premises,  as  the 
same  were  truly  granted.  From  Wilcox,  the  possession  of 
the  land  passed  through  several  hands  to  the  defendant, 
who  was  in  possession  when  this  suit  was  brought. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court. 

Further  facts  will  be  found  stated  in  that  opinion. 

A.  Vanderpoelf  for  the  plaintiff.  The  sufficiency  of  the 
evidence  of  the  husband's  seisin,  was  established  by  the 
former  decision  in  this  case,  (5  Cowen,  299.)  Nor  is  it 
disproved  by  the  defendant's  evidence.  fVilcox^s  deed 
shews  that  the  husband  claimed  a  fee ;  and  the  deed  pass^ 
ed  a  fee  to  the  grantee.  What  the  word  improvemenis 
means  in  a  will,  may  be  seen  by  an  anonymous  case,  (3 
Dall.  477,)  where  it  was  held  to  pass  a  fee.  The  grant  of 
the  possession  and  improvements,  with  the  proper  words  of 
inheritance,  shew  the  intention  of  the  parties  to  pass 
the  land.  That  intention  should  govern  in  the  construor 
tion  of  the  deed.  Possession  is  an  estate  in  lands.  (2  Bl. 
Cam.  195.)  The  effect  of  conveying  it,  with  the  improve* 
ments,  in  fee,  is  to  pass  the  whole  estate.  Had  the  grantee 
been  evicted,  he  might  have  had  an  action  on  the  covenant 
of  lawful  possession. 

The  point,  that  the  common  pleas  had  jurisdiction, 
though  it  did  not  appear  on  the  face  of  the  petition,  that 
the  husband  had  been  dead  40  days  before  it  was  present- 
ed, was  decided  when  this  case  was  first  before  the  court ; 
(5  Cowen,  299 ;)  though  the  point  was  not  noticed  by  the 
reporter.  But  if  not  then  decided,  it  must  certainly  be 
unavailing.  It  is  to  be  intended,  that  the  fact  appeared 
before  the  C.  P.  It  now  appears  that  the  husband  had,  in 
truthf  been  dead  more  than    14  months.      If  this  case 
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was  not  properly  disposed  of  by  the  C.  P.  the  defendant  ^£^'Y25*» 
should  have  appealed,  pursuant  to  the  statute.     (I  R.  L* 
61,  2,  s.  10.     9  John.  245.) 

D.  B.  Tallmadge  and  E,  Williams,  contra.  The  court 
of  C.  P.  had  no  jurisdiction.  They  acted  as  mere  commis- 
sioners with  limited  powers ;  and  it  is  not  till  the  lapse  of 
40  days,  that  they  are  authorized  to  receive  the  petition. 
(i  R.  L.  62,  s,  12.)  This  fact  not  appearing  on  the  face 
of  the  petition,  their  proceedings  were  coram  nan  judice^ 
and  void.  (4  John.  292.)  Inferior  courts  must  shew  that 
they  have  jurisdiction ;  or  the  consequence  contended  for 
follows.  (3  Cowen,  206.  20  John.  280.)  It  was  not 
enough,  to  shew  the  time  of  the  husband's  death  at  the  trial. 
It  mast  have  been  shown  to  the  C.  P.  It  no  where  appears 
in  their  proceedings. 

The  plaintiff's  evidence,  taken  in  connexion  with  that  on 
the  part  of  the  defendant,  fails  to  establish  a  seisin  in  Sitzer, 
the  husband.  No  paper  title  is  shown.  The  deed  to  WU- 
cox  shows  what  both  grantor  and  grantee  claimed.  It  was 
the  possession  and  improvements  merely.  The  covenant  in 
the  deed,  relates  merely  to  the  possession.  The  words  are 
not  proper  to  convey  a  fee.  The  land  would  not  pass  to 
the  heirs  of  the  grantee.  A  claim  under  it  would  not  con- 
stitute an  adverse  possession.  (5  Cowen,  346.)  We  must 
look  to  the  subject  of  the  grant,  and  the  intention  of  the  par- 
ties, to  determine  the  operation  of  the  deed.  (3  John.  388. 
2  Caines,  326.  Cowp.  600.)  If  the  land  would  not  de- 
scend in  the  hands  of  Sitzer,  the  widow  was  not  dowable. 

Curia,  per  Savage,  Ch.  J.  When  this  cause  was  for- 
merly before  us,  we  decided  that  the  court  of  common 
pleas  had  jurisdiction,  and  that  the  evidence  of  the  seisin 
of  the  husband  was  sufficient.  The  latter  point  only  ap- 
pears in  the  printed  report  of  the  case ;  but  the  other  point 
must  have  been  decided ;  for  although  the  other  points 
necessary  to  a  recovery  of  the  lessor's  dower  might  have 
been  never  so  fully  proved,  or  even  admitted,  still  she  cooM 
not  recover  in  this  action,  unless  the  proceedings  befofe 
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hew-yorx,  the  common  picas  were  valid.     Such  was,  in  fact,  the  de- 
*^'  cision,  as  appears  from  a  statement  made  by  me  for  the 


Jackson       plaintiff's  counsel,  before  the  report  of  the  case  ai>pearedy 
Wahernuro.    and  that  the  facts  in  the  case  warrant  such  a  decision,  is 
very  apparent. 

By  the  act,  ( I  i?.  L.  62,)  any  widow  may  apply  for  ad- 
measurement of  her  dower,  after  the  expiration  of  40  days 
from  the  death  of  her  husband.  It  does  not  appear  in  her 
petition  to  the  common  pleas,  that  her  husband  had  be^i 
dead  40  days  when  it  was  presented  ;  nor  does  the  stat- 
ute require  that  the  petition  should  state  that  fact.  The 
court  may  have  had  evidence  of  the  fact,  or  it  may  have 
been  admitted. 

It  is  sufficient  for  our  purpose,  that  it  now  appears  that 
the  husband  died  on  the  last  day  of  April,  182 1,  and  the  pe- 
tition of  the  widow  is  dated  Aug.  19th,  1822;  was  duly 
served  on  the  defendant,  and  presented  at  the  August  term, 
1822.  The  court  may  judicially  notice,  that  there  are  more 
'   than  40  days  in  14^  months. 

The  case  of  Adkina  v.  Brewer,  (3  Cawen,  206,)  was  cit- 
ed, to  prove  that  inferior  tribunals  must  shew  that  they 
bad  jurisdiction.  The  case  is  not  applicable.  The  stat* 
ute  authorizing  an  attachment,  requires  proof  of  the  fact 
to  be  made  to  the  justice,  before  the  attachment  issues. 
The  act  relative  to  dower,  does  not  require  proof  of  the 
death  of  the  husband  40  days  previous  to  the  presentment 
of  a  petition.  Nor  does  the  act,  in  terms,  require  any 
proof.  The  fact  may  be  conceded.  At  all  events,  the 
question  does  not  properly  arise  here,  as  to  the  regularity 
of  the  proceedings  in  the  common  pleas.  If  those  proceed- 
ings have  been  irregular,  a  motion  should  be  made  to  that 
court  to  set  them  aside.  In  the  case  of  Adkins  v.  Brewer, 
we  intimated,  that  we  would  not  inquire  collaterally  into 
the  jurisdiction  of  the  court.  It  came  up  directly  in  an 
action  of  trespass.  So  in  Powers  v.  The  People,  (4 
Jo&fi.  292,)  the  question  arose  on  certiorari. 

In  this  case,  it  appears  that  due  notice  of  the  apfdiear 
tiDo  was  given.  The  defendant  might  have  shewn  for 
cause,  if  true,  that  40  days  had  not  expired  after  the  death 
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of  the  husband.     The   plaintiff  is,   therefore,  entitled   to  new-yomc, 
recover,  unless  the  evidence  produced  by  the  defendant    v^^*!,^-^ 
18  sufficient  to  prevent  it.     The  testimony  of  the  defend-      Jackson 

mm 

ant  consists  of  the  facts  stated  by  Halstead ;  that  he  pur-  Waiienmre. 
chased  the  possession  of  50  acres  of  the  same  lot ;  and  of 
the  deed  from  Sitzer  to  Wilcox.  By  this  deed,  SUzer 
conveys  to  fVUcox,  his  heirs  and  assigns,  all  the  right 
of  the  grantor,  to  the  possession  and  improvements  of 
the  farm  in  question  ;  and  covenants,  that  he  is  lawfully 
possessed  of  the  premises,  as  the  same  are  truly  granted. 
This  deed  is  one  link  in  the  chain  of  the  defendant's  ti- 
tle. The  farm  has  been  held  under  it  ever  since  its  date, 
November  I6th,  1785  ;  and,  without  doubt,  the  defendant 
is  protected  by  that  deed,  and  his  possession  under  it, 
from  the  claims  of  any  person,  upon  the  facts  as  they  ap- 
pear in  this  case.  It  was  not  accompanied  with  any  decla- 
rations, as  in  Jackson  v.  Frost,  (5  Cowen,  346,)  which 
showed  the  absence  of  right  or  title.  The  grantor  conveys 
the  possession  forever.  He  does  not  say  that  he  convey- 
ed a  fee  ;  but  such  must  have  been  the  intent.  The  deed 
is  inartificially  drawn  ;  but  if  we  apply  the  rule  laid  down 
by  lord  Mansfield,  (Cowp.  600,)  "  that  deeds  shall  ope- 
rate according  to  the  intention  of  the  parties,  if  by  law 
they  may,'*  there  can  be  no  doubt  that  it  carried  a  fee. 
The  intention  of  the  grantor  was,  to  pass  all  his  title ;  and 
he  supposed  himself  to  have  an  estate  of  inheritance. 
(And  vid.  3  Dall.  477.) 

Judgment  for  the  plaintiff. 
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MKW-TORK, 

May,  1827. 

Chaffee  against  Thomas. 

Assumpsit  ;  tried  at  the  Jefferson  circuit,  July,  182T, 
«u1  ^^^e  by  before  Williams,  C.  Judge.  The  plea  was  the  general 
?•  J^'/ifl!!!!!!!!;  issue,  and  statute  of  frauds. 

tioo  of  the  cause  ' 

against  the  par^  At  the  trial,  the  plaintiff  offered  his  attorney  as  a  wit- 
is  yet  compe-  ncss.  Hc  was  objected  to  as  interested.  He  stated  on  his 
foUv  ^  secured  voif  dirc,  that  the  plaintiff*  resided  in  ConneciictU;  and 
Sd  a^t""ii5e  that  no  security  for  costs  had  been  filed  agreeably  to  the 
'^      ..      ,    rules  of  this  court ;  but  that   he  was  indemnified  for  the 

E.  g.  the  at-  ' 

lorney  for  a  costs;  and  considered  that  he  had  ample  security.  ELe 
piaintiA  no  se-  was  then  admitted,  and  proved  an  instrument  addressed  to 
Mng  ffled^c-  Hooker,  the  plaintiff''s  agent,  in  relation  to  the  purchase 
SiI?"^of  "^  Ihe  therein  mentioned,  in  the  following  words  :  '-  Mr.  Samud 
demm&ed  *^a*°"  '^'  -H^^*^*  ^ir,  I  Still  consider  myself  bolden  for  the  first 
competent  wit-  payment  for  the  land  sold  to  Aaron  ^  Stephen  Chace,  in 
Juhitiff°'  *  the  winter  of  1913.  Adams,  May  28th,  1819.  b-a  Tho- 
wriun^to'pay  ^^^*  ^^'^  payment  to  be  one  hundred  and  fifty  dollars.'' 
Shert^^'ickliowl  The  defendant  admitted  to  the  plaintiff''s  attorney,  after 
ledging  a  past  ^jjjg  gyj^  ^^s  Commenced,  that  the  instrument  was  in  his 

coBSideratioo,  ^  ,  ' 

Tiz.  land  con-  own  haud-writing  ;  but  said  he  did  not  expect  to  be  called 
ot^er;  but  not  upou.  It  appeared  that  on  the  28th  of  January,  J818,  a 
■w's  request^^  Written  Contract  was  made  between  the  plaintiff'  and  A.  tf 
inutemj>ac^tim,  g  Qhose,  for  the  purchase  of  some  land,  by  the  latter  of 
'^&7"a*"  lit  ^^^  ff^rmer,  by  which,  the  first  payment  of  $150,  was  to 
consideration,  be  made  on  the  1st  of  June,  1819.  It  was  also  agreed,  that 
efit  of  the  prom- as  a  Collateral  security  for  the  first  payment,  the  CAacet 
SSiig,**  unieM  should  procurc  the  defendant  to  execute  a  note  to  the 
p^iMi^a  ^l  plaintiff;  with  the  purchasers.  The  Chaces  had  paid  ^71, 
V»««t.  80.     The  judge  charged  the  jury,  that  if  they   were  satis- 

fied with  the  plaintiff^'s  proof,  they  should  find  in  his  fa- 
vor, for  the  balance  of  the  first  payment,  which,  with  inter- 
est, amounted  to  '^  149,57.  But  the  jury  found  for  the  de- 
fendant. 

J.  Steele,  for  the  plaintiff*,  now  moved  for  a  new  trial. 
He  said,  a  good  consideration  was  inferrible  from  the  in- 
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ttrument.     If  a  request,  on  the  part  of  the  defendant,  is  new-york, 

.         ,  .     ^    ,  .        .    r  ,        May,  1827. 

necessary  to  sustain  the  promise,  that  is  to  be  inferred,  s^r-^^^^^^/ 
The  evidence  of  the  contract  is  in  writing ;  and  the  stat-       Chaffee 
«te  of  frauds,  therefore,  has  no  application.     The  complete      Thomo. 
indemnity  of  the  witness  took  away  all  interest. 

T.  C.  Chittenden,  contra.  The  consideration  for  the 
collateral  promise,  as  well  as  the  promise  itself,  must  be 
in  writing,  to  avoid  the  statute  of  frauds.  (3  John.  210« 
5  East,  10.)  But  the  plaintiff's  witness  was  incompetent. 
He  was  liable  for  costs.  (13  John,  125.  Rule  I4th  (^ 
January  term,  1799.)  His  being  indemnified,  would  not 
restore  his  competency.  His  security  may  fail  him  ;  and 
he  testifies  under  a  consciousness  of  that  fact.  The  cause 
was  fairly  submitted  to  the  jury ;  and  their  determination 
is  conclusive.  There  is  no  pretence  that  the'proof  was  not 
fairly  submitted  to  them. 

Curia^  per  Woodworth,  J.  The  attorney  for  the 
plaintiff  was  fully  secured  ;  and  his  testimony,  therefore, 
properly  received. 

The  instrument  in  question  does  contain  the  considera- 
tion of  the  promise ;  which  was  land  sold  to  the  Chaces. 
For  this,  as  the  consideration,  the  defendant  acknowledg- 
ed himself  holden  to  pay  the  150  dollars.  The  objection, 
therefore,  that  the  instrument  does  not  shew  a  considera- 
tion apon  its  face,  is  not  well  taken,  if  that  consideration  be 
sufficient. 

I  think  the  action  cannot  be  maintained  upon  this  pro- 
mise, however,  which  is  in  consideration  of  a  mere  past  sale 
of  land  to  third  persons.  It  does  not  appear  that  the  de- 
fendant had  any  other  agency  or  concern  with  the  purchase 
of  the  land  than  this  :  about  16  months  after  the  contract 
was  made  with  A.  fy  S,  Chace,  he  executed  the  writing  in 
question,  which  is,  in  substance,  a  promise  to  pay  150  dol- 
lars for  land  sold  to  them.  The  presumption  is,  that  it  re- 
ferred to  the  contract  of  sale  of  the  28th  of  January,  1818. 

There  is  no  evidence  that  the  sale  was  made  at  the  re- 
quest of  the  defendant,  or  that  he,  at  the  time,  agreed  to 
become  security,  or  in  fact,  had   any  knowledge  of  the 
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NBW-TORK,  transaction.  What  then  is  the  consideration  for  the  pro- 
y^.^,^  nii»e  ?  No  other  is  pretended  than  that  A.  fy  S.  Chacty  be- 
Jackson  j^g  obligated  to  pay  the  plaintiff  a  sum  of  money  for  land 
M^Chemey.  sold  to  thcm,  the  defendant  afterwards  promised  to  pay  a 
portion  of  it.  The  defendant  may  be  considered  as  a  stran- 
ger until  he  executed  the  instrument  declared  on.  It  was 
a  naked  promise  to  pay  the  already  existing  debt  of  an- 
otheri  not  made  at  the  time  of  the  contract  to  which  it  is 
collateral.  The  consideration,  such  as  it  is,  was  past  or 
executed,  and  will  not  support  an  assumpsit,  unless  proved 
to  have  been  done  at  the  request  of  the  defendant,  or,  at 
least,  that  he  was  under  a  moral  obligation  to  pay.  A  past 
consideration,  although  beneficial  to  the  defendant,  is  not 
sufficient,  unless  done  on  request.  If  the  plaintiff  had  sold 
or  conveyed  the  land  to  the  defendant,  and  alleged  that  id 
consideration  thereof,  he  subsequently  promised  to  pay  for' 
it,  without  alleging  that  it  was  conveyed  at  his  request, 
the  promise  would  be  void.  The  following  authorities 
settle  the  law  on  this  question  :  7  John.  87 ;  8  John.  99 ; 
10  John.  243  ;  I  CainM,  583. 

New  trial  denied. 


Jackson,  tx  dem.  Rounds  and  Viele,  agaimt  M'Chesnet. 

Wli6rtae«ii> 

Swtod^ff  Ejectment  for  lands  in  Eaaton,  Washington  county ; 

*J  ~2jpt^  of  tried  at  the  Washington  circuit,  December  18th,  182S, 
■m^  m  girtB  before  Walworth,  C.  Judge. 

wfJdTuMlra  if  At  the  trial,  it  was  in  proof  that  Hester  Viele,  one  of 
Jllijjj;;^^?^^^  the  lessors  of  the  plaintiff,  on  the  29th  of  December,  1810, 
g^^^K^I^  er-  conveyed  the  premises  in  question  to  John  Groves;  for 

nortcmfee,  and  in  hfor  of  the  purchaser,  and  all  claiming  under  him,  that  the  consideration  was  aetvaiU 

Otbarwiae,  niiere  a  IhII  in  equity  is  filed,  to  avoid  a  conyeyance  as  fraudulent.  There  the  defendaat 
■HHt  plead  actual  payment  before  be  had  notice  of  the  plaintiff's  rights,  and  shew  it  in  proof.  Fm 
^rtirlawrf,  J.  dehrwring  the  opinion  of  the  court. 

la  ^fitimtni  by  a  mor^acee,  against  one  claiming  from  the  mortgagor  by  quit  claim  deed,  tba  nort- 
fBfor  If  BOt  a  eooipateot  witness  for  the  plaintiff. 
Wbara  one  purehaset.  ftoMi  Jiilt,  land  subject  to  ah  unregistered  mortgage,  the  land  Is  <Bschaffa< 
the  Ken ;  and  tlMHigh  the  mortgage  be  alterwards  registered,  or  notice  otherwise  girea  to  mnin 
pyrakasars,  thsy  are  not  aflbctea  by  such  registry  or  notice. 
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the  consideration,  as  expressed  in  the  conveyance,  of  $200,  ''m^'TSS*^ 
OroveSy  on  the  same  day,  executed  to  her  a  bond,  and  a 


mortgage  of  the  premises,  for  the  purchase  money,  which  J»ck«o» 
was  not  registered  till  the  5th  of  June,  1811.  In  the  mean  M'ChoMSf. 
time,  on  the  7th  of  January,  1811,  Groves  conveyed  the 
premises  by  quit  claim  deed  to  Rxifva  Wright,  from 
whom,  through  several  mesne  conveyances,  all  dated  af- 
ter the  registry,  the  defendant  derived  title.  Each  of  the 
conveyances  acknowledged  payment  of  about  $200  coii«* 
gideration.  But  there  was  no  proof  of  actual  payment 
of  any  of  the  considerations  expressed  in  Groves'  deed,  or 
in  either  of  those  which  followed.  The  plaintiff  contend- 
ed that  such  proof  was  necessary,  to  protect  the  vendees 
as  bona  fide  purchasers.  The  judge  decided  that  the  ac- 
knowledgment in  the  deeds,  was  prima  facie  evidence  of 

*      

payment.  The  plaintiff  then  offered  Groves,  the  mortga- 
gor, as  a  witness,  to  prove  that  he  purchased  with  notice  of 
the  mortgage ;  but  the  judge  rejected  him  as  incompe- 
tent. The  plaintiff  then  contended,  that  as  the  registry 
of  the  mortgage  preceded  the  purchases,  by  all  except 
Wright,  the  purchasers  were  affected  by  the  registry,  though 
claiming  from  vendors  who  were  not.  The  judge  ruled 
otherwise,  and  the  plaintiff  submitted  to  a  nonsuit ;  on 
whose  behalf  a  motion  was  now  made  to  set  the  nonsuit 
aside,  on  the  points  made  at  the  trial. 

D.  Russell,  for  the  motion,  cited  \1  Mass.  Rep.  4!di\ 
7  John.  Ch.  Rep.  68  ;  2  John.  Rep.  525  ;  4  td.  222  ;  15 
•d.  555 ;  9  id.  163. 

is.  Stevens,  contra,  cited  14  John.  210;  2  Phil.  Ev.  62, 
noU  (6),  and  the  cases  there  cited. 

Curia,  per  Sutherland,  J.  The  acknowledgment  in  a 
dqpd,  of  the  receipt  of  the  consideration  money,  is  jprtt9Mr 
facie  evidence  of  its  payment.  It  is  equivalent  to,  and  like 
a  receipt  for  money.  It  is  liable  to  be  explained  or  contra- 
dicted; but  until  impeached,  it  is  legal  and  competent  evi- 
denoe  of  payment.  Nor  is  its  operation  confined  to 
the  immediate  parties  to  the  deed.  It  does  not  ope- 
rate by  way  of  estoppel ;    but  as  evidence  merely,  and 
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"TSF^  ^^^  have  the  effect  of  sustaining  the  deed,  by  establishingy 
prima  facie,  the  consideration  for  which  it  was  given, 
against  any  person  who  may  seek  collaterally  to  impeach  it. 
(jE^'«  Executors  v.  Deniston,  4  John.  26.  Shephard  v. 
Little,  14  John.  210.  Thallhimerv.  Brinckerhoff,  6  Cow* 
en,  102.    2  PhU.  Ev.  62,  no/e  (6).) 

Where  a  bill  is  filed  to  set  aside  a  deed  as  fraudulent, 
and  the  grantee  in  his  answer  alleges  that  he  was  a  bona 
fide  purchaser,  without  notice  of  the  plaintiff's  claim,  he 
must  aver  and  prove,  not  only  that  he  had  no  notice  of  the 
plaintiff's  rights  before  his  purchase,  but  that  he  had  actU" 
attff  paid  the  purchase  money  before  such  notice.  Even 
if  the  purchase  money  be  secured  to  be  paid  ;  yet,  if  it  be 
not  in  fact  paid  before  notice,  it  will  not  sustain  the  plea  of 
a  purchase  for  a  valuable  consideration,  without  notice.  (7 
John.  Ch.  Rep.  68.  1  Atk.  533.  2  Atk.  630.  3  Atk. 
304.)  But  there  is  no  analogy  between  those  cases,  and 
an  action  of  ejectment,  where  the  strict  legal  title  roust 
prevail. 

Groves,  the  mortgagor,  had  a  direct  interest  in  the  re- 
covery of  the  plaintiff.  His  conveyance  to  Wright  was 
by  a  quit-claim  deed ;  so  that  he  was  not  responsible  to 
him  in  any  event.  But  if  the  lessors  of  the  plaintiff  should 
&il  to  recover  the  land,  he  would  be  liable  to  Hester  Vide^ 
the  mortgagee,  upon  his  bond.  Should  they  recover,  they 
might  resort  to  the  mortgaged  premises ;  and  he  be  relieved 
wholly  or  partially  from  payment.  He  was,  therefore,  pro- 
perly rejected. 

Rufus  Wright,  then,  was  a  bona  fide  purchaser,  without 
notice  of  the  mortgage ;  and  held  the  land  discharged  from 
its  lien.  And  though  the  mortgage  was  subsequently  reg- 
istered, its  lien  was  not  thereby  restored,  so  as  to  affect 
subsequent  purchasers.  Wright  held  the  land  discharged 
from  the  mortgage ;  and  his  grantees  succeeded  to  all  his 
rights. 

The  motion  to  set  aside  the  nonsuit  must,  therefore,  be 
denied. 

Motion  denied. 

EVO   OF   MAT  TERM. 


CASES 

ARGUED  AND  DETERMINED 


I!f    THK 


SUPREME  COURT 


or    THE 


STATE  OF  NEW-YORK, 

III    AUOUIT   TERM,   1827,   III    TUE   riFTT-fCCOND    TEAB   OF  OUR   IRDX- 

PENDCnCE. 


Ex  parte  Benson. 


J.  A.  Spencer  moved  for  a  mandamus  to  the  judges  of  cowtwaTioibH 
Oneida  C.  P.,  commanding    them  to  set   aside  a  rule  to  jw*^  ^"^ 

,  ,  -  ORBHM|  to  OlNIH 

quash  an  appeal,  taken  by  default  against  the  relator,  on  H  ajwwt  jf 
motion  of  Brace  4*  others,  appellees.  The  motion  was  to  opoa  r  raU 
noticed  for  December  term  of  the  C.  P.,  1826;  and  the  £JluJ*V^,hlr 
hearing  postponed  to  the  next  term,  March,  1827.  At  this  SIJ^SSy'^TSwot 
time,  the  relator's  attorney  was  in  Albany  attending  the  ^  »pi;«»- 
supreme  court ;  and  the  postponement  entirely  escaped  his 


recollection.     On  these  facts,  he  moved  the  C.  P.  to  vacate  p.  whoibor  Umj 
the  rule,  and  hear  the  motion  on  its  merits  ;  but  the  motion  „!•  oriwi. 


was  overruled.  d.iL  «*  !».  •• 

eoeroo  tbo  di»- 
crotioo  oTrb  fai* 

€r.  C  Bronson,  contra.  fwidrtriboMU 

Curia.  Whether  the  C.  P.  would  open  the  rule  or  riot, 
upon  the  facts  disclosed,  rested  entirely  in  their  discretion ; 
with  which  we  have  nothing  to  do.  The  question  is  not, 
whether  we  would  have  listened  to  the  applicationi  in 
a  like  case,  upon  our  rules  of  practice.  The  court  below 
have  their  own  rules ;  and  so  far  as  they  rest  in  di8creti<m, 
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.  ^'^*'*2,    and  violate  no  rule  of  law,  we  uniformly  refuse  to  inter- 

Aiuusta  18ZT  • 

fere  with  them.     (Vid.  Ex  parte  Bacon,  6  Cowen,  392.) 

Granting  this  motion,  would  be  a  precedent   for  reviewing 

the  whole  non-enumerated  business  of  every  court  of  C.  P. 

in  the  state. 

Motion  denied. 


Jackson,  ex  dem.  Hills,  against  Tuttle. 
Tke  drcuit'    J.  A.  Spencer  movcd  for  a  rule  to  refer  a  bill  of  excep- 

jnoM  ruled  that    .  •  •         •         •    r       i      .  i  •        •  i  •        . 

Che  plaintiff  in  tions  taken  by  the  defendant  at  the  circuit,  to  the  circuit 

ejectment     had  •     i        r 

made  out  a  oru  Judgc  for  correction. 

a,'Sd?r  whoiS      At  the  trial,  the  lessor  of  the  plaintiff  proceeded  to  prove 

the^dd^ndant  ^^^^  ^^  insisted  was  prima  fade  a  title  in  G.,  under  whom 

excepted.  he  claimed  ;  and  the  judge  ruling  in  his  favor,  the  defend- 

Afterwards  the  J     o  o 

defendant  proT-  ant  excepted.     Afterwards,  the  defendant  proceeding  with 

feireiaimedim- his  proof,  it  appeared    that  he  derived  title  from  G.,  the 

*j^  that  in  ■*™®  person  under  whom  the    lessor  claimed.      The  dis- 

!^Tf^..f*"^  pute  being  upon  the  title  of  this  person,  the  plaintiff  insist* 

•naptioaai  the  ed  that  the  defendant's  proof  operated  as  a  waiver  of  his 

'   "  the  defend-  exception ;  and,  on  afterwards  settling  the  bill  before  the 


SmL thepiainiiff j^^S®'  claimed  to  have  such  proof  inserted  in  the  bill.  Thii 
opifLTvlmr  ^  j^^g®  declined  ;  stopping  with  the  plaintiff's  proofs  so 
^S£mS!?i*^^'  ^  ^^  present  his  evidence  and  the  exception,  without  the 
aivftiv-  matter  claimed  as  a  waiver. 

Spencer  cited  Tidd.  Pr.  788  ;  id.  786,  7  ;  Bull.  'N.  P. 
315  ;  1  Archb.  Pr.  187,  8  ;  1  JR.  i.  319,  «.  4  ;  6  Cknom, 
455.  He  said  non  constat,  if  the  defendant  had  not  fur- 
nished the  proof,  the  plaintiff  himself  might  not  have  done 
it.  He  had  a  right  to  do  so ;  and  not  to  hazard  the  excep- 
tion. Having  the  defendant's  own  evidence,  he  might 
laly  upon  that.  He  instanced  a  witness  objected  to  and 
Aiduddd  for  interest,  an  exception  taken  and  sealed  on 
Jthe  spot,  and  the  objection  afterwards  waived ;  the  coun- 
i^l  who  look  the  exception  still  refusing  to  swear  him.  Or 
suppose  turn  sworn,  after  exception  for  interest,  which  is 
Ofrnded ;  and  he  is  then  released  and  sworn  again   to  the 
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same  facts.  So  a  deed  offered  and  received  with  a  defec- 
tive certificate  of  acknowledgment;  exception;  and  then 
it  18  proved  by  a  subscribing  witness,  called  either  by  the 
oounfiel  who  offered  the  deed,  or  the  excepting  counseL 
It  cannot  be,  he  said,  that  in  such  cases  the  exception 
should  still  be  held  available. 


S66 

uncA, 

Aug.  1827. 


C  C  Bronaon,  contra. 

The  court  directed  this 

Rule  :  "  Ordered  that  the  bill  of  exceptions  heretofore 
settled  in  this  cause,  be  referred  back  to  the  circuit  judge 
who  tried  the  cause,  with  the  opinion  of  this  court  ex- 
pressed, that  any  evidence  given  in  the  cause  subsequent 
to  the  Exception,  which  is  claimed  by  the  plaintiff  as  a 
waiver  of  the  exception,  shouldj^be  inserted  in  the  bill  of 
exceptiohs."(a) 


(a)  What  shall  operate  to  deprive  the  party  of  his  exception  after  it  is  once  taken  ( 
and  how  he  is  to  be  deprived ;  whether  by  the  judge  at  N.  P.  refusing  to  seal  the  bill, 
or  itadng  in  it  the  matter  claimed  as  a  waiver,  has  not  been  considered,  to  any  great 
extent.  Indeed,  the  question  has  net  appeared  in  the  books  of  reports  till  very  lately. 
In  Marquand  v.  JVebb,  (16  John.  89,  92,)  the  plaintiff  offered  G,  a  witness,  who  was 
objected  to  as  interested.  He  was  admitted,  and  swore  to  material  facts.  The  do- 
leodants  excepted.  The  plaintiff  proved  the  same  facts  by  two  other  witnesses.  The 
judgmemt*wMrever8(xi  for  that  reason;  because  the  court  could  not  distinguish  the 
wfi|^|  which  the  jury  might  have  allowed  to  G^»  testimony.  But  Spencer^J.  said  the 
party  introducing  him  might  have  waived  his  testimony ;  and  the  court  might  then 
ha?e  refused  lo  seal  the  bill  of  exceptions.  In  Notria  v.  Badger^  (6  Cowtn^  449, 
4fli|)  the  plwntiff  asked  one  of  the  defendant's  witnesses,  on  cross-examination,  Whe- 
thee  certain  real  estate  was  not  encumbered  ?  This  was  objected  to  as  relating  to  a 
matter  of  deed  or  record.  The  answer  was  received,  and  the  defendants  excepted. 
Whereupon,  the  plaintiff  immediately  proved  the  incumbrances  by  evidence  of  record. 
On  motion  for  a  new  trial,  the  court  allowed  that  the  exception  was,  in  itself  fatal ; 
bm  received  the  evidence  which  followed,  as  equivalent  to  a  waiver ;  though  the  first 
evidence  wo  not  waived  in  so  many  words.  Here  was  clearly  an  implied  waiver. 
Begide,  as  the  objection  went  to  the  degree  of  the  testimony,  there  was  no  chance,  aa 
the  court  say,  for  the  jury  to  be  misled.  The  plaintiff  effectually  struck  his  parol  tee* 
tiflMoy  out  of  the  case ;  and  it  would  have  been  idle  for  him  to  have  toM  the  court  io 
other  words,  that  he  did  not  rely  upon  it.  In  Ugget  v.  The  BomM  <tf  Penwiflvamat 
(7  Serg.  4r  Rowle't  Rep.  218,)  the  defendant  offered  two  wiinesses.  The  plaintiff 
objected.    The  court  sustained  the  objection ;  and  the  defendant  excepted.    It  was 

Vol.  VU.  47 
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UTICA,        farther  itated  in  the  bill,  that  in  both  initances,  the  plaintiff  i^rwardi  waived  fhm 
Aog.  1827.      objection ;  but  the  defendant  refused  to  examine  the  witneises.'  On  error,  Tilghwuntf 
^'-^'N/'"^'^      C.J.  said, "  It  is  immaterial  whether  the  court  decided  right  or  wrong ;  for  the  defead- 
'^^  ant  was  not  injured  by  the  decision."    It  is  a  little  doubtful,  on  the  report  of  this  case* 

Winchell  ^^^  ^'  ^^  exception  had  proceeded  ;  and  whether,  if  the  party  had  insisted  on  tbe 
bill  being  forthwith  scaled,  and  this  had  been  done  before  the  waiver,  the  bill  wooM 
not  have  been  conclusive.  But  the  C.  J.  speaks  of  the  case  as  one  of  frequent  oc- 
currence, saying,  "  I  never  before  heard  it  suggested,  that  after  an  offer  to  admit  tbo 
evidence,  an  exception  could  be  supported." 

In  the  two  last  cases,  the  matter  of  waiver  appeared  on  the  bill;  and  was  pawod 
upon ;  the  latter  on  error ;  the  former  on  its  way  to  a  court  of  error  ;  and,  of  course, 
involving,  as  the  court  remark,  the  same  question,  as  if  it  had  reached  there. 


PixLET  against  Winchell. 


cess 


Where  a  de-      The  capics  ad  respondendum  was  tested  Auirust  term. 

'^ant  appears,  •*^  "*  o  » 

eh  the  pro-  1826,  and  returnable  the  28th  of  October,  instant.  The 
and*  he  isigno-  defendant  put  in  special  bail ;  neither  he  nor  his  attorney 
•Tthe  time  of^'  knowing  any  ih\n<r  of  the  irregularity.  On  the  plaintiff's 
^fArSSfrt  declaring,  the  defendant  and  his  attorney  discovered  it; 
wflipot after-    anj  j^q^v,  the  next  term  after  the  discovery, 

wards  set  that,  '  ^' 

or  the  subse- 

ings  asid^^ '      G,  C.  Bronson  moved  to  set  aside  the  capias  and  sub- 
sequent proceedings. 

W.  H.  Maynardj  contra,  said,  the  defendant  was  too 
late  with  his  motion,  after  putting  in  bail.  (17  John.  69. 
Sir.  155.     1  If.  Bl.  222.    I  B.  fy  P.  250.    8  East,  255.) 

Bronson  said,  it  is  never  too  late  to  take  advantage  of 
an  irregularity  like  this,  so  long  as  the  party  knows  no- 
thing of  it.     The  process  is  a  nullity. 

Curia.  Without  saying  whether  this  writ  is  absolutely 
void,  we  are  clear  that  it  cannot  be  set  aside  at  this  stage 
of  the  cause.  The  defendant  has  taken  a  step,  by  which 
he  is  regularly  in  court,  whether  there  be  any  process  or 
not.  We  will  not  interfere,  merely  because  the  party  act- 
ed in  ignorance,  that  the  process  was  void. 

Motion  denied. 
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UTICA, 
Aug.  J  827. 

Vandenburgh  against  Briggs.  v^^v"^^ 

WincheU 

V. 

Thk  defendant's  land  being  about  to  be  sold  on  a  fi.fa.      ^^^m. 
ia  thii  cause,  the  plaintiff  instructed  his  attorney  to  bid  coS!iii!?Sr* 
9 150.    The  attorney  being  absent  at  the  day  of  sale,  left  ^\J^l'^ 
these  directions  with  his  clerk,  who  bid  only  $75 ;  the  ^  a»iv  a  n- 

If  tin,  QQ       tU9 

judgment  being  $  187.  grouod  that  ib*. 

The  plaintiff,  apprehending  that  other  judgment  credi- Wimi' for^u 
tors  would  redeem,  JSlH^t^JTwd 

A  motion  was  now  made  to  set  aside  the  sale ;  and  for  ^^  ^  pnacipd. 
a  rule  upon  the  sheriff  to  re-sell. 

Curia.  It  is  unfortunate  for  the  plaintiff,  that  the  pre- 
mises were  sold  so  low.  But  we  cannot  relieve  him  on  this 
motion.  Other  and  junior  judgment  creditors  (if  any) 
have  acquired  rights  of  which  we  cannot  deprive  them ; 

lights  to  redeem.     We  denied  a  similar  motion  in  a  like  /' ,, 

case,  several  terms  ago. 

Motion  denied. 


WiNCHELL  against  Latham. 


On  motion  for  a  re«taxation  of  costs.  The  court  decid-  couiwef^'a^iSg 
ed  Chat  the  following  items  were  allowable  to  the  plaintiff,  Jeciara'tiSr^ 
oo  a  verdict  recovered  against  the  defendant :  ^^"^^  ?  ^j  s 

.  ,  ,  copies  of  deda- 

Counsel  for  perusmc^  and  amendmc^  declaration ;   and  ration. 

*k  •  r  *!?  J      1        ♦•  ButnotN.P. 

three  copies  of  the  declaration.  record;  that 

But  they  disallowed  the  following :  for""o1,*^pSt?!;!g 

Draft  and  engrossing  N.  P.  record,  with  pleadings,  &c.,  J*^ia'ijji;e°?cu* 

because  this  had  been  paid  for  by  the  defendant  at  a  pre-  tion;  u  appear- 

,     *  '  ing  that  tho  or- 

▼ious  circuit,  on  putting  off  the  trial ;  and  a  testatum  exe-  dinarv  one 
cation,  on  the  ground  that  the  defendant,  both  when  the  uie  purp<»e!^^' 
action  was  commenced,  and  when  the  costs  were  taxed, 
lesided  in  the  county  of  Oneiday  where  the  venue  was  laid. 

(7.  C.  Branson,  for  the  plaintiff. 

if.  R.  Starrs f  for  the  defendant. 
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one  A, 

Aii|.18S7. 


Ki  p«ne  Bftyra.  GoLD   Ogatnat  HOTCHKISS. 

Wkiretiioau      On  motioD  to  re-tax  costs,  the  court  decided,  that  where 
Mitt«tteniML  the  attorney  was  also  the  counsel  in  the  cause,  the  party 

4MBMS       tfMBJfe       ^  V%ft  I 

Sttio«ed;tiie  recovering  was  not  entitled  to  have  both  an  attorney  and 
iSShtr^itSS  counsel  fee,  on  trial,  taxed;  but  only  one;  and  be  might 
w  -tttomey  elect  which.    (Vid.  2  R.  L.  15,  16.) 

T.  SiU,  for  the  plaintiff. 

J.  A.  Spencer  J  for  the  defendant. 


Ex  parte  Satrx. 

u  floo^Mkif  Savaoei  C.  J.  Mr.  Sayre^e  certificate  of  commencing  a 
ebfi^fbrid-  derkship,  was  filed  January  18th,  1825 ;  he  having  three 
toro!^ 4teims  yeais  to  scrve.  In  our  computation  of  time  for  clerkship, 
"ni^a'ceirtS.*  ^®  ^'  ^^^'  tcrms  a  year ;  so  that  Mr.  Sayre  required 
eato,  filed  in  Ta-  twelve  terms.     Had  his  certificate  been  filed  in  October 

fjttwHj  nul  not 

be  reckoned  as  term,  1824,  he  would  uow  be  entitled  to  his  examination. 

pemMterm.  But  it  was  filed  in  October  vacation.  The  computation  of 
time  is  already  very  favorable  to  the  student ;  more  so  than 
in  any  other  case;  and  we  think  we  must  require  the 
full  number  of  terms  in  &ct,  without  albwing  the  filing  of 
a  certificate  in  vacation,  to  relate  to  a  previous  term. 
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UTICA, 
Aug.  1877. 

The  People  against  Verbiiltea  and  Barker,  (a)  The  People 

Vermilyei. 

The  defendants,  indicted  with  Davis  and  others,  were  a  new  trial 
tried  jointly  with  him  at  the  last  circuit  court  in  the  city  JJinted"**^  erea 
and  county  of  New-York,  before  Edwards,  C.  Judge.  »«  &  criminal 

-  case,      becaiUM 

Davis  was  acquitted ;  but  the  defendants,  V.  ^  B.  were  the  district  at- 

•    .     1  torney,  by  mia* 

COnVlCtea.  take,   wiUiholda 

in  his  hands  pa- 
pers   important 

A.  Spencer,  for  Barker,  now  moved  for  a  new  trial,  oh  ^^^^^. defend- 

'  '  '  '  ant,  unless  the 

several    grounds    disclosed  in  affidavits,  which    he    read,  latior  uses  due 
These  grounds  are  fully  stated  by  Savage,  Ch.  J.,  in  his  tain  them. 
opinion  ;  but  for  the  purpose  of  the  arguments,  it  is  neces-  tnci"'*  attorney 
sary  briefly  to  state  them  here.  '^^,J^^^  4 

A  new  trial  having  been  granted  to  the  defendants  at  jj'*'®    *"    "Jf 
the  last  May  term ;  {vid.  ante,  108,)  on  the  29th  of  May,  who,  on  being 
the  cause  was  directed  by  this  court,  to  be  tried  at  the  cir*  swcred  they 
cuit.      The  district   attorney  then  declared    to  the  court,  Jutrict^*  atior! 

ney ;     but    the 
defendant      did 
not  explain  the  mistake,  and  apply  to  the  district  attorney  again  ;  hild^  a  want  ofdntf  diligence. 

In  drawing  a  iurv  under  the  statute,  (1   R.  L.  331,  8.  20,)  if  any  juror  docs  not  appear  when  drawn 
and  his  name  csIleJ,  he  may  be  refused  a  place  in  the  box,  though  ho  afterwards  appear  and  answer 
befinre  a  full  jury  is  drawn. 
^  Or,  •cm6/e.  he  may  be  received,  in  the  discretion  of  the  court. 

A  new  trial  will  not  be  granted,  on  motion  of  a  defendant  convicted  in  a  criminal  case,  on  the  ground 
that  a  co-defendant  tried  at  the  same  time,  and  acquitted,  was  a  material  witness  for  the  convicted 
defendant. 

Where  several  arc  indicted  jointly,  for  an  offence  not  capital,  or  where  there  is  no  right  of  perempto- 
ry challenge,  it  is  in  the  discretion  of  the  court  which  tries,  to  grant  a  separate  trial  to  each  defenaant 
or  not.  . . 

So,  it  ttemty  in  a  capital  case,  or  a  case  where  the  right  of  peremptory  challenge  />revails. 

Where,  on  a  caui«e  buiug  carried  down  fur  trial,  for  the  first  timCythc  defendant  oioves  to  put  off  the 
trial  for  the  absence  of  a  material  witness,  having  used  due  dili^enco  to  obtain  his  attendance,  though 
such  witness  reside  out  of  the  jurisdiction  of  the  court,  the  trial  shopUl  be  postponed.: 

It  is  no  answer  to  the  application,  to  admit  that  the  witness  required,  would^  if  present,  testify  to  the 
facts  supposed  in  the  affidavit  on  which  the  motion  to  postpone  is  founded. 

Thougn,  s^m^/e,  it  would  bo  an  answer,  to  admit  un<}ualifiedly  the  truth  of  such  facta. 

Short  of  this,  the  party  is  entitled  te  time  for  obtaining  the  oral  examination  of  his  witness,  before 
the  jury. 

In  aU  such  eases,  the  questions  are,  I.  Is  the  witness  material  ?  3.  Has  the  defendant  been  guilty 
oflaches?    3.  Can  the  witness  be  procured  at  the  next  court  ? 

Where  a  criminal  cause  is  removed  by  certiorari  into  the  supreme  court,  and  retained  on  the  dvil 
aide,  a  commission  may  issue  to  lai.e  the  deposition  of  a  foreign  witness,  as  in  a  civil  cause. 

The  rule  as  to  putting  off  trials  for  the  absence  of  witnesses, is  the  same,  both  in  civil  and  criminal 


The  court  has  a  discretion  as  to  putting  off;  but  it  is  a  le^al  discretion ;  and  if  not  properly  exercised 
bj  a  judge  at  the  circuit,  the  supreme  court  will  interfere  on  motion. 

Smtb,  though  a  juror  may  once  have  entertained  and  expressed  an  ouinion  hgatU^.to  a  party ;  yet,  if 
it  ntisfkctorily  appear  that  he  has  changed  his  views,  it  is  no  ground  for  a  new  trial,  that  no  concealed 
hii  ibraier  hostility,  when  called  as  a  juror.  .  i 

(a)  AnUt  106,  S,  C. 
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OTICA,  that  he  should  indict  the  defendants  de  novo  in  the  oyer 
s^!^^'  and  tenniner.  The  defendants  were  recognizedi  in  the 
At  P«opi«  fona  mentioned,  ante  141,  noie  (6).  On  the  13th  of  Jane, 
TftiJijM.  the  district  attorney  noticed  the  trial  for  the  17th  of  the 
•ame  month*  The  trial  was  moved  on  the  19th ;  when  Bar- 
ker made  a  motion  for  a  separate  trial ;  which  was  denied. 
But  the  judge  decided  that  the  case  of  each  defendant  should 
be  submitted  separately  to  the  jury.  The  defendants  also 
moved  to  put  off  the  trial  on  account  of  the  absence  of  Gen. 
Swift,  a  witness  now  residing  in  the  state  of  Tennessee, 
about  1500  miles  distant ;  but  who  had  promised  to  at- 
tend in  person.  The  defendants  swore  that  they  believ- 
ed they  could  obtain  his  attendance  in  August  or  Septem- 
ber. They  specified  also  by  affidavit  what  they  believed 
Gen.  Sw^  would  prove.  An  affidavit  was  read  on  the 
part  of  the  people,  that  there  had  been  two  trials  of  the 
cause  before  in  the  court  of  oyer  and  terminer.  The 
judge  granted  the  motion  to  postpone ;  whereupon  the 
district  attorney  offered  to  admit  that  Gen.  Sw^  would 
swear  to  the  facts  stated  in  the  defendants'  affidavits,  which 
should  be  received  on  the  trial  as  his  testimony ;  reserv- 
ing the  right  to  contradict  and  impeach  it.  Hereupon  the 
judge  ordered  on  the  trial;  though  the  defendants  still 
persisted  in  their  motioa  to  postpone.  Upon  the  trial,  ev- 
idence was  produced  by  the  district  attorney,  of  Geo. 
SwifVs  declarations  that  he  was  ignorant  of  the  facts  which 
the  defendants  swore  they  believed  he  would  prove.  Af- 
fidavits were  now  also  read,  that  Davis  was  a  material  wit- 
oen  for  the  defendants ;  and  that  certain  papers  material 
to  B*s.  defence  were,  by  mistake,  withholden  from  him  by 
the  district  attorney,  who  told  B.  he  supposed  they  were 
with  the  clerk  of  the  oyer  and  terminer ;  who,  on  applica 
tion  to  him,  replied,  they  were  with  the  district  attorney 
to  whom  B.  did  not  apply  a  second  time. 

In  calling  the  jury,  one  of  them  did  not  at  first  appei 
The  drawing  and   calling  proceeded  ;    but  before  it  n 
completed,  the  defaulting  juror  appeared.    The  defe; 
ants  insisted  that  he  should  then  be  called ;  but  this  * 
denied  ;  and  the  number  was  completed  without  him. 
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i^iefioe^.  The  affidavit  to  put  off  the  trial  was  admitted  mF^?^ 
to  be  full  and  sufficient  in  every  particular.  Indeed,  it  con- 
tained much  more  than  was  necessary.  Every  fact  that 
Barker  supposed  Gen.  Swift  would  swear  to,  is  stated. 
Beyond  all  doubt,  his  attendance  might  have  been  procured 
at  the  next  circuit.  This  was  the  first  application  to  put  off 
the  trial.  Yet  we  were  compelled  to  go  to  trial,  on  the  con- 
cession that  Gen.  Swift  would  swear  as  stated  in  B.*$  affi- 
davit, reserving  the  right  to  impeach  his  evidence.  That 
evidence  was  impeached  most  eflfectually. 

We  complain  that  we  were  deprived  of  the  personal  at- 
tendance of  the  witness.  We  were  entitled  to  his  atteiijJ- 
ance  and  examination  before  the  jury.  I  have  had  recourse 
to  all  the  authorities  ;  and  I  do  not  find  that  a  trial  was  ev- 
er brought  on  upon  such  a  qualified  admission.  The  rule 
as  to  putting  off  a  trial,  is  the  same  in  criminal  as  in  civil 
cases.  {RexY.  D'Eon,  1  W.  BL  514.  3  Bur.  1514,  S. 
C.)  This  is  a  leading  case.  It  lays  down  the  rules  to  be 
followed ;  and  which  have  ever  since  been  followed.  (1 
Chit.  C.  L.  490, 1 .  2  Tidd,  708.  2  ArcKb.  210.  8  EaH, 
31.)  It  is  a  matter  of  right  to  have  the  trial  put  off  once, 
on  the  general  affidavit ;  where  the  object  does  not  appear 
to  be  delay.  Here  was  no  pretence  of  delay.  In  Rex  v. 
jyEon,  the  motion  was  denied  on  the  ground  that  the  wit- 
nesses evidently  could  never  be  procured,  that  they  were 
not  material,  and  the  party  had  been  wanting  in  diligence. 
All  these  objections  fail  in  this  case.  The  party  has  a 
right  to  the  personal  presence  of  the  witness,  to  explain 
or  controvert  any  thing  which  may  be  said  against  him. 
The  evidence  admitted  was  inferior  to  a  written  deposi- 
tion. The  jury  could  not  help  seeing,  that  Gen.  Swift  had 
never  testified  at  ^11 ;  and  weak  as  such  evidence  was  in 
itself,  it  was  nullified  by  the  adverse  evidence.  I  need  not 
vindicate  the  importance  of  oral  examination  in  presence 
of  the  jury.  It  is  among  the  elements  of  the  common 
law.  (3  Bl.  Com.  373.)  And  the  only  way  in  which  B. 
could  have  a  sure  equivalent,  was  to  admit  the  truth  of  the 
facts  which  he  stated  in  his  affidavit  would  be  verified  by 
the  witness. 


sn 
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No  doubt  there  is  a  discretion  in  the  judge ;  but  not  an 
arbitrary  discretion,  which  cannot  be  reviewed  on  appeal. 
It  is  a  sound  l^al  discretion.  There  is  a  discretion  to  re- 
quire an  affidavit  of  what  the  witness  will  prove ;  to  coi* 
lect  th6  whole  case,  and  decide  upon  it.  Yet,  in  any  stage 
of  the  application,  the  court  will  examine,  and  see  whe- 
ther he  has  exercised  his  discretion  legally.  If  he  has  not 
done  so,  they  will  set  him  right.  The  discretion  is  to  be 
exercised  in  discovering  and  applying  the  rules  of  law.  (7 
John.  306.)  In  Ogdenv.  Payne,  (5  Cowen,  15,)  this  court 
h^ld  that  the  affidavit  of  specification  was  prematurely  re- 
quired ;  and  in  Hooker  v.  Rogers,  (6  Cowen,  577,)  they 
held  that  it  was  irregular  to  require  the  party  to  consent  to 
ai^  examination  de  bene  esse. 

'The  counsel  examined  the  facts  laid  before  the  circuit 
judge  on  the  motion  for  a  separate  trial ;  and  contended 
that  in  a  sound  exercise  of  discretion,  it  should  have  been 
grapited.  These  facts  were  similar  to  those  stated  ante, 
186,  on  J3.'«  motion  at  bar.  He  said  the  case  of  The  Peo^ 
p1§  v.  Howell,  (4  JoAn.  296,  301,)  settled  that  this  was  a 
matter  of  discretion,  where  there  is  no  right  of  peremptory 
challenge.  This  court  will  see  that  such  discretion  be  not 
abused. 

DavU,  being  acquitted,  became  a  competent  witness. 
He  was  not  so  before.  (10  John.  95.)  He  is,  then,  with- 
in the  reason  of  the  rule,  (2  Caines,  155,)  which  gives  a 
new  trial  on  the  ground  of  newly  discovered  testimony, 
it  is  the  same  case  in  principle,  as  if  a  witness  is,  by  mis- 
take, reported  to  be  dead  at  the  time  of  trial,  in  conse- 
quence of  which  his  testimony  is  lost.  In  Rex  v.  Mauh 
beyet,al.(6  T.  R.  619,  627,  638,)  the  depositions  of  co- 
defendants  who  were  acquitted,  were  received  in  support 
of  a  motion  for  a  new  trial,  in  behalf  of  those  who  were 
convicted.  This  was  on  the  ground  that  they  were  com- 
petent witnesses,  in  consequence  of  the  acquittal,  and  not 
before. 

B.  was  also  deprived  of  papers  material  to  his  defence, 
by.  the  mistake  of  the  district  attorney. 
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As  to  the  defaulting  juror,  the  mode  of  treating  such  a 
case  is  not,  in  terms,  pointed  out  by  the  statute,  (1  R»  £#• 
331,)  upon  which  this  question  depends.  The  act  is,  that 
the  12  first  drawn  and  appearing  shall  make  the  jury.  It 
is  not  necessary  that  they  should  appear  at  the  moment. 
Our  construction  is,  that  the  12  who  appear  during  the 
progress  of  impannelling,  shall  make  the  jury.  This,  how- 
ever, we  agree  is  a  question  of  practice  still  open  ;  and 
which  we  submit  to  the  court,  without  farther  comment. 

H.  Maxwell,  (district  attorney,)  and  O.  Hoffman^  con- 
tra. The  defendants  were  guilty  of  negligence  in  not 
resorting  to  the  means  in  their  power,  to  procure  the  tes- 
timony of  Gen.  Swift.  They  might  have  applied  for  a 
commission  in  May  term,  after  the  decision  in  favor  of  a 
new  trial  was  pronounced.  Had  the  district  attorney  re- 
fused bis  assent  to  the  commission,  this  court  would  have 
put  off  the  trial  till  he  should  consent ;  or  a  motion  might 
here  have  been  made  for  an  absolute  postponement.  We 
hear  nothing  of  this  evidence,  till  the  trial  is  called  on  at 
the  circuit. 

It  is  true,  there  are  general  expressions  in  the  books, 
that  the  rule,  in  regard  to  putting  off  trials,  is  the  same 
both  in  criminal  and  civil  cases ;  but  on  reflection,  the 
counsel  will  see  there  are  several  points  of  difference.  In 
the  latter  cases,  the  cause  goes  off  on  payment  of  costs  ;  as 
the  penalty  of  not  being  ready,  and  an  earnest  of  the  de- 
fendant's sincerity.  But  in  criminal  cases,  beside  the  want 
of  this  check,  a  heavy  punishment  may  follow  conviction  ; 
to  avoid  which,  the  defendant  has  every  inducement  to 
run  into  the  additjonal  crime  of  pretending  witnesses  which 
he  can  never  obtain,  or  misrepresenting  and  discoloring  the 
testimony  of  those  which  he  may  obtain.  The  court  will, 
therefore,  look  into  the  case  with  more  jealousy.  Public 
policy  often  requires  this ;  and  in  Rex  v.  D'Ean,  it  was 
agreed  that  the  court  should  examine  for  grounds  of  sus- 
picion, or  attempts  at  delay.  Was  there  not  ground  for 
the  judge  to  entertain  suspicion  as  to  the  bona  fides  of  this 
application  ?    The  defendants  swore  they  were  innocent, 
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vncAj,  and  that  Gren.  Swift  ^ould  prove  them  to  be  so.  Why 
^^^^^^^^  should  we  be  put  to  grant  this,  without  the  liberty  of  con- 
Hie  People  tradicting  it  ?  Where  was  the  impropriety  of  impeaching 
Yera^yea.  "^  the  evidence?  Was  the  proposition  ever  before  heard,  that 
the  application  to  postpone  on  an  affidavit  of  particularSi 
cannot  be  obviated  short  of  absolutely  admitting  its  truth  ? 
The  personal  attendance  of  a  witness  is  important ;  but  it 
IB  dispensed  with  every  day  by  the  use  of  commissions.  It 
is  admitted  that  the  court  had  a  discretion.  We  agree  that 
this  is  a  discretion  in  applying  the  law  to  the  facts ;  and 
we  do  not  deny  that  he  may  be  set  right  if  he  err  in  the 
exercise  of  it ;  but  we  trust  not  on  the  ground  that  he  al- 
lowed the  defendants'  evidence  to  be  contradicted.  The 
court  must  be  satisfied  that  injustice  has  been  done.  In 
Ogden  V.  Payne  and  Hooker  v.  Rogers,  there  was  no 
ground  of  suspicion  that  the  defendants  sought  to  delay 
the  cause,  or  that  the  affidavits  did  not  properly  represent 
the  importance  of  the  evidence  required.  These  were 
dvil  cases ;  and  the  ground  for  watchfulness  not  so  great. 
They  were  the  ordinary  cases  of  a  first  application  to  put 
off  a  civil  cause. 

This  is  the  case  of  a  conspiracy ;  and  of  all  cases,  the 
most  proper  for  a  joint  trial.  The  declarations  of  each  al- 
leged conspirator  must  be  given  in  evidence ;  and  are  of 
force  as  to  all.  Separate  the  defendants ;  and  the  effect 
of  such  evidence  is  very  much  impnired.  The  cases  were 
separately  submitted  to  the  jury.  This  is  the  utmost  that 
should  ever  be  done  in  a  case  of  conspiracy.  ( Young  v. 
Rex,  9  T.  R.  106,  7.  Stark.  Cr.  PL  40,  and  note  (jp.) 
A  separate  trial  is,  in  all  cases,  matter  of  discretion  with 
the  court  who  tries ;  and  this  even  in  trials  for  capital 
crimes.  (4  John.  301.  12  Wheat.  480?  Stark.  Cr.  PL 
40.)  In  cases  of  conspiracy,  no  advantage  can  arise  from  a 
separate  trial;  for  the  evidence  must  still  be  joint.  It 
must  include  the  defendant  with  others.  A  conspiracy 
must  be  the  act  of  more  than  one.  One  cannot  be  convict- 
ed without  reference  to  others. 

As  to  the  defaulting  juror ;  this  is  admitted  to  be  m  mat* 
Mr  of  practice ;  which  the  coor^jrill,  of  course,  to  aettle 
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«8  to  prevent  its  being  turned  to  mischievous  purposes. 
The  juror  is  ascertained  by  the  draft ;  and  is  then  open 
to  the  practices  of  the  party,  till  the  pannel  is  nearly  com- 
plete. This  is  contrary  to  the  spirit  of  the  ride  which 
keeps  him  separate,  and  in  the  custody  of  the  officer.  In 
an  important  case,  he  might  be  influenced,  or  even  bribed 
before  he  takes  his  place.  The  safer  course  is  to  require 
bis  immediate  presence  on  being  drawn  ;  or  upon  his  de- 
fault, to  reject  him,  and  obtain  a  jury  by  following  up  the 
draft,  or  by  tale8.  The  very  words  of  the  act  are,  that  the 
jurors  shall  go  into  the  box  in  the  order  in  which  they  are 
called  and  appear.  And  such  we  infer  to  be  the  English 
practice. 

Davis  was  known  to  be  a  material  witness  as  well  at  the 
time  of  trial  as  now.  Suppose  the  case  is  sent  down  again 
for  that  reason.  Next,  B.  is  acquitted  and  V,  convicted. 
The  latter  must  then  have  a  new  trial  for  the  sake  of  BJs 
evidence.  Thus,  there  is  no  end  of  new  trials.  One  who 
is  associated  with  others,  in  the  indictment,  by  the  grand  ju- 
ry, but  who  escapes  by  the  skin  of  his  teeth,  may  thus  be 
brought  in  to  swear  his  fellow  clear.  Criminals  cannot 
be  permitted  to  become  compurgators  for  their  associates 
in  this  way,  after  a  grand  jury  have  thought  proper^  on 
their  oath,  to  join  them  with  others.  This  operates  as  a 
permanent  disqualification  to  swear  for  their  fellows.  If 
B.  was  not  entitled  to  a  separate  trial,  then,  of  course,  he  is 
not  entitled  to  a  new  trial  on  account  of  D.^s  testimony. 
If  the  defendants  wished  his  testimony,  they  should  have 
moved  to  have  his  case  first  submitted ;  and,  on  his  acquit- 
tml,  might  have  sworn  him. 

There  was  a  want  of  due  diligence  in  B.  as  to  procuring 
the  papers.  He  should  have  applied  a  second  time  to  the 
district  attorney,  on  being  informed  by  the  clerk  that  they 
were  with  the  former. 


UTIOA, 
Aug.  18VI. 


TbePeofilt 

T. 

Vermilycm. 


A.  Spencer^  in  reply.  Putting  off  a  trial  when  the  cause 
18  first  called  on,  is  not  a  mere  matter  of  favor,  it  is  the 
right  of  the  party  on  the  general  affidavit.  Here  has  been 
no  debty.    A  new  trial  was  not  granted  till  the  29th  of 
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tmCA,  May,  when  the  beariDg  on  non-enumerated  motions  had 
f^J^^^^  ceased.  It  would  have  been  indecent  and  premature,  to 
ThePeopiiB  have  moved,  before  the  order  for  a  new  trial.  Till  after 
Versfiiijea.  this,  it  could  not  be  known  where  tiie  cause  would  be  tri- 
ed ;  whether  on  the  criminal  or  civil  side.  Beside ;  we 
were  not  to  be  driven  to  a  commission.  Various  and  re- 
peated explanations  would  become  necessary,  requiring 
the  personal  attendance  of  the  witness.  No  doubt  it  would 
have  been  necessary  to  call  him  to  the  stand  several  times. 

It  now  appears  that  the  receipt  of  the  defendants'  affida- 
vits, as  a  substitute .  for  Gen.  Sw\fl  himself,  subject  to  the 
right  of  impeachment,  is  a  perfect  novelty.  No  parallel 
case  is  produced ;  and  we  are  authorized  to  reiterate  with 
perfect  confidence,  that  such  a  strange  course  was  never 
before  thought  of.  No  admission  short  of  an  absolute  one 
could  be  received. 

Suppose  we  had  moved  a  commission  at  May  term. 
There  is  no  pretence  that  we  could  have  executed  it  for 
the  June  cireuit.  The  witness  resided  at  1500  miles  dis- 
tance. Had  the  case  been  put  over  the  circuit,  we  did  in- 
tend, for  more  abundant  caution,  to  move  for  a  commission 
at  this  term ;  by  no  means,  however,  relaxing  in  our  ef- 
forts to  procure  the  witness'  personal  attendance. 

Davis  could  have  been  of  no  service  to  us  as  a  witness, 
had  his  case  been  first  submitted.  The  evidence  was 
finally  closed  as  to  all.  Besides,  it  was  impossible  to  say 
which  would  be  acquitted,  and  which  convicted. 

D.  Sdden,  for  Vermilyta.  In  The  People  v.  Hawdlj 
it  did  not  appear  afiirmatively,  that  a  separate  trial  could 
be  useful  in  attaining  the  ends  of  justice.  The  case  passed 
without  showing  the  court  any  thing  beyond  the  nature  of 
the  crime.  A  separate  submission  of  a  defendant's  case 
to  a  jury,  who  have  already  found  his  co-defendant  guilty 
of  the  same  crime,  is  far  from  securing  that  strict  impar- 
tiality of  trial  which  a  criminal  is  entitled  to  by  the  law. 
It  is  an  evasion  of  the  rule  established  by  this  court,  which 
forbids  a  juror  to  sit  in  a  case,  where  he  has  already  fomn 
ed  an  opinion  upon  it,  on  full  hearing.    Can  a  case  be 
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fooDcl,  where  a  separate  trial  was  refused,  if  counsel  advis- 
ed|  and  the  facts  disclosed  warranted  the  advice,  that  such 
a  course  was  necessary  in  safety  to  the  accused  ? 

On  this  point,  the  only  ground  upon  which  a  new  trial 
can  be  refused,  is  public  convenience  ;  the  purpose  of  ex« 
pediting  the  public  business.  We  ask,  whether  such  con- 
nderations  are  to  apply,  when  put  in  competition  with  the 
rights  of  the  citizen  to  a  fair  trial? 

Nor  ought  a  criminal  to  be  compelled  to  go  to  trial  upon 
testimony  inferior  in  degree  and  weight,  until  his  means  of 
procuring  the  best  evidence  are  exhausted.  (1  Stark.  Ev. 
129,  30.)  The  witness  should  be  present.  A  jury  have 
a  right  to  gather  knowledge  from  seeing,  as  well  as  hearing 
the  witness.     On  this  hangs  the  safety  of  the  criminal. 

In  Hooker  v.  Bogers,  this  court  acted  on  that  principle. 
They  declare,  in  terms,  that  the  defendant,  even  in  a  civil 
case,  shall  not  be  driven  to  written  evidence,  if  the  personal 
attendance  of  the  witness  can  be  procured  by  patting  off 
the  trial.  And  they  enforced  this  right  by  setting  aside 
a  verdict,  obtained  upon  the  contrary  rule.  The  courts 
bave  never  required  an  examination  on  interrogatories,  un- 
less the  party  desired  it.  It  is  enough,  that  it  appear  pro- 
bable the  witness  can  be  procured  in  a  reasonable  time. 


yncA, 

Aug.  18t7. 

The  People 

▼. 
Yenmljea. 


<Su  P,  Staples,  contra.  It  is  agreed  that  the  instance  was 
never  known  of  a  separate  trial  being  enforced,  on  the  ap- 
plication of  one  criminal  who  is  indicted  with  another. 
It  has  always  been  regarded  as  absolutely  within  the  dis- 
cretion of  the  tribunal  which  is  to  try  ;  and  the  better  opin- 
ioD  now  is,  that  this  is  so  even  in  cases  where  peremptory 
challenges  are  allowable.  (United  States  v.  Marchantf 
12  fVkeat.  480.)  It  has  been  already  shown,  that  a  joint 
trial  is  -peculiarly  proper  in  cases  of  conspiracy,  where, 
though  the  defendants  be  separated,  you  must  still  resort  to 
pfoof  of  joint  acts  and  joint  declarations. 

Great  latitude  of  discretion  must,  in  the  nature  of  the 
case,  be  allowed  to  the  court  who  is  to  try,  upon  the  ques- 
tion of  putting  off  the  trial.  That  court  alone  can  have 
a  view  of  the  whole  ground.    Unless  we  allow  it  to  act 
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F^A      upon  that  view,  and  act  freely  in  refusing  to  postpone,  ei- 
ther absolutely,  or  on  certain  terms  and  admissions  of  the 


T. 


Tha  Ftoopie     opposite  party,  there  are  many  cases  in  which  a  cause  never 
can  be  tried.     Suppose  a  roan  wishes  to  prove  character. 
One  of  several  witnesses  happens  to    be  absent;  should 
the  trial  be  postponed  ?    If  the  transaction  to  be  proved  is 
a  private  one,  depending  upon  a  single  witness,  the  case  is 
different.    The  party  can  safely  and  properly  swear,  that  a 
subscribing  witness  to  an  essential  muniment  is  indispensable; 
and  the  court  can  see  it,  and  will  put  off  the  trial  again 
and  again,  if  due  diligence  be  used  to  obtain  the  witness. 
But  where  the  transaction  to  which  the  absent  witness  will 
speak,  is  public  and  notorious,  and  known  to  many,  the 
court  cannot  help  seeing  that  any  single  witness  is  not  es- 
sential.   Others  will  answer  the  same  end.     It  is  artful, and 
calculated  of    itself  to  excite  suspicion  of  a  wish  to  de- 
lay justice,  for   a   party  to  fix   on  a  foreign  and   distant 
witness,  when  he  has  many  others  around  him  who  can  at- 
test to  the  same  thing.    In  this  way,  trials  may  be  indefi- 
nitely postponed.    The  witness  in  question  was  beyond  the 
jurisdiction  of  the  court.    It  was  optional  with  him  whe- 
ther to  attend  the  trial  or  not.     There  is  no  case  of  putting 
off  a  trial  for  the  absence  of  such  a  witness.    The  party 
should  have  taken  his  commission,  and  moved  for  a  post- 
ponement at  the  last  term.     He  has  had  already  what  is 
equivalent  to  a  commission.     He  makes  out  his  own  case, 
and  it  is  received  as  sworn  to  by  Gen.  Sw^.     The  right 
to  contradict  always  exists  as  well  where  the  evidence  is 
by  deposition  as  by  parol.     Was  it  ever  heard  of,  that  a 
party  should  have  a  new  trial  after  reading  his  depositions 
upon  commission,  because  he  might  have  done  better  upon 
Offal  examination  ?    The  testimony  here  stands  exactly  on 
the  ground  of  a  commission.     If  there  is  a  difference,  it  is 
in  favor  of  the  defendants.    Could  they  have  got  more  by 
a  commission,  than  they  themselves  will  swear  to  ?    The 
court  will  hardly  take  their    word  for  such   a    poritioo. 
Would  it  be  an  obfection  to  evidence  on  a  commission,  that 
explanations  are  necessary  to  sustain  it.    It  would  be  of 
no  importance  for  the  witness  to  come  up  ^nd  repeat  wbal 
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bd  had  sworn  to ;  or  say,  that  he  had  never  told  the  con-     .vncA, 

Auc     18S7 

tiadictory  Story  imputed  to  him.  He  would  not  be  the  more 
believed.  Every  thing  necessary  to  that  end  is  involved 
ID  the  propositions  to  which  he  first  swears.  The  same 
remarks  apply  to  taking  testimony  de  bene  esse.  If  the 
court  see  that  these  defendants  have  had  all  they  were  en- 
titled to^  no  new  trial  should  be  granted. 

JD.  B.  Ogden,  in  reply.  I  deny  that  a  first  application 
to  postpone  a  trial  on  account  of  the  absence  of  a  material 
witness,  is  a  matter  of  discretion.  It  is  a  matter  of  right. 
The  court  never  will  require  a  defendant  in  a  criminal  case 
to  take  out  a  commission.  The  public  prosecutor  must  ei- 
ther admit  the  facts  stated  in  the  aflSdavit,  or  the  cause  must 
go  oif.  The  reason  of  the  cause  being  ordered  on,  was  an 
assumption  that  the  attendance  of  the  witness  was  not  ne- 
cessary. The  court  will  never  require  the  party  to  be 
satisfied  with  inferior  evidence,  unless  it  is  placed  on  such 
a  footing  as  to  secure  all  the  effect  of  oral  evidence.  The 
party  should  be  put  beyond  danger.  We  ought  not,  in  this 
first  instance,  even  to  have  been  put  to  our  specification. 
It  was  difficult  and  embarrassing,  and,  indeed,  impossible 
for  us  to  give  Gen.  Swift's  evidence,  by  our  affidavit,  in 
a  proper  manner ;  or  even  to  state  the  matter  of  it  fully* 
We  went  as  far  as  we  could.  But  how  can  one  man 
say  precisely  what  another  will  swear  to  ?  Had  this  been 
a  second  application,  the  considerations  would  have  been 
very  difierent.  But  even  then  we  could  have  been  requir- 
ed to  show  no  more  than  we  have  shewn  here ;  to  state 
the  facts,  and  shew  due  diligence. 

We  are  now  told  much  about  the  great  inconvenience, 
or,  at  least,  uselessness,  of  a  separate  trial.  Why,  a  sep- 
arate trial  was  ordered  in  this  very  cause,  in  the  case  of 
Sw^,  who  was  acquitted.  This  was  on  Smfft'e  mere  eug- 
gestion.  The  judge  was  of  opinion  that  he  had  power  to 
try  separately.  Eclfford,  and  various  others,  yet  remain 
to  be  tried  for  the  same  offence.  They  certainly  mmt  b# 
tried  separately  from  these  defendants^  if  Ibe  cause  con- 
tinues in  the  same  course.  There  is,  tben^  bo  difionlty  io 
trying  conspirators  separately. 
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The  People 
Vennilyea. 


Savage,  Ch.  J.  These  defendants^  and  six  others,  were 
indicted  in  August  last,  (1826,)  for  a  conspiracy  to  de- 
fraud several  incorporated  companies,  and  several  indi- 
viduals, named  in  the  indictment.  A  trial  was  had  of  all 
the  defendants,  in  the  oyer  and  terminer  in  September  last ; 
but  no  verdict.  Another  trial  was  had  of  three  defendants, 
and  some  of  the  others,  in  November  last ;  when  the  defen- 
dants, now  before  us,  were  convicled.  But  before  judg- 
ment was  given,  the  cause  was  removed  into  this  court  by 
certiorari;  and,  at  the  last  May  term,  a  new  trial  was 
granted,  for  irregularity  in  receiving  a  juror  on  the  second 
trial,  who,  when  called  to  the  book,  admitted  he  had  form- 
ed and  expressed  an  opinion  as  to  the  guilt  of  the  defend- 
ants, from  having  heard  the  whole  testimony  on  the  first 
trial.  Joseph  G.  Swift  was  tried  separately  in  the  oyer 
and  terminer,  after  the  trial  of  these  defendants,  and  was 
acquitted. 

According  to  the  usual,  and,  I  believe,  invariable  prac- 
tice of  this  court,  the  record  was  retained  ;  and  a  trial  or- 
defed  in  the  circuit  court,  to  be  held  in  and  for  the  city 
of  New-York.  This  direction  was  given  to  the  cause  on 
the  29th  of  May ;  when  the  district  attorney  rose,  and, 
addressing  the  court,  remarked  that  he  should  not  proceed 
on  this  indictment ;  but  would  procure  a  new  indictment 
in  the  court  of  oyer  and  terminer.  The  object  of  this  com- 
munication probably  was,  to  give  notice  to  the  defendants, 
then  in  court,  that  no  proceedings  would  be  had  in  the 
circuit,  provided  a  new  ^indictment  could  be  procured  in 
the  oyer  and  terminer.  I  infer  such  to  have  been  his  ob- 
ject, as  this  court  was  not  concerned  to  know  what  were 
the  intentions  of  the  district  attorney.  On  the  next,  or 
succeeding  day,  these  defendants  entered  into  recogni- 
sance to  appear  here  at  this  term,  and  in  the  mean  time,  to 
attend  at  the  next  circuit  court,  to  be  held  in  and  for  the 
city  and  county  of  New-York.  On  the  13th  of  June,  the 
district  attorney  gave  notice  to  the  defendant,  Barker^  that 
the  trial  would  be  brought  on  against  the  three  defendants, 
Barker^  VermUyea  and  Davi$y  on  the  17th.  The  trial 
WBMf  in  Jhct,  moved  on  the  19th  of  June ;  when  the  defiuid- 
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ant)  Barker,  moved  for  a  separate  trial,  which  was  refus- 
ed ;  the  judge  saying  that  each  case  should  be  submitted 
to  the  jury  separately,  in  regard  to  each  defendant.  The 
defendant,  Vermilyea,  then  moved  to  put  off  the  trial,  on 
the  ground  of  the  absence  of  a  material  witness,  Joseph  G. 
Swift ;  which  the  judge  decided  should  be  granted.  But, 
on  the  district  attorney  offering  to  admit  that  Gen.  Swift 
would  swear  what  the  defendant  averred,  reserving  the 
right  of  contradiction  and  impeachment,  the  judge  direct- 
ed the  defendants  to  specify  what  Swift  would  prove; 
and,  on  receiving  such  specification,  ordered  the  trial  to 
proceed ;  an  affidavit  having  been  read,  that  there  bad 
been  previously  two  trials  of  this  cause  in  the  oyer  and 
terminer.  The  defendants,  Davis  and  Barker,  also  moved 
for  a  postponement  of  the  trial,  on  account  of  Gen.  SwifVs 
absence ;  which  motions  were  on  the  same  grounds  as 
that  of  Vermilyea.  A  jury  was  then  empannelled  and 
sworn.  The  defendants,  Vermilyea  and  Barker^  were  con- 
victed, and  Davis  acquitted. 

The  defendants.  Barker  and  Vermilyea,  now  move  for  a 
new  trial,  on  several  grounds ;  some  of  which  are  common 
to  both,  and  some  relied  on  by  Barker  only.  These 
grounds  I  will  briefly  consider,  though  not  in  the  order  in 
which  they  were  argued. 

1.  Barker^ s  papers  were  withheld,  and  in  possession 
of  the  district  attorney.  It  certainly  does  not  appear  that 
Barker  used  due  diligence  to  obtain  these  papers.  It  is 
true,  that  the  district  attorney  had  them,  and  informed 
Barker  that  he  had  them  not.  But  they  would  have  been 
obtaine^i  if  the  mistake  had   been  explained ;   or,  if  then 

•  refused,  )|pp]ication  should  have  been  made  to  the  court, 
either  to  compel  their  delivery,  or  to  postpone  the  trial 
on  the  ground  that  this  was  refused. 

2.  Exception  has  been  taken  to  some  of  the  jurors, 
which  has  been  very  properly  abandoned  as  to  all  except 
Bruen.  The  declarations  relied  on,  were  made  nine 
months  before  the  trial,  and  soon  after  the  indictment 
found.     What  the  juror's  opinion  was  founded  on,  does 
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Tlie  People 

V. 

Vemil/w. 


examination  of  witnesses  on  interrc^tories  for  their  per- 
sonal attendance^  might  prejudice  the  defendant's  rights. 
He  was  entitled  to  their  personal  attendance. 

In  all  cases  of  this  description,  the  questions  are,  1.  Is 
the  witness  material  ?  S.  Has  the  defendant  been  guilty  of 
any  laches  ?  3.  Can  the  attendance  of  the  witness  be  pro- 
cared  at  the  next  court  ?  If  these  questions  can  be  satis- 
factorily answered  by  the  defendant,  his  trial  should  be 
postponed. 

Let  us  see  how  the  present  defendants  appeared,  and 
answered   these   interrogatories   in   June  last,  when   their 
causes  were  brought  on  to  trial.     The  materiality  of  the 
testimony  was  sworn  to  by  them,  not  by  way  of  the  gene- 
ral affidavit ;  but  stating  particulars  to  the  satisfaction  of 
the  judge  who   held    the. court.      This  was  going  farther 
than  was  necessary  in  the  first  instance,  unless  laches  were 
itnputable  to  them.     As  to  the  2d  particular;    can  it  be 
said  that  any  culpable  negligence  was  imputable  to  them  ? 
There  had  been  two  trials  in  the  oyer  and  terminer,  when 
this  cause  was  removed  by  certiorari.     After  the  convic- 
tion of  these  defendants,  Gen.  Swift  was  acquitted.    He 
then  became  a  competent  witness.      In  April,  he  left  the 
state,  and  went  to  Tennessee.    Could  the  defendants  have 
examined  him  as  a  witness,  had  that  been  established  as 
necessary  at  any  stage  ?    That  it  is  not  necessary,  is  strongly 
intimated  in  Hooker  v.  Rogers.    But  it  would  surely  have 
been  premature  in  this  case.    The  defendants  knew  not, 
when  Gen.  Sw^  left  the  state,  that  a  new  trial  would  be 
granted  at  all :  and  could  they  have  anticipated  our  decision 
on  that  question,  there  was  another  difficulty  :  They  could 
not  foresee  whether  their  cause  would  be  tried  at  the  cir- 
cuit or  the  oyer  and  terminer.    It  seems  to  me,  thereforei 
that  any  attempt  to  examine  Gen.  Swift  would  have  been 
premature  and  irregular.     In  omitting  this,  then,  there  was 
no  laches.     It  is  said,  however,  that,  at  the  May  term,  the 
defendants  should  have  applied  for  a  commission,  and  for 
a  postponement  of  the  trial  until  the  return  of  the  commis- 
sion, or  until  the  attendance  of  the  witness  could  be  pro- 
cmnd.  <  It  is  certainly  truey  that  this  might  have  been  doM^ 
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But  are  they  not  excused  for  not  making  this  application, 
by  the  declarations  of  the  public  prosecutor,  who  intimat* 
ed  very  strongly  that  he  should  proceed  no  farther  upon 
this  indictment ;  and  gave  no  notice  of  an  intention  to  try 
till  four  days  before  the  circuit.  These  circumstances  sure« 
ly  are  entitled  to  consideration  ;  and  go  far  in  excuse  for 
the  negligence  of  the  defendants  in  not  making  some  proper 
motion,  after  this  court  had  decided  that  the  cause  should 
be  tried  at  the  circuit. 

But  if  laches  are  imputable  to  them,  they  have  done  all 
that  can  be  required.  They  have  disclosed  what  they  ex- 
pect to  prove  by  their  witness.  I  am  aware  that  this  is  not 
now  entirely  conceded ;  but  it  was  conceded  by  the  judge 
at  the  circuit,  who  was  in  the  first  instance  the  judge  of 
the  sufficiency  of  their  disclosure.  Without  laches,  the 
general  affidavit  would  have  been  enough.  But  being 
guilty  of  laches,  they  atone  for  it  by  disclosing  the  evidence 
they  expect  from  their  absent  witness.  The  judge  was  sat- 
isfied on  that  point ;  and  I  think  correctly. 

As  to  the  third  particular,  the  defendants  swore  that  the 
witness  had  sent  a  message  to  one  of  them,  and  the  other 
was  informed  and  believed,  that  he  would  attend  when  it 
should  become  necessary.  These  affidavits  were  not  con- 
tradicted by  the  district  attorney  ;  and  there  is  no  presump* 
tion  against  the  attendance  of  the  witness'  as  there  was  in 
D'Eon^s  case.'  It  does  not  appear  from  the  papers  be- 
fore us,  that  the  probability  of  the  witness,  attending  on 
a  future  occasion  was  doubted  by  the  judge ;  for  he  de- 
cided that  there  was  sufficient  cause  shewn  for  the  post- 
ponement. 

Thus  far,  the  judge  appears  to  have  acted  discreetly  and 
correctly.  If  he  erred  at  all,  it  was  in  compelling  the  de- 
fendants to  go  to  trial  on  the  admission  of  the  pubKc  pro- 
secutor, that  if  their  witness  was  present,  he  would  swear  aa 
the  defendants  expected  he  would. 

If  it  be  admitted  that  the  defendants  were  entitled  to 
the  testimony  of  the  witness,  then  the  only  question  is,  had 
they  the  benefit  of  his  testimony  ?  In  my  jodgmebt, 
mof t  clearly  they  bad  not.     when  testimony  wiaa  gkftrik 
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riiewing,  prima  fadif  that  the  witness  could  not  swear  as 
it  was  admitted  he  would,  without  being  guilty  of  a  con- 
tradiction, could  the  jury  shut  their  eyes  to  the  fact  which 
was  staring  them  in  the  face,  that  Gen.  Swift  had  not 
sworn  any  thing  about  it  ? 

It  is  true,  that  had  the  witness  been  examined  on  com- 
mission, (and  this  is  all  the  testimony  the  defendants  are 
sure  of  obtaining,)  bis  testimony  might  still  have  been  at^ 
tacked  in  the  same  way.  But  they  will  then,  at  least,  have 
the  oath  of  the  witness ;  and  such  interrogatories  may  be 
put  as  will  lead  to  a  full  disclosure  of  all  the  facts  necessary 
to  every  explanation.  But  should  the  defendants  procure 
the  personal  attendance  of  the  witness,  and  this  does  not 
seem  to  have  been  thought  improbable  at  the  circuit,  then 
it  cannot  be  pretended  but  that  the  defendants  would  be  in 
a  much  better  situation,  than  with  the  stipulation  of  the 
district  attorney. 

The  practice  of  requiring  poncessions  in  such  cases  is 
novel ;  and  I  apprehend  not  well  calculated  to  advance  jus- 
tice. But  if  to  be  encouraged,  it  seems  to  me  that  the  prose- 
cutor should  admit  all  that  the  defendant  can  possibly  obtain 
by  the  witness  ;  which  is  the  truth  of  the  facts  proposed  to 
be  proved.  Such  seems  to  have  been  the  opinion  of  this 
court  in  Brill  v.  lAn'd,  (14  John.  341.)  That  cause  came 
up  on  certiorari  from  a  justice's  court.  The  defendant 
below  wanted  an  adjournment,  on  the  gr6und  of  the  ab- 
sence of  a  material  witness.  The  plaintiff  proposed  to 
admit  what  was  expected  to  be  proved  by  the  absent 
witness,  and  the  cause  proceeded  •  to  trial.  This  court 
held  the  proceeding  regular.  They  said  the  object  of 
the  adjournment,  as  avowed,  was  to  procure  the  testimo- 
ny of  a  certain  witness ;  and  the  plaintiff  offered  to  ad- 
mit, and  did  ^dmit.wbat  it  was  alleged  the  witness  would 
prove.  If  the  plaintiff  will  admit  the  testimony,  no  time 
can  be  wanted  for  that  purpose ;  besides,  it  is  added,  in  this 
casethdidefendant  agreed  to  go  to  trial  upon  such  admis- 
■ioiis;  and  he  ought  not  afterwards  to  be  permitted  to  vio- 
klle  audi  affoeement.  In  that  case,  the  court  did  ngit  pliKoe 
lbs  .reinferily-wtiMlly  ufom  the  admissioa  of  t^e  ^Uatimy 
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ny  by  the  plaintiflf;  bat  they  say  emphaticany  that  the  de-     l^ig^ 
fendant  had  agreed  to  go  to  trial  upon  such  admissioDS.   Had     v^^^v^^^' 
the  justice  then  refused  the  adjournment  on  the  plaintiff's    The  Peopi* 
admitting  that  the  defendant's  witness  would  swear  as  the    Venml/eft. 
defendant  alleged,  and  he  had  protested  against  going  to 
trial  upon  such  admission,  there  cannot  be  a  doubt  that  this 
court  would  have  reversed  the  judgment. 

Though  this  is  comparing  small  things  with  great,  still 
the  principle  is  the  same.  The  defendant  before  the  jus- 
tice, by  his  oath,  was  entitled  to  an  adjournment.  So  were 
these  defendants.  The  right  of  the  defendant  before  the 
justice  arose  under  the  statute,  and  the  right  of  these  de- 
fendants by  virtue  of  the  common  law.  Both  laws  are  of 
equal  obligation.  When  the  defendants  here  and  before  the 
justice  had,  by  their  affidavits,  brought  themselves  within  the 
provisions  of  the  law,  there  was  no  more  discretion  in  the 
one  case  than  in  the  other.  The  discretion  of  both  was  a 
legal  discretioh :  the  very  same  discretion  which  we  are  now 
called  upon  to  exercise  in  deciding  the  present  motion. 

Under  these  views  of  the  rights  of  the  parties,  and  the 
power  and  discretion  of  the  court,  I  feel  bound  to  say  that 
an  error  was  committed  in  compelling  the  defendants  to  ac- 
cept of  the  offered  stipulation :  and,  of  course,  that  a  new 
trial  must  be  granted. 

Sutherland,  J.  I  concur  with  the  chief  justice,  except 
as  to  that  branch  of  the  case  which  relates  to  putting  off 
the  trial. 

The  principles  upon  which  the  courts  are  to  act  in  post- 
poning the  trial  of  a  cause,  on  account  of  a  material  wit- 
ness being  absent,  are  not  disputed.  In  general,  it  is  suf- 
ficient, 1.  That  the  witness  required  be  material;  2.  That 
there  have  been  no  laches  in  procuring  his  attendance; 
and  3.  That  there  be  reasonable  ground  to  suppose  his  at- 
tendance can  be  procured  at  the  time  to  which  it  is  pro- 
posed to  put  off  the  trial.  Where  there  is  no  reason  to 
suspect  that  the  object  of  the  application  is  mere  delay, 
and  the  trial  has  not  been  put  off  by  a  previous  application 
of  the  party,  the  general  affidavit  is  all  that  should  be  de- 
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manded ;  which  briefly  states  why  the  witness  has  not 
been  already  obtained ;  that  the  party  expects  to  be  able 
to  procure  his  attendance  thereafter ;  that  the  witness  is 
material  to  the  defence  of  the  cause ;  and  that  without  his 
testimony  the  party  cannot  proceed  to  the  trial,  as  he  is 
advised  by  counsel  and  believes.  The  rule  is  substantial- 
ly the  same  both  in  civil  and  criminal  cases;  though,  in 
the  latter,  the  authorities  all  agree  that  the  matter  is  to  be 
scanned  more  closely,  on  account  of  the  superior  tempta- 
tion to  delay,  and  escape  the  sentence  of  the  law.  The 
distinction  is  certainly  of  no  great  consequence.  In  a  case 
where  the  common  affidavit  applies,  the  court  has  no  dis- 
cretion. The  postponement  is  a  matter  of  right,  resting 
on  what  has  become  a  principle  of  the  common  law.  But 
where  there  has  been  laches,  or  there  is  reason  to  suspect 
that  the  object  is  delay,  the  judge  at  the  circuit  may  then 
take  into  consideration  all  the  circumstances  ;  and  grant  or 
deny  the  application  at  his  pleasure.  When  the  subject 
takes  this  turn,  the  application  ceases  to  be  a  matter  of 
right ;  and  rests  in  discretion.  A  latitude  is  to  be  indulg- 
ed which  does  not  attend  a  case  where  the  common  afll- 
davit  applies.  One  of  the  usual  conditions  is,  that  the  tes- 
timony of  the  absent  witness  should  be  stated  at  large ;  so 
that  its  materiality  may  be  seen  and  judged  of  by  the 
court. 

Accordingly,  we  are  first  to  inquire,  in  this  case,  whe- 
ther the  judge  was  bound  to  put  off  the  trial  on  the  com- 
mon affidavit.  This  is  not  a  very  material  inquiry ;  for 
the  testimony  of  the  witness  was,  in  fact,  disclosed  partic- 
ularly ;  the  judge  all  along  treating  the  case  as  one  of  sus- 
picion ;  and  which  called,  therefore,  for  explanation.  In 
this  I  think  he  was  right.  The  neglect  to  make  applica- 
tion for  a  commission  at  May  term,  was  one  ground  calcu- 
lated to  excite  suspicion.  This  cause  has  been  twice  tri- 
ed before;  and  the  materiality  of  Gen.  Swift's  ieBtxmonj 
must  have  been  well  known  to  these  defendants.  No  at- 
tempt was  made  to  account  for  the  omission.  Gen.  Suy^ 
veas  a  foreign  witness.  He  was  beyond  the  reach  of 
our  process.    He  resided  in  another  state,  out  of  our  juris- 
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diction.     According  to  the  strict  legal  mode,  his  testimony      J^'^^ 
could  be  obtained  only  through  the  medium  of  a  commis-      s^^^^^^J 
sion.     If  the  defendants  had  deemed  him  material  at  May     ThePeopio 
term,  the  commission  would  naturally  have  suggested  it-      Tenniiyea. 
self  to  their  counsel ;  and  such  a  course  would  have  obvi- 
ated the  suspicion  that  his  absence  was  resorted  to  at  the 
trial,  by  way  of  pretence  or  after  thought. 

It  is  said  that  Gen.  Swift  declared  his  readiness  to  at- 
tend, on  notice.  But  no  assurance  of  this  kind  directly  to 
the  parties,  is  sworn  to.  It  is,  at  most,  a  declaration  to,  or 
message  through  a  third  person,  not  very  satisfactorily  es- 
tablished. Though  these  circumstances  might  have  been 
entitled  to  weight  in  the  estimation  of  the  parties,  and 
may  have  regulated  their  conduct,  they  are  certainly  not 
of  sufficient  consequence  to  justify  their  supineness.  They 
let  a  term  pass,  without  the  step  which  alone  could,  with 
any  great  certainty,  secure  Gen.  Swift's  evidence;  and  go 
down  to  the  circuit,  with  this  very  suspicious  circumstance 
against  them.  Had  they  deemed  him  material,  it  is  to  be 
presumed  that  a  motion  would  have  been  made  for  a  com- 
mission. This  all-important  witness  is  heard  of  for  the 
first  time  when  the  cause  is  called  at  the  circuit.  No  mo- 
tion in  May  term  to  postpone ;  no  motion  for  a  commission. 
A  vacation  intermediate  the  May  and  August  term,  must 
be  wasted  without  the  ability  to  take  one  legally  efficient 
step  in  procuring  the  testimony.  Here  were  circumstan- 
ces calculated  to  operate  powerfully  on  the  mind  of  the 
judge  ;  to  excite  a  suspicion  that  the  application  was  the 
pretence  of  the  moment,  which  had  not  before  been  thought 

of. 

It  has  been  urged  that  the  defendants  were  thrown  off 
their  guard,  by  the  declaration  of  the  district  attorney  that 
he  would  indict  de  novo ;  and  proceed  on  the  criminal  side. 
Probably  this  declaration  was  intended  for  no  such  pur- 
pose. Indeed,  we  should  assume,  I  think,  that  it  was  not. 
Had  the  parties  realized  the  importance  of  Gen.  Sivift'a 
evidence,  we  have  no  right  to  suppose  they  would  have 
been  misled  by  such  a  circumstance ;  and  I  cannot  but  re- 
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gurd  the  case  as  standing  upon  the  same  ground  as  if  no 
such  declaration  bad  been  made. 

In  The  King  v.  D^Eon,  which  was  the  case  of  foreign 
witnesses  residing  in  France^  lord  Mansfield  puts  it  as  one 
ground  for  denying  the  application,  that  no  attempt  had 
yet  been  made  to  obtain  their  attendance.  Issue  had  not 
been  joined  in  that  cause  till  the  29th  of  June,  when  the 
cause  was  immediately  noticed  for  trial.  On  the  30th  of 
June,  the  motion  was  made.  A  term  of  only  one  day  had 
elapsed,  from  the  time  of  issue;  and  the  defendant  had 
not  appeared  and  been  served  with  a  copy  of  the  libel  till 
the  8th.  If  delay  for"  so  short  a  time  was  cause  of  suspi- 
cion in  that  case,  much  more  so  in  this,  where  the  parties 
must  have  been  conscious  that  they  would  be  pressed  to  a 
trial. 

Another  circumstance  entitled  to  consideration  was  the 
nature  of  this  case,  and  of  the  transactions  to  be  given  in 
evidenoe.  It  was  apparent  that  Gen.  Su>^  could  know 
nothing  which  might  not  be  reached  through  the  medium 
of  other  witnesses.  The  facts  had  been  gone  over  upon 
previous  trials ;  and  the  particulars  of  SwifVa  testimony 
were  now  disclosed.  It  was  doubtless  seen  by  the  judge, 
that  most,  if  not  all  of  them,  might  be  shown  by  others  ;  a 
circumstance  which  must  have  operated  upon  his  mind* 
The  transactions  in  question  were  of  a  public  character,  or 
at  least,  of  a  nature  much  more  likely  to  be  known  than 
acts  which  usually  pass  under  the  eye  of  a  single  individu- 
al. It  is  easy  to  see  how  a  subscribing  witness  to  the  ex- 
ecution of  deed  may  be  essential ;  so  of  any  single  narrow 
ground  of  defence,  or  any  important  or  decisive  fact ;  an 
aUbi  for  instance.  But  where  the  circumstances  are  nu- 
merous, and  probably  known  to  many,  these  motions  to  de-  . 
lay  trials  for  the  absence  of  one,  come  with  diminished 
force. 

VermUyea  stated  that  he  could  not  tell  what  be  should 
rely  op  as  expected  from  Swift^  till  he  knew  what  the 
public  prosecutor  intended  to  prove.  This  was  certainly 
calculated  to  induce  a  suspicion,  that  the  motion  to  postr 
pone  was  rather  a  speculation  upon  what  Sw^  wouU 
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twear  to,  than  resting  upon  any  certain  knowledge  of  t^is 
materiality. 

Another  reason  against  postponing  was,  the  great  num«- 
ber  of  witnesses  who  had  been  sworn  on  the  previous  tri- 
als ;  and  who,  it  was  apparent,  would  be  required  on  the 
trial  in  question,  as  more  or  less  material.  In  such  a  caae, 
to  postpone  a  trial,  for  the  absence  of  any  single  witness 
that  the  party  will  make  affidavit  is  essential,  would  ope- 
rate not  only  as  a  great  delay  ;  but  the  denial  of  any  hear- 
ing at  all.  It  is  hardly  to  be  supposed  that,  in  such  a  case, 
the  cause  can  ever  be  moved  on  for  trial,  without  some  one 
of  the  witnesses  being  absent  upon  good  cause. 

The  motion,  too,  which  the  defendants  made  for  a  sep- 
aiate  trial,  I  understand  as  implying  a  readiness  to  proceed. 

The  question  is  not  whether  we  should  have  granted 
or  denied  this  application,  had  we  been  directly  applied 
to  in  the  first  instance.  It  was  an  application,  addressed 
to  the  sound  discretion  of  the  judge,  to  be  exercised  upon 
all  the  circumstances.  Though  we  think  that  wo  might 
have  postponed  the  trial,  it  does  not  follow  that  we  should 
now  grant  a  new  trial.  If  the  discretion  of  the  judge  be 
not  regulated  by  well  settled  rules  of  law,  which  have 
been  violated,  no  greater  latitude  has  been  taken  than 
■boald  be  allowed ;  the  exercise  of  a  discretion  which  we 
ought  not  to  coerce  or  control. 

Under  the  circumstances,  the  judge  thought,  not  that 
the  trial  should  be  forced  on  with  the  absolute  deprivation 
of  Gen.  Swift's  evidence ;  but  that  it  should  be  tried, 
on  the  district  attorney  stipulating  to  admit  that  Gen. 
Shoift  would  testify,  upon  the  trial,  to  the  facts  supposed  in 
the  defendant's  affidavits.  Till  this  concession  was  made, 
I  do  not  understand  the  judge  as  deciding  definitely  one 
way  or  the  other.  He  htid  barely  expressed  his  opinion 
as  the  question  progressed,  upon  its  state  and  appearance 
all  the  time.  It  is  said,  that  the  admission  of  the  district 
attorney,  with  the  reservation  attached  to  it,  of  a  right  to 
impeach  the  evidence  to  be  received  under  it,  is  not  equi- 
▼aleot.  to  the  testimony,  of  Gen.  Sw^  upon  commission* 
Perliaps  it  is  not  precisely  sp.    Want  of  pQi)iOQal<  explains 
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^'ttCA,  tion  rrom  the  witaesf,  however,  applies  eqaally  to  both 
y,^^^,^^  cases.  It  is  said  the  jury  could  not  shut  their  eyes  against 
TkePeopU  the  fect  that  Gen.  Sw^  had  not,  in  truth,  sworn  to  any 
yenJfyea.  thing.  This  might  have  been  so.  We  cannot  say  exact- 
ly what  view  the  jury  may  have  taken  of  the  case.  But 
I  think  too  much  importance  has  been  attached  to  the  evi- 
dence by  which  Gen.  Su)^'a  credibility  was  sought  to  be 
shaken.  I  do  not  understand  it  as  amounting  to  any  thing 
more  than  a  declaration  by  him,  that  he  knew  little  or  no- 
thing on  the  subject.  Under  the  circumstances,  this  couM 
have  no  great  weight.  The  declaration  was  made  after 
he  was  indicted  for  criminality  in  the  very  transactions  rel- 
ative to  which  the  defendants  say  he  can  testify ;  and 
while  his  trial  was  pendinor.  The  jury  could  not  but  see 
the  influence  that  prompted  such  declarations.  It  was  their 
duty  to  act  without  considering  Gen.  Swift^s  testimony  as 
materially  impeached  by  such  a  circumstance  ;  and,  I  think, 
they  must  have  so  acted.  If  so,  the  admission  operated 
substantially  as  a  concession  of  the  facts  themselves,  to 
which  it  was  said  the  witness  would  testify.  The  defend- 
ants had  the  benefit  of  them,  at  least,  as  fully  as  if  they 
had  been  sworn  to  on  commission.  At  any  rate,  consider- 
ing the  question  as  still  progressive,  when  the  stipulation 
was  made,  I  think  the  judge  had  a  right  to  exact  a  trial.  I 
have  already  endeavored  to  show  that  he  might  have  re- 
fused, in  his  discretion,  absolutely,  to  postpone  the  trial. 
Having  this  right,  of  course  he  had  the  inferior  right  to  or- 
der it  on  upon  certain  conditions  imposed  on,  or  agreed 
to  by  the  district  attorney. 

I  must  not  be  understood  as  advocating  the  idea  that  such 
an  admission  could,  in  any  degree,  warrant  the  ordering 
on  a  trial,  where  the  common  afiidavit  would  apply.  Nor 
would  I  be  understood  as  saying,  that  I  should  not,  had  the 
application  been  made  to  me,  holding  this  circuit,  have  put 
oflf  the  cause.  All  the  decisions  in  the  English  books  are 
upon  cases  of  original  applications  to  the  court.  I  do  not 
remember  a  single  case,  where  a  new  trial  was  granted,  oo 
appeal,  from  a  decision  at  niri  prius.  The  case  at  bar 
was  peculiarly  one  of  discretion ;  and  before  we  can  in- 
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terfere,  it  should  clearly  appear  that  there  has  been  an 
abuse  of  discretion.  We  are  called  oo  so  to  apply  our  own 
discretion,  as  to  overrule  that  of  the  judge ;  and  that,  too, 
when  it  seems  very  probable  there  were  various  circum- 
stances before  him,  by  which  he  might  very  properly  be 
guided  ;  but  which  we  cannot  appreciate.  The  nature  of 
the  case,  the  character  of  the  testimony,  the  number  of 
witnesses,  the  length  of  the  trial,  the  time  already  consum- 
ed on  former  trials,  and  the  various  means  which  the  de- 
fendants had  to  supply,  or  nearly  supply  the  want  of  Gen. 
Swi/ty  by  other  evidence ;  these,  and  many  other  con- 
aiderations,  might  properly  have  had  their  weight  in  this 
case  of  discretion.  We  do  not  lightly  interfere  with  dis- 
cretion, on  appeal.  The  reluctance  of  this  court  to  do  so, 
is  evinced  by  the  whole  current  of  authority. 

Under  these  various  views  of  the  case,  I  have  come  to 
the  conclusion  that  a  new  trial  ought  not  to  be  granted.  I 
am  happy  that  this  result  can,  whether  right  or  wrong, 
work  no  prejudice  to  the  defendants ;  for  I  understand 
both  my  brethren  to  have  come  to  a  different  conclusion. 


uncA, 

Aug.  1837. 


The  People 
VemUyea. 


WooDwoRTH,  J.  It  has  already  been  stated,  that  we 
are  unanimous  in  regarding  all  the  grounds  taken  for  a  new 
trial  as  untenable,  except  the  refusal  of  the  circuit  judge 
to  put  off  the  trial.  On  this  head,  we  are  to  be  satisfied 
whether  there  were  laches  in  the  defendants ;  and  if  not, 
whether  the  stipulation  of  the  district  attorney  was  a  fair 
equivalent  for  the  testimony  of  Gen.  Swift.  We  have  no- 
thing to  do  with  the  merits ;  but  only  with  the  question, 
whether  the  legal  course  of  practice  has  been  pursued,  to 
reach  those  merits.  The  defendants  are,  in  common  with 
every  other  citizen,  entitled  to  a  trial  according  to  the  law 
of  the  land  ;  and  if  the  rules  of  that  law  have  been  mistak- 
en, I. hold  it  my  duty  to  give  them  a  new  trial. 

What  was  the  state  of  the  cause  when  the  motion  was 
made  to  postpone  ?  True,  there  had  been  two  previoas 
trials  at  the  oyer  and  terminer ;  but  is  there  a  doubt  that 
tbii  was  to  be  considered  a  first  attempt  to  try,  for  all  the 
parposes  of  this  question  ?    On  the  first  the  jury  disagreed; 
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VTICA,     on  tlie  second  there  was  a  <^nviction ;  but  a  new  trial  wtrs 
•granted,  and  the  cause  retained  on  the  civil  side.     So  far, 


The  People  I  do  uol  see  how  laches  can  be  imputed.  The  defendants 
▼eroriiyem.  coold  not  prejudge  the  consequences.  I  admit,  that  after 
the  decision  in  favor  of  a  new  trial,  we  are  to  look  at  the 
conduct  of  the  defendants,  and  scan  it  critically.  They  go 
down  to  the  circuit  within  a  few  days  after  they  are  apprix- 
ed  of  the  new  trial ;  there  they  make  affidavits,  containing 
a  full  disclosure  of  what  their  absent  witness  will  prove.  To 
this  there  was  no  answer. 

But  we  are  told  that  a  commission  should  have  been  mov- 
ed in  May  term.  Now,  I  admit  the  defendants  were 
bound  to  ordinary  diligence,  but  nothing  more.  This  causb 
was  put  at  issue  the  last  week  of  May  term.  All  the  non- 
enumerated  days,  within  which  alone,  according  to  the  com- 
mon practice  of  the  court,  this  motion  could  have  been 
made,  had  passed.  From  Friday,  the  day  when  this  cause 
took  its  final  direction,  till  Tuesday  of  the  next  week,  the 
judges  were  engaged  night  and  day  at  their  chambers ;  com- 
ing into  court  only  at  short  intermissions,  for  the  purpose 
of  delivering  opinions.  If  laches  could  otherwise  be  predi- 
cated of  omitting  to  move  a  commission  at  that  term,  these 
circumstances  are  an  answer.  It  is  not  the  course  of  this 
court,  on  questions  of  diligence,  to  hold  so  strict  a  rein. 
The  declaration  of  the  district  attorney  might  very  well 
have  thrown  the  defendants  off  their  guard.  But  put  this 
otDt  of  view ;  to  hold  the  parties  to  move  with  such  rapidi- 
ty, would  be  going  much  beyond  any  thing  we  should  re- 
quire in  a  civil  cause.  They  could  not  know  that  we 
would  hear  the  motion,  after  the  regular  day  had  passed. 
.We  had  a  right  to  deny  it,  on  the  ground  that  it  was  out  of 
•eisonft  On  so  late  an  issue  in  a  civil  cause,  (and  this 
stands  on  the  same  ground  in  strictness,)  no  counsel  would 
have  thought  of  moving  for  a  commission  till  this  term ; 
when,  under  the  circumstances,  we  might  have  made  such 
commission  a  stay  of  the  proceedings. 

But  vuppose  negligence  as  to  the  commission.  It  is  net 
•nth  n^lect  as  affected  the  parties'  rights.  They  were 
not  bomid  to  take  i^  satisfied  with  a  commission.    They 
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Were  entitled  to  a  full  and  fair  opportunity  of  obtaining 
the  witness'  personal  attendance,  and  the  benefit  of  his 
testimony  ore  tenus.  In  a  fair  case,  the  party  may  al- 
ways apply  to  put  off  a  cause  for  this  purpose,  even  where 
be  has  procured  a  commission.  Laches,  therefore,  cannot 
avail,  unless  they  are  applied  to  this  point.  A  party  can- 
not be  driven  to  take  out  a  commission.  It  seems  to  me 
this  is  well  settled.  It  is  fortified  by  the  case  of  the  che- 
Talier  D^Eon.  One  reason  given  there  against  the  motion, 
was,  that  the  king  of  France  would  not  suffer  the  witness- 
es, who  were  in  his  service,  to  appear  and  testify.  This 
expression  presupposes  that  the  party  may  put  himself  on 
the  personal  attendance  of  his  witnesses,  instead  of  a  com- 
mission, or  a  proceeding  in  nature  of  a  commission.  In  that 
case,  too,  as  in  this,  the  witnesses  lived  out  of  the  ju- 
risdiction within  which  they  were  to  testify.  Yet  the 
court  conceded  that,  on  a  first  application,  this,  of  itself, 
was  not  cause  for  denying  the  motion.  If  the  applica- 
tion be  a  second  one,  I  admit  the  rule  does  not  apply. 
The  trial  now  in  question,  was  not  only  to  be  regarded  as  a 
first  trial,  for  the  reasons  which  I  have  mentioned ;  but 
Gen.  Swift  was,  in  truth,  a  party  to  this  indictment,  and 
an  incompetent  witness,  until  after  the  second  trial  at  the 
oyer  and  terminer.  If  an  assurance  on  the  part  of  Gen. 
Swift  was  necessary,  that  he  would  listen  to  the  request 
of  the  party,  and  attend  as  a  witness  for  him,  we  have  it. 
It  is  said  the  evidence  on  this  point  is  slight;  but  it  is 
•bown  that  he  sent  a  message  to  one  of  the  parties,  pro- 
mising to  attend.  I  cannot  say  that  this  is  all  a  pretence. 
It  might  have  been  by  letter.  If  the  defendants  had  rea- 
•onable  ground  to  hope  for  his  voluntary  attendance,  it  is 
sufficient.  The  truth  and  fairness  of  the  affidavits  are  not 
impeached  in  this  respect.  Had  the  experiment  been  tri- 
ed, and  the  witness  had  failed  of  attending,  I  admit  that  a 
second  postponement  should  not  be  granted  in  this  case  of 
a  foreign  witness.  The  party  should  secure  himself  against 
consequences,  by  a  commission. 

We  must  be  confined  to  the  facts  before  us.  I  do  not 
ImI  authorized  to  indulge  in  presumptions.     I  cannot  tp^ 
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Aug.  1827. 

The  People 

▼. 
Vermi^ea. 
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uncA, 

Aug.  18S7. 

The  People 

▼. 
Venniljea. 


culate  on  the  question,  whether  the  defendants  might  not 
have  been  able  to  prove  the  facts  sought  through  Gen* 
Swifty  by  other  witnesses.  Such  a  course  appears  to  me 
to  be  contrary  to  aii  experience. 

This  case  has  been  treated  as  if  the  circuit  judge  had  a 
view  of  various  facts  not  now  before  us ;  and  which  con« 
trolled  him  in  the  exercise  of  bis  discretion.  Let  us  attend 
to  this.  I  understand  the  case  very  diflerently.  He  decided 
on  the  affidavits  produced.  No  question  was  then  before 
him  as  to  the  admission  on  the  part  of  the  prosecution. 
The  result  is,  that  the  Judge  who  had  presided  on  both  of 
the  previous  trials,  with  all  the  facts  before  him,  held  the 
application  to  be  completely  sustained.  We,  then,  have 
his  opinion,  that,  in  the  exercise  of  a  sound  discretion,  the 
trial  should  be  postponed.  This  involves  a  direct  negative 
upon  all  laches. 

Another  view  of  the  case  here  vpry  naturally  suggests 
itself.    The  judge  having  pronounced  the  affidavits  suffi- 
cient, ought  we  now  to  listen  to  the  imputation  of  laches, 
even  supposing  them  to  have  appeared  at  the  circuit  ?   Had 
the  judge  taken  a  different  course,  and  rejected  the  motion 
on  the  ground  of  apparent  laches,  the  defendants  might 
have  explained  the  imputation  ;  and  shown,  that  what  had 
this  appearance,  arose  from  causes  which  diligence  couM 
not  conquer.     As  the  cause  stood,  after  the  decision  in  £i« 
vor  of  the  affidavits,  all  explanation  was  put  out  of  the 
question,  by  that  very  decision.     It  would  have  been  im- 
pertinent.    Explanations,  too,  not  required  at  the  circuit, 
are  the  last  that  would  be  thought  of  being  given  here.    In 
Hooker  v.  Roger Sy  (6  CoweUy  57",)  we  held,  as  one  rea- 
son against  hearing  an  objection  to  a  similar  affidavit,  that 
it  was  not  raised  at  the  circuit. 

I  admit,  that  in  reviewing  the  decision,  which  is  consid- 
ered as  resting  upon  discretion,  we  should  be  careful  not 
to  overrule  it,  unless  the  rules  of  law  have  been  violated. 
What  is  judicial  discretion  ?  It  is  an  enlightened  view  of 
the  case,  and  a  correct  application  of  the  known  rulea  of 
law.  In  the  view  which  I  have  of  this  case,  it  can  hardly 
\m  said  there  was  a  discretion.    The  application  seema  It 
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be  as  plainly  within  certain  fixed  and  known  rules,  as  almost  S^^t^ 
any  other.  Discretion  itself,  however,  is  not  arbitrary.  s^-*v*w/ 
That,  too,  is  confined  by  rules  of  law.  The  People 

We  then  come  to  the  question,  whether  the  stipulation  VennUyea. 
of  the  district  attorney  should  have  been  received  as  an 
answer  to  the  motion.  I  do  not  understand  this  to  have 
entered  into  the  views  of  the  judge  at  all,  in  determining 
that  the  cause  should  go  off.  That  decision  was  absolute, 
that  the  defendants  had  a  right  to  the  postponement.  Nor 
do  I  understand  the  decision,  that  the  stipulation  should  be 
received,  as  at  all  connected  with  the  first  decision ;  or  as 
founded  in  the  weakness  or  suspicion  of  the  defendants' 
case.  It  must,  then,  have  gone  upon  the  notion,  that  it 
was  a  full  and  fair  substitute  for  the  oral  evidence  of  Gen. 
Sw\ft.  The  defendants  were  entitled  to  the  oral  evidence, 
or  what  was  equivalent ;  or  they  were  entitled  to  nothing. 
Is  it,  then,  an  answer,  to  say  *<  Gen.  Swift  would  so  swear  ?'^ 
Ii  such  a  mode  of  receiving  a  witness'  testimony  known  to 
the  law?  Should  time  be  taken,  at  this  day,  to  show  the 
diflerence  between  such  evidence,  and  the  oral  testioiony 
of  a  witness  ?  to  demonstrate  the  vital  importance  of  an 
open  and  public  examination  before  a  jury  ?  where  the 
witness  speaks  not  only  in  direct  language,  but  by  his  ap- 
pearance, his  explanations,  his  corrections  of  what  may 
be  doubtful,  inconsistent,  or  apparently  untrue?  Such  was 
the  testimony  to  which  the  defendants  were  entitled,  if  to 
any ;  not  evidence  reflected  through  their  affidavits,  sub- 
ject besides  to  have  its  already  diminished  and  feeble  force 
destroyed  by  adverse  testimony.  A  witness  is  called. 
He  is  impeached  in  certain  particulars.  Is  he  not  uni- 
formly called  again  to  correct  and  to  explain  ?  Is  it  not  fa- 
miliar with  the  whole  profession,  that  such  a  course  is  ma- 
terial, and  many  times  essential  to  the  ends  of  justice?  We 
all  know  the  superior  weight  of  a  witness  attending  in 
person ;  how  important  it  is,  especially  in  a  complicated 
matter,  that  he  should  be  on  the  spot  to  obviate  seeming 
eontradictions.  There  seeora  to  me  no  doubt  that  this  ad- 
lAbsion  was  very  far  from  giving  the  defendants  an  eqni- 
filent  for  Gren.  Swift's  personal  testimony.       Witnesses 
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.^^^SAi     ^ere  introduced,  the  tendency  of  whose  evidence  was  to 

Aug.  1887.        ,  ...  I'll  1 

^^p.,^^,^^  show  that  he  knew  nothing;  that  he  was  entirely  unac* 
In  the  romtter  of  quainted  With  the  transactions  in  controversy.  Various 
NewOTorfc.  explanations  might  have  been  given  to  that  evidence  by 
Gen.  Swift.  I  know  of  no  rule,  which,  in  a  case  Hke  this, 
stops  short  of  an  absolute  concession  of  the  facts  stated  in 
the  affidavit  of  the  party.  The  case  of  Brill  v.  Lord,  (14 
John.  341,)  cited  by  the  chief  justice,  virtually  concedes 
this  principle. 

Such  being  my  views  of  the  case,  I  concur  with  the  chief 
justice,  that  a  new  trial  should  be  granted. 

New  trial  granted. 

On  the  opinion  of  the  court  being  pronounced  as  above, 

Ogden  moved  that  a  commission  issue  for  the  examintt* 
tion  of  Gen.  Sunfty  and  that  the  rule  for  such  commission 
be  made  a  part  of  that  for  a  new  trial. 

Rule  accordingly. 


In  the  matter  of  opening  and  improving  Henrt 
Street  in  the  citt  op  New-Yore. 

Undartheita^  On  exception  taken  to  the  report  of  an  estimate  and  as- 
4S^V  178,)  the  sessment  by  three  commissioners,  this  court  referred  the 
m^^refSS^  matter  to  two  new  commissioners,  continuing  one  of  the 
to  confirm  an  ei-  q|j^    Thcso  three  reported  :  and  now 

iUDMf  and  av-  ^  ' 

Mstment   of  S 

in  th^citj  of     M.  Ulshoeffeff  for  the  city,  moved  for  a  rule  to  confinn 

iVho-Forlr,  re-  .,      ^.^^ 

ftrthemitterto  the  report. 

the  three  former 
commiMimien, 

'*"r7ttSn''  "^ot  •'*  P^^^>  contra,  (inter  alia,)  objected,  that  there  should 
the  former  com-  have  bccn  three  new  commissioners  appointed  to  make  the 
bf^tibem'wS  second  appraisal ;  or  all  the  old  commissioners  should  hava 

been  retained ;  that  the  court  were  bound  strictly  to  follow 

tilt  statute,  (S  JR.  L.  413,  a.  178.) 
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Cufia.  That  statute  is,  that  if  we  do  not  confirm  the  F^9Ai 
report,  we  shall  refer  it  to  the  same  commissioners  for  revi- 
sal  and  correction,  or  to  new  commissioners  to  be  appointed 
by  the  court.  Under  these  words,  we  think  the  reference 
was  regular.  The  greater  power,  to  retain  all  the  old  com- 
missioners, or  to  appoint  an  entire  new  board,  includes  the 
lesser  power  to  retain  part,  and  reject  part. 

Motion  granted. 


CoiT  against  Skinner. 
A  MOTION  was  made,  in  behalf  of  the  defendant  in  this     -^P^**pf  «*!• 

8tatut6  <H  lini* 

cause,  for  leave  to  strike  out  the  plea  of  payment,  and  to  tatioot  will  boi 
plead  the  statute  of  limitations.     The  motion  was  founded  nioaon^In  diJm 
OQ  an  affidavit  of  the  defendant,  that  he  had  a  good  and  ^^eHf**'    "^^^ 
substantial  defence  upon  the  merits,  as  advised  by  counsel: 
bat  that  owing  to  the  occurrence  of  the  transactions  on 
which  the  defence  was  founded,  at  a  remote  period,  he  ap-' 
prehended  it  would  be  difficult,  if  not  impossible  to  prove 
it     That  unless  he  should  be  allowed  to  plead  the  hmita- 
tioDy  his  rights  would  possibly  be  injured. 

H.  M.  Western,  for  the  motion. 

J.  Coit,  contra. 

Curia.  It  has  often  been  held,  that  a  plea  of  the  statute 
of  limitations  will  not  be  received,  as  matter  of  favor,  by 
way  of  amendment,  after  the  period  of  pleading  it  as  mattQi^ 
of  right  has  elapsed.  It  must  be  pleaded  in  (the  first  in- 
sUDce.     (1  Archb.  Pr.  124.     2  WUs.  253.)  ' 

Motion  denied. 
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urrcA, 

Attf.  1827. 

Ex  parte 
WUleoeki« 


jEZr  parte  Willcocks  and  others. 


The  statute,      D.  B.  Ogden,  for  the  relators,  moved  to  vacate  the  elec- 


l«!r>n«>rWat-  ^'on  of  directors  for  the  Utica  Insurance  Company,  held 
AmJiScf  Cd"  ^^^  3d  day  of  July  last.  The  company  was  incorporated 
eonieniio  powl'  ^y  the  Statute,  (sesa.  39,  ch.  52.) 

er  on  aoy  parUc-      J  j  \  »  / 

uiar  number  of      He  read  affidavits,  that  shortly  before  the  election,  at  a 

diraetors    te  do  ,  •  r     t  •  i  i     i- 

the  buemeM,or  mectmg  purportmg  to  be  a  meetmg  of  the  president  and  di- 
oerMoraffairaof  Tcctors  of  the  company,  but  at  which  no  one  was  present 
The  Biwibe7de-  ^^side  the  president  and  one  of  the  directors,  the  president 
v^*  **"|2Sr  ^^^g  ^t'so  a  director,  they  appointed  themselves  and  ano- 
Wbairaaitat-  thcf  of  the  directors  inspectors  of,  and  these  three  presided 

Qta     aiithorisef  •        «      .* 

aaaiaet  body  of  at  the  election. 

tm^ratM *a^  That  in  the  month  of  January,  1827,  the  directors  pa«8- 
f!^«!ctoreo/a  ®^  *  by-law,  or  resolution,  to  the  import  that  when  any  of 
•07«««w«.  to  the  directors  should  be  indebted  to  the  company,  so  much 
an  aiecUon^)  a  of  their  stock  as  should,  at  85  per  cent,  amount  to  the 
boSfjat'^ least, b  debt,  should  be  considered  as  hypothecated  to,  and  held  by 
eansStato  a^quo-  ^^^  Company,  as  security  for  the  debt ;  and  that  such  di- 
nm,  («.  f.  for  rectors  should  not  be  at  liberty  to  transfer  it,  till  the  debt 

the    paipose  of  ^  ,' 

designatiDff  in-  should  be  paid.  That  he  believed,  that,  at  least,  450 
esrporate  eieo-  shares,  thus  hypothecated,  were  voted  upon  by  the  direc- 

tioQ.) 

Words  in  such 
a  statnte,  (firectiac  that  a  majorUy  qf  thote  pretent  at  a  regular  meeting  shall  be  competent  to  do 
bosiness,  cannot  be  construed  as  authorizing  a  minority  to  act.     A  majority  is  necessary  to  constitute 
a  reguiar  tneeUng,    Otherwise,  where  the  ri^ht  to  do' the  act  is  in  the  constituent  members. 

The  statute,  (sets.  48,  ek.  325,  s.  9,)  authorizing  the  nupreme  court,  on  motion,  to  set  aside  a  corpo- 
ral* election,  and  to  make  nuch  order  and  |^ve  such  relief  as  right  and  justice  may  require,  does  not 
warrant  the  establishing  of  an  election  which  has  not  been  legally  conducted ;  though  the  objection  be 
BMrely  technical,  and  it  t>e  evident  that  the  result  is  satisfactory  to  those  who  have  a  majority  of  the 
iMal  votes. 

The  words  rijght  and  justice  in  a  statute,  mean  leral^  not  arbitrary  right,  &c. 

The  owner  of  stock  in  an  incorporated  company,  which  stands  in  his  name  on  the  transfer  books,  may 
voU  upon  it,  within  the  statutes,  (sms.  S9,  eh.  62,  and  test.  48,  ek.  S25,  t.  9,)  though  such  stock  be 
at  the  time  hypothecated  by  him. 

A  bv  law,  such  as  is  authorized  by  the  statute,  ('Mt.  S9,  eh.  52, 1. 10,)  viz.  that  a  stockholder,  in- 
iMNeo  to  an  incorporated  company,  shall  not  transfer  his  stock  till  what  he  owes  the  company  is  paid| 
doaa  not  aosoont  to  a  hypothecation. 

A  hypothe^Ltion  is  conventional ;  and  implies  a  right  to  convert  the  subject  into  money  by  sale,  on 
JiftuU  of  paying  the  debt. 

ttwikUt  ^  fwe  that  the  acts  of  officers  di  facto  are  valid,  applies  onlv  to  third  persons ;  not  whers 
tlM  pfooasding  it  dtreeted  to  the  vacating  of  an  election  conducted  by  officers  not  duly  appoiatad. 

Iifjietari  of  a  eoqporate  election  nsay  be  candidates  at  such  election. 

fWrn  of  ndo  lottnig  aaide  a  corporate  elaction,  and  ordering  a  aew  one. 
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tors  iQ  favor  of  the  ticket  which  succeeded ;  and  which 
the  relators  now  sought  to  set  aside.  It  was  not  disputed 
that  the  shares  in  question  stood  in  the  name  of  those  who 
voted  on  them,  upon  the  transfer  books. 

W.  H.  Maynard,  contra,  read  affidavits,  denying  that 
the  alleged  by-law,  or  resolution,  had  been  passed,  and  to 
shew  that  the  election  had  been  fairly  conducted,  and 
that  the  result  was  satisfactory  to  stockholders  owning  a 
majority  of  the  shares. 

The  election  was  for  9  directors,  the  number  originally 
designated  by  the  commissioners  under  the  act ;  and  which 
had  been  continued  ever  since.  Two  opposite  tickets 
were  supported ;  one  by  the  relators  and  their  friends, 
which  failed.  The  inspectors  certified  in  favor  of  the  can- 
didates named  upon  the  other  ticket,  who  had  entered  up- 
on the  execution  of  their  duties. 


uncA, 

Aug.  1827. 

Ex  parte 
WUicodu. 


Ogden,  in  support  of  the  motion.  The  statute  incorpo- 
rating this  company,  (sess.  39,  ch.  52,  4  L.  N.  Y.  47,  a,) 
contains  no  provision  authorizing  a  less  number  of  the  di- 
rectors for  the  time  being,  than  a  majority,  to  appoint  in- 
spectors of  election.  Clearly,  two  only  out  of  the  nine  do 
■ot  constitute  a  board. 

But  suppose  the  inspectors  to  have  been  regularly  ap- 
pointed. The  election  itself  was  irregular.  The  stock 
upon  which  several  of  the  directors  were  allowed  to  vote 
for  the  successful  ticket,  was  hypothecated  to  the  compa- 
ny in  virtue  of  the  by-law.  The  case  is  within  the  principle 
of  Ex  parte  Holmes,  (5  Cowen^  4!26.) 

The  denial  in  the  opposite  affidavits,  that  the  by-law  ex- 
ists, is  not  full  and  satisfactory. 

S.  A.  Foot  and  Talcott,  (attorney  general,)  contra. 
The  only  provision  in  the  act  of  incorporation,  bearing  up- 
on the  number  of  directors  necessary  to  constitute  a  board, 
is  contained  in  the  15th  section.  The  number  is  not  direct- 
ly specified.  But  the  act  declares,  that  at  every  regular 
meeting  of  the  board  of  directors,  a  majority  of  the  direc- 
tors preeerUy  shall  be  competent  to  decide  on  all  business 
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and  conceras  relating  to  the  corporation.  The  word  re^ 
gtdar  relates  to  the  time,  place  and  manner  of  calling  the 
meeting ;  not  the  number.  The  intention  of  the  statute 
is,  that  any  number  of  directors  regularly  convened  ift  these 
respects,  shall  be  able  to  bind  the  company  by  a  majority 
of  their  voices.  If  there  be  any  one  present  at  such  a 
meeting,  his  resolution  alone  would  be  conclusive.  Un- 
less this  be  the  construction,  the  words  of  the  statute,  a 
majority  present^  cannot  have  effect.  The  rule  is,  that 
every  part  shall  operate,  when  it  can  be  made  to  do  this. 
(1  Show.  108.  Hardf.  344.)  The  statute  intended  to 
facilitate  business,  by  thus  enabling  any  one  present  to 
act,  though  all  the  others  may  chance  to  be  absent. 

But  suppose  the  appointment  of  inspectors  void.  We 
say  there  was  no  need  of  any.  The  act  no  where  requires 
that  any  should  be  appointed.  It  is  proper ;  but  not  es- 
sential. The  right  of  nominating  persons  to  govern  the 
proceedings  and  canvass  the  votes,  is  incident  to  every  cor- 
poration. No  certain  form  of  doing  this  is  necessary.  It 
is  enough  that  the  voters  attended,  and  acquiesced  in  the 
inspectors  named,  by  voting  through  them.  This  was  a 
virtual  election. 

Again ;  the  inspectors  acted  under  color  of  authority ; 
and,  as  to  third  persons,  their  acts  are  valid,  even  admitting 
the  necessity  of  an  appointment.  The  election,  if  it  were 
necessary,  might  be  sustained  upon  this  intermediate  point. 
(9  John.  135.  7  John.  549.)  Suppose  some  of  the  in- 
spectors of  our  political  elections  improperly  appointed: 
would  this,  per  ae,  subvert  the  election  ? 

Resting  the  question  on  general  principles,  independent 
of  the  statute,  and  admitting  that  inspectors  must  be  chos- 
en, it  is  by  no  means  clear  that  the  choice  was  irregular. 
{Lane,  21.)  It  is  the  case  of  an  electing  power:  and 
the  rule  would  seem  to  be,  that  unless  the  number  ii?  de- 
fined, a  majority  of  those  acting  may  elect,  (id.  5  £Wf« 
2696.)  Here  the  number  of  directors  is  not  definite  ;  iNt 
by  the  3d  section,  (though  they  may  not  exceed  nine,li 
Miy  be  varied  on  resolution,  and  due  notice  given.  - ' 
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The  by-law  supposed  to  work  an  hypothecation,  is  de- 
nied. But  suppose  it  to  exist,  as  set  forth  in  the  relators' 
affidavit :  it  does  not  appear  that  the  number  of  votes 
charged  as  improperly  given,  would  have  turned  the  elec- 
tion the  other  way,  had  they  been  subducted.  This  is  ne- 
cessary according  to  the  case  Ex  parte  Murphy,  (7  Cowen, 
153.) 

We  deny  that  the  case  is  within  that  cited  from  the  5th 
of  Cowen,  if  the  number  of  votes  excepted  to  were  suffi- 
cient to  raise  the  question.  The  names  there  stood  on  the 
transfer  books  as  trustees.  Here  they  are  absolute.  The 
statute,  {sess.  48,  ch.  325,  s.  11,)  upon  which  that  case 
went,  is  peremptory,  that  the  transfer  books  shall  be  con- 
clusive of  the  right  to  vote.  Indeed,  such  is  the  effect  of 
the  decision.  The.  entry  was  satisfied  by  looking  to  the 
eutui  que  trust ;  and  it  turning  out  that  he  had  no  right 
to  vote,  a  new  election  followed.  The  entry  was  ambigu- 
ous. But  the  court  will  not  go  beyond  that  case,  unless 
the  entry  is  fraudulent,  or  in  evasion  of  the  statute.  No- 
thing of  that  kind  is  pretended  here. 

We  utterly  deny,  however,  that  there  is,  or  can  be  a  by- 
law operating  as  a  hypothecation  of  stock.  The  only 
power  to  secure  debts  due  from  stockholders  through  the 
medium  of  their  stock,  is  given  by  the  10th  section,  which 
aothorizes  the  directors  to  refuse  a  transfer  of  any  one's 
stock  until  what  he  owes  the  company  is  paid.  Any  by- 
law beyond  this  is  denied  ;  and  if  passed,  it  would  be  void 
for  want  of  power.  Almost  every  company  in  the  state, 
it  is  presumed,  has  such  a  standing  by-law.  It  is  author- 
iied  by  almost  every  charter.  But  it  bears  no  resemblance 
to  a  hypothecation.  There  is  a  very  great  difference  be- 
tween a  hypothecation  and  this  general  lien.  A  hypoth- 
ecation must  be  conventional  entirely.  It  is  a  mortgage 
tK  pledge  of  specific  property  for  a  specific  debt ;  very 
different  from  a  mere  lien  for  general  indebtedness.  The 
cbject  is  merely  to  retain  the  stock  within  reach  of  the 
company,  by  execution  for  the  debt,  or  a  proceeding  in  chan- 
in  nature  of  an  execution ;  or  to  create  a  disability, 
a  penalty  for  not  paying.  The  stock  cannot  be  used  ^ 
Vol.  VII.  52 
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bat  no  absolute  property  can  be  acquired  iii  idrtue  of  the 
lien.  It  is  an  essential  characteristic  of  a  hypothecation^ 
that  the  creditor  may  make  the  absolute  property  his  own, 
by  a  sale  either  at  law  or  on  a  bill  filed.  In  this  case, 
chancery  would  not  compel  a  sale  on  default  of  payment. 

But  if  this  be  a  hypothecation^  the  stock  rightfully  stood 
in  the  name  of  the  original  owner,  and  conferred  the  right 
to  vote.  It  is  of  the  nature  of  a  hypothecation,  that  it  trans- 
fers no  possession.  (2  BL  Cam.  159.)  The  charter  gives 
the  right  of  voting  to  the  possessor  of  the  stock. (<5»  3.) 

But  wHy  was  not  this  objection  raised  at  the  time  of  the 
election  ?  When  can  bodies  corporate  be  quiet  or  safe  in 
their  elections,  if  a  secret  defect,  known  to  the  objector, 
may  be  passed  over  at  the  time ;  and,  the  result  turning 
out  adversely,  be  afterwards  urged  as  the  ground  of  a  mo- 
tion for  a  re-election  ? 

There  is  no  doubt  the  result  was  according  to  the  wishes 
of  those  holding  a  majority  of  the  stock.  And  the  court  are 
not  bound  to  overturn  the  election,  if  they  see  that  it  may 
in  justice  be  supported.     (Laws,  sess.  48,  cA.  325,  s.  9.) 


E.  WiUujLtns,  in  reply.  The  frequent  scrambles  for  the 
direction  of  these  incorporated  money  companies  became 
a  public  evil.  This  produced  the  provisions  in  the  9th  sec- 
tion  of  the  act  of  1825,  (sess.  48,  p.  451,)  conferring  the 
right  of  summary  interference,  now  sought  for  at  the  hands 
of  the  court.  This  'statute  should  be  construed  liberally. 
The  election  should  be  set  aside,  if  there  is  the  least  prob- 
able chance  that  the  exclusion  of  the  improper  votes  would 
have  turned  the  scale.  This  should  be  done  for  the  sake 
of  purity  and  confidence  in  such  proceedings. 

The  number  of  directors  are  definite.  By  the  8th  sec- 
tion, the  commissioners  for  organizing  the  company  were 
empowered  to  designate  that  number.  It  was  fixed  at 
nine,  and  has  ever  since  remained  the  same.  The  num- 
ber being  designated,  it  became  definite.  What  was  be- 
fore uncertain  was  thus  made  certain,  unless  altered  by  a 
law  of  the  company.    But  the  directors  are  not  the  elec- 


OP  THE  STATE  OF  NEW-YORK. 


407 


tors.  The  right  of  election  resides  in  the  stockholders, 
whose  number  is  indeed  indefinite  ;  and  the  votes  of  a  mi- 
nority will  control,  unless  met  by  votes  for  other  candi- 
dates. A  majority  need  not  appear.  This  must,  in  the  na- 
ture of  things,  be  so  of  all  elections,  political  and  corpo- 
rate, where  they  are  not  confided  to  a  select  body.  The 
voters  here  are  electors.  They  do  not  act  as  officers. 
Our  complaint  is,  that  the  directors,  the  officers  of  the  com- 
pany, have  not  legally  appointed  inspectors ;  an  act.  per- 
taining to  them  as  officers. 

The  corporation  has,  through  their  directors,  power  (by 
the  9th  section  of  their  charter,)  to  pass  laws  regulating 
the  election.  This  involves  the  right  of  requiring  inspec- 
tors ;  a  body  essential  to  the  due  ordering  of  an  election  ; 
a  body  which  exists  in  this  company,  under  their  by-laws. 
The  contrary  is  not  pretended.  In  making  the  by-law  for 
inspectors,  and  passing  resolutions  for  their  appointment, 
we  say  there  must  be  a  full  board  adequate  to  do  a  legisla- 
tive act.  Can  that  ever  be  done  by  only  one  or  two  of  a 
large  aggregate  body  ?  Can  a  minority  possess  the  power 
of  enactment  ?  Can  the  speaker  and  clerk,  in  the  absence 
of  every  other  member,  pass  a  valid  law  ?  By-laws  are  the 
expressed  will  of  the  corporate  body.  When  the  statute 
of  charter  says  that  a  majority  present  may  act,  it  presup- 
poses that  a  board  regular  and  competent  by  the  common 
law,  have  first  convened.  Admit  that  a  majority  may  then, 
by  the  common  law,  do  business:  this  is  not  to  say  the 
statute  has  no  operation.  It  operates  in  affirmance  of  the 
common  law  ;  a  very  usual  case  in  legislation.  The  most 
of  the  provisions  in  this  very  charter  are  merely  confirmato- 
ry of  powers,  which  would  have  been  full  and  undisputed 
at  the  common  law. 

What  effect  the  acts  of  illegal  officers  may  have  in 
relation  to  third  persons,  it  is  not  necessary  to  inquire ;  for 
the  question  here  is  directly  between  the  original  parties. 
All  are  members  of  the  corporation,  and  party  or  privy  to 
the  proceeding.  A  man  who  undertakes  to  decide  on  my 
rights,  must,  as  between  him  and  me,  shew  himself  some- 
thing more  than  an  officer  de  facto.    The  statute  of  1825 
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contemplates  a  case  of  this  kind.  Elections  are  always 
conducted,  in  the  sense  of  gentlemen,  by  officers  either  de 
facto  or  de  jure.  To  say  the  court  cannot  interfere  in  ei- 
ther case,  would  be  to  repeal  the  statute.  But  they  were 
not  in  by  color  of  office.  They  appointed  themselves  at 
a  meeting  which  had  not  the  semblance  of  a  board  ;  and 
acted  without  legal  pretence  of  authority.  The  rule,  how- 
ever, does  not  apply  to  a  proceeding  which  brings  the 
election  directly  in  question.  That  case  involves  every 
question  of,  night  every  question  of  regularity.  The  fa- 
vor extended  to  officers  de  facto,  is  an  exception  in  favor  of 
innocent  strangers  who  act  without  a  view  of  the  whole 
ground. 

We  agree  that  the  court  must  be  satisfied,  before  they 
can  act  on  the  ground  of  illegal  votes,  that  a  sufficient  num- 
ber were  received  against  us  to  turn  the  election.  [The 
counsel  examined  the  proofs,  and  contended  that  this  fact 
was  established.] 


Curia.  The  affidavits  in  this  case  are  very  volumin- 
ous ;  and  disclose  the  utmost  fairness  throughout  the  pro- 
ceedings in  question.  The  result  probably  accords  with 
the  wishes  of  those  holding  a  decided  majority  of  the  votes. 
But  these  are  considerations  to  which  we  cannot  advert,  if 
there  be  lawful  ground,  however  strict  and  technical,  for 
saying  the  election  was  irregular.  True,  by  the  9th  sec- 
tion of  the  act  of  1825,  we  are  to  make  such  order  and  give 
such  relief  as  right  ^nd  justice  may  appear  to  require.  But 
we  cannot  pronounce  on  this  right  and  justice  arbitrarily. 
The  statute  means  the  legal  rights  of  the  parties. 

By  the  3d  section  of  the  act  incorporating  this  company, 
the  stock,  property,  estate,  afTairs  and  concerns  of  the  cor- 
poration, shall  be  managed  and  conducted  by  directors ; 
and  the  15th  section  is,  that  a  majority  present  at  a  regular 
meeting,  shall  be  competent  to  decide  on  all  business  and 
concerns  relating  to  the  corporation.  The  original  com- 
missioners declared  that  the  number  of  directors  should 
be  nine ;  and  no  alteration  has  since  taken  place  in  that 
respect    We  mast,  therefore,  assume  this  as  the  settled 
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and  definite  number.     Then,  did  two  of  that  number  con- 
stitute a  board  for  tlie  purpose  of  doing  any  act  regulating 
the  election  ?     We  must  take  both  parties  as  assuming  up- 
on these  papers,  that  inspectors  were  necessary.     It  would 
be  violent    to  presume  that    the  corporation    intended   to 
proceed  without  so  usual,  not  to  say  necessary  organ  of  an 
election.     The  1  Ith  section  of  the  act  of  1825,  supposes 
them  to  exist  in  every  case.     It  was  the  business  of  the 
directors,  as  officers  of   the   company,  to  see    that    these 
agents  were  properly  appointed.     In  order  to  the  transac- 
tion of  this  as  well  as  other  business,  there  must  be  a  com- 
petent board.     Whether  we  are  to  regard  this  as  an  elect- 
ing power ;  or  as  part  of  the  business  of  the  directors  in 
their  regulation  of  the  election  ;  and  (among  other  regula- 
tions) a  designation  of  the  persons  who  shall  receive  and 
canvass  the  votes :  in  either  view,  we  think  there  must, 
at  least,  a  majority  of  the  directors  be  present  to  consti- 
tute a  board  (a).     Some  statutes  of  incorporation  declare 
expressly  what  number  is  necessary  to  make  a  board.     Not  273,  ^  'id, 
so  here.     We  do  not  understand  the  words,  "a  majority  and^Rexw!^"^' 
of  the  directors  present  shall  be  compet'ent,  &c."  in  the  .'?*""j![jjr» 
15th  section,  as  amounting  to  a  declaration  that  a  minority, 
however   small,  may  decide.     It  leaves  the  number  com- 
petent to  a  quorum,  to  be  determined  by  the  rules  of  the 
common  law,  which  in  no  case  of  this  kind  is  satisfied  with 
less  than  a  majority.     If  it  be  the  exercise  of  the  power  to 
make  by-laws,  rules  or  regulations,  conferred  upon  them 
by  the  9th  section  of  the  act  of  incorporation,  the  point  is 
clear.     They  are  prescribing  a  rule  of  conduct ;  and  their 
acts  are   in  the   nature   of  legislation.     The  general  rule, 
also,  is,  that  to  make  a  quorum  of  a  select  and  definite  bo- 
dy of  men  possessing  the  power  to  elect,  a  majority  at  least 
must  be  present  ;(6)  and  then  a  majority  of  the  quorum 
may  decide(c).     Here  were  but  two  out  of  nine  directors.  co^,iii. 
Not  being  a  majority,  the  election  must  be  set  aside  on 
that  ground.     The  distinction  is  between  a  corporate  act  to 
be  done  by  a  select  body,  and  one  to  be  performed  by  the 


{b)Jd,4'vid. 
t  £ydon 


(e)  1  Kyd  on  Corp.  401, 411.    Cowp.  538,  per  14.  Manefieidy  C.  J, 
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UTIC|,      constitaent  members.     In  the  latter  case,  a  majority  of 
^^^^^^,^^    those  who  appear  may  act(d)(l). 

Ex  parte  Here  we  might  stop.     But  it  is  important  to  any  future 

election,  that  we  should  pronounce  on  the  right  to  vote 

[d)  1  MM  on  upon  what  is  here  called  hypothecated  stock.     We  do  not 

r^S'.  mi'is,  consider  it  such,  in  virtue  of  the  standing  by-law  which  is 

P*r^'^^'  admitted  to  exist  under  the  10th  section;  and  which  we 

yon;  ana    the  ' 

there  cU'  believe  is  very  common  in  the  corporations  of  the  state. 
Hypothecation  is  conventional ;  and  implies  the  power  of 
rendering  the  subject  available  by  way  of  sale,  to  satisfy  the 
debt  on  default  of  payment.     The  stock  stood  on  the  trans- 
,  fer  books  in  the  name  of  the  voters.     This  is  generally 

conclusive  upon  the  inspectors ;  and  we  consider  it  so  in 
the  case. 

(1)  In  the  first,  and  I  belieye  the  only  edition  of  Kyd  on  Corporations^  that  au- 
thor reroarfcS|  that,  **  At  common  law,  independently  of  any  specific  ^constitution, 
when  the  power  of  acting  is  entrusted  to  any  specific  number  of  persons,  whether 
definite  or  indefinite,  any  number  of  the  whole  body,  however  minute,  is  sufficient  to 
form  a  legal  assembly,  if  all  be  properly  summoned  to  attend."  He  instancao  the 
hotise  of  commons  'composed  of  558,  any  number  of  which,  40,  for  instance,  form  a 
house.  If  this  learned  vitriter  intended  to  include  bodies  of  men,  empowered  to  act 
judicially,  he  certainly  spoke  against  what  is  now,  at  all  events,  the  settled  law.  Not 
only  a  majority,  but  the  whole  number  of  such  a  body  must  convene ;  though  whea 
convened,  a  majority  may  decide. 

In  saying  so  of  any  integral  part  of  a  corporation,  he  admits  that  he  is  at  issue 
with  what  he  insists  was  an  ai^tratt  proposition  of  lord  Kenyan^  in  Rex  v.  BdU 
ringer^  (4  T.  R.  810.)  This  was,  that  where  the  number  of  the  integral  part  is  de- 
finite, there  mu$t  be  a  major  part  qf  the  whole  number  conetituted  by  the  charter^ 
in  order  to  make  the  eleciione^  and  do  the  teveral  act*  under  it.  In  that  case,  the 
charter  expressly  authorized  the  major  part  of  the  common  council,  86  in  number, 
to  make  the  election.  The  defendant  was  elected  a  member  by  18,  the  whole  surnr* 
ing  number  of  the  council.  The  election  was  pronounced  void,  on  pleading,  upon  in* 
formation  in  nature  of  a  quo  warranto,  Mr.  Kyd  assumes  that  words  conferring  a 
power  to  act,  on  a  majority  of  a  definite  number,  by  the  words  they^  or  a  majority  tf 
them^  or  the  like,  are  restrictive ;  and  had  been  held  by  the  cases  to  mean  (what  be 
admits  is  counter  to  the  grammatical  construction  of  the  words)  "  not  less  than  a 
majority."  He  therefore  puts  Rex  v.  Bellringer  among  the  cases  which  went  up- 
on the  restrictive  nature  of  those  words ;  hence  infers  that  lord  Kenyon  was  speak- 
ing obiter;  rejects  his  position ;  and  winds  up  with  stating  the  general  rule,  **'I1iat 
where  no  mention  is  made"  (in  the  charter)  "  of  the  major  part^  either  in  the  cue 
of  a  definite  or  indefinite  body,  any  number  duly  assembled,  however  small,  is  tufr 
dent  to  form  a  corporate  assembly."  He  admits  that  where  the  number  is  m- 
d^ifimitt  the  clause  of  the  "  major  part"  is  inoperative.  ( Vid.  1  Kyd,  on  Co9p> 
418  to  425.) 
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But  we  do  not  hesitate  to  say  that,  in  a  clear  case  of  hy- 
pothecation, the  pledgor  may  vote.  The  possession  may 
well  continue  with  him,  consistently  with  the  nature  of  the 
contract ;  and  the  stock  remain  in  his  name.  Till  enforc- 
ed, and  the  title  made  absolute  in  the  pledgee,  and  the 
name  changed  on  the  books,  he  should  be  received  to  vote. 
It  is  a  question  between  him  and  the  pledgee,  with  which 
the  corporation  have  nothing  to  do.  Ex  parte  Holmes 
has  been  relied  on  as  governing  this  case :  but  there  the 
shares  stood  in  the  names  of  persons  who  were  trustees  for 
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Ex  parte 
Willcocki. 


Now,  axlmitting  that  some  of  the  former  cases  had  gone  upon  the  special 
words,  the  major  party  is  it  not  quite  as  natural  to  suppose  that  lord  Kenyon^ 
in  the  case  cited,  intended  to  bring  them  all  back  to  the  grammatical  sense  ; 
the  sense  which  prevailed  when  they  were  applied  to  an  indefinite  number ; 
■nd,  we  may  add,  to  their  common  sense,  by  denying  all  restrictive  effect  in  both 
easet?  if  so,  his  proposition  was  not  an  abstract  one.  He  adopted  the  idea 
which  Mr.  Kyd  himself  hints  as  probable;  (id.  423;)  that  these  words  were  in- 
troduced through  more  abundant  caution,  to  avoid  the  possible  inference  that 
without  them,  the  prescrice  of  the  whole  body  might  be  required.  In  this  yiew, 
lord  Kenyan  was  speaking  within  the  record  ;  and  the  case  of  Rex  v.  Bellring' 
er,  must  be  considered  as  a  direct  authority  for  the  proposition  in  question.  Al- 
most any  lawyer,  ti>o,  I  imagine,  would  concur  with  lord  Kenyan^  that  he  was 
borne  out  in  his  proposition  by  the  dictum  of  lord  Mantfieldy  in  Rex  v.  VarlOf 
(Cotop.  250.) 

Rex  V.  Beltringer  was  decided  in  1792.  In  1793  and  4,  Mr.  Kyd'a  treatise 
was  published.  With  that  before  them,  the  king's  bench  continued  to  reason  in 
the  same  way.  In  1795,  Rex  v.  Miller^  (6  T.  R.  268,)  came  before  that  court. 
The  mayor  of  Northampton  was,  by  statute  charter,  to  be  elected  by  48  burgese- 
es,  as  one  of  the  several  integral  parts  of  the  corporation.  The  burgesses  were  re- 
duced to  19  when  the  defendant  was  elected  mayor  ;  only  3  of  whom  assembled  on 
that  occasion.  The  town  received  a  royal  charter  subsequent  to  its  statute  incorpo- 
ration ;  but  the  former  was  laid  out  of  view  as  Toid  ;  the  latter  standing  in  its  way  at 
the  time.  The  question  was  upon  the  validity  of  the  election,  on  pleadings,  upon  in- 
formation in  nature  of  a  quo  toarranto.  All  the  judges  spoke  to  the  question ;  and 
three  of  them  expressly  recognized  the  proposition  in  Rex  v.  Bellringer^  which  Mr. 
Kyd  questions  as  abstract.  The  words,  "  or  the  major  part  of  them,"  may  now,  there- 
fore, be  considered  as  mere  surplusage,  when  applied  to  a  corporate  body,  either  of  a 
definite  or  indefinite  number.  (Vid.  6  T.  R.  278  to  261,  per  Ld.  Kenyan^  C.  /., 
Grose  and  Lawrence,  Ja.) 

I  observe  that  Mr.  Dane,  of  MaeeachutettSy  in  his  late  abridgment,  puts  the  two 
cases  above  cited  from  the  Term  Reporter  on  general  principles,  not  the  words  of  the 
charter.  He  illustrates  these  cases  thus :  *'  If  the  charter  require  12  common  council 
men,  kc.  to  elect  or  do  an  act,  7  of  them  at  least  must  be  present ;  though  4  of  the  7 
may  give  the  vote ;  and  if  3  of  the  12  die,  still  7,  a  major  part  of  the  whole  It,  muit 
meet/*    (6  Dam'9  Abr,  160.) 


413 


CASES  IN  THE  SUPREME  COURT 


uncA, 

Aag.  18ST. 


the  corporation.  They  were  designated  as  trustees.  Lit- 
erally, they  might  have  voted :  but  we  allowed  it  to  be 
shown  that  they  were  trustees.  To  give  the  transfer 
books  such  a  binding  effect  as  to  shut  out  all  inquiry  in 
every  case,  might  enable  the  directors  to  control  the  elec- 
tion through  the  funds  of  the  institution.  We  never  in- 
tended by  that  decision,  to  open  an  inquiry  into  every  case 
of  hypothecation. 

N.  B.  On  an  inquiry  by  the  counsel  for  the  present  act- 
ing directors,  whether  it  would  be  considered  lawful  for  the 
inspectors  to  be  candidates  for  the  direction ;  the  justices 
answered  in  the  affirmative. 

Rule,  '<  That  the  election  held  upon  the  3d  day  of  July 
last,  for  nine  directors  of  the  Utica  Insurance  Cbmpanjfy 
be  vacated  and  set  aside ;  and  that  a  new  election  for  direc- 
tors of  the  said  company  be  held  pursuant  to  the  charter 
and  by-laws  of  the  said  company ;  and  that  the  same  be 
held  within  thirty  days." 


Omiitiiij;  to 
notice  costa  for 
taxation,  does 
not  affect  the  re- 
parity  of  the 
jttdcment 

The  onlj  con- 
sequence 18,  that 
the  party  can  be 
eompelled  to  re- 
tax  at  his  own 
expense. 
^  A  bill  of  excep- 
tiottf  itajs  pro- 
eeedinjpi  no  lon- 
ffmr  than  while  it 
!■  oending  and 
UMietennined  in 
the    rapreuM 


Jackson,  ex  dem.  Eden,  against  Varick  and  Bacox. 

In  ejectment  for  premises  in  the  city  of  New-  York. 

A  verdict  having  passed  for  the  plaintiff,  the  defendants 
made  a  case  upon  which  to  move  for  a  new  trial.  A  bill 
of  exceptions  was  also  sealed  by  the  judge  who  tried  the 
cause.  This  court  denied  a  new  trial  upon  the  case;  but 
ordered  that  the  defendants  should  have  the  benefit  of  their 
bill  of  exceptions,  for  the  purpose  of  bringing  error.  The 
order  was  on  the  5th  of  June.  The  plaintiff  immediately 
perfected  his  judgment,  issued  a  writ  of  possession,  and 
caused  it  to  be  executed  on  the  7th  of  June,  without  hav- 
ing given  any  notice  of  taxing  the  costs. 

The  defendants  afterwards  brought  a  writ  of  error ;  up- 
on which  the  cause  is  now  depending  in  the  court  of  errors. 


OF  THE  STATE  OF  NEW-YORK. 

J.  Platty  now  moved  to  set  aside  the  writ  of  possession, 
with  all  subsequent  proceedings,  and  that  a  writ  of  resti- 
tution issue ;  on  the  ground  that  the  proceedings  on  the 
part  of  the  plaintiff  were  irregular.  He  relied  on  the 
grounds,  that  no  notice  of  taxing  the  costs  had  been  given  ; 
and  that  the  bill  of  exceptions  was  a  stay  of  proceedings, 
per  96. 
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M'Michael 

V. 

Knapp. 


G.  C.  Bron^on,  contra. 

Curia.  The  omission  to  give  notice  of  taxing  costs, 
never  affects  the  regularity  of  the  judgment.  This  has 
been  ruled  many  times ;  and  the  practice  is  settled  beyond 
all  dispute.  The  only  consequence  of  omitting  notice,  is  a 
re-taxation  at  the  expense  of  the  party. 

True,  a  bill  of  exceptions  stays  proceedings,  per  se, 
while  it  is  pending  for  argument  in  this  court ;  but  not  a 
moment  longer.  The  party  who  prevails,  may,  on  our  pass- 
ing upon  it,  take  the  effect  of  our  decision  as  soon  as  he 
pleases,  subject  to  be  arrested  by  writ  of  error  and  bail 
within  the  4  days.  A  writ  of  error  has,  in  this  case,  been 
prosecuted  ;  but  no  bail  is  in  to  this  day. 

Motion  denied. 


M'MicHAEL  and  Duane  against  Knapp  and  Bargt. 

The  plaintiffs  had  issued  and  caused  to  be  returned,  a  y.^)^]^*J',°"*;J^ 
fi.fa.  against  the  defendants,  on  which  part  of  the  judg-  in  part,  a  second 
ment  was  collected.  Afterwards  they  issued  a  second  fi.  first,  and  the 
fa.  without  reciting  the  former,  or  the  proceedings  upon  Sent,  fiiut^e 
it.  The  second  was  for  the  whole  amount  of  the  judg-  JTbamilndabii! 
ment ;  but  was  endorsed  for  the  balance  due. 

M.  Hqgfmany  moved  ^  set  the  second  fi,  fa.  aside  for 
irregularity. 

Vol.  VH.  53 
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s^^^,^^^    be  of  opinion  that  the  proceeding  was  irregular. 

EveriU 

tTLi  Curia.    In  strictness,  the  second  execution  should  hare 

recited  the  first,  and  the  proceedings  under  it.(a)^  But  the 
plaintiffs  may  amend  on  payment  of  costs. 

Rule  accordingly. 

(a)  Vid.  Oviat  t.  Fyner,  (1  Salk.  318.)    Tid,  Pr.  9S4,  S.  P. 


Wood. 


EvERiTT  against  Wood. 

The  only  A  MOTION  was  made,  in  behalf  of  the  plaintiff,  to  vacate 

to  prMwre  tho  the  judgo's  ordcr  to  stay  proceedings;  which  was  granted 
B^Maofan'  with  a  view  to  a  motion,  by  the  defendant,  to  set  aside  the 
tiSSTS'to^oS^  report  of  referees.  The  proposed  motion  related  to  the 
it  for  argument,  merits.    The  defendant  had  noticed  it  for  argument,  and 

mnd  briiig  it  to  a  .  . 

hearbgjwhen  placcd  it  ou  the  Calendar,  in  October  term,  1825,  and  again 
order  to  itay^^  in  February  term,  1826.  But  since  that  time,  it  had  not 
proceedings,      y^^j^  noticcd  for  argument  by  either  party. 

W.  Sf  H.  G.  Lowerre,  for  the  motion. 

G.  Clarkf  contra,  cited  1  Caines,  484 ;  3  id.  151. 

Curia.     This  motion  was  enumerated  ;    and  belonged 
to  the  calendar.     It  is  a  rule  in  relation  to  that  whole  class 
of  motions,  that  they  may  be  noticed  by  either  party ;  and 
brought  to  argument  in  their  turn.     The  only  mode  of  dis- 
posing of  them,  where  there  is  an  order  to  stay  in  force,  is, 
to  notice  and  bring  them  to  argument.     The  general  order* 
to  stay  proceedings  operates  till  this  be  done.     Such  has 
been  the  practice  ever  since  the  decision  in  Jackson  v. 
Brownell,  (3  Caines,  151.)     The  anonymous  case  in  the 
same  book,  (p.  152,)  must  have  related  to  a  non-enumerat- 
ec^  motion :    otherwise  it  is  inconsistent  with  Jackson  v. 
BrowndL    The  practice  according  to  which  we  now  de- 
cidei  grew  out  of  the  general  rule  of  January  term,  1803, 
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which  allows  either  party  to  give  notice  of  an  enumerated     ^^^^ 
motion.     The  motion  to  set  aside  a  report  of  referees  on  the 


merits,  is  as  clearly  enumerated  as  a  motion  for  a  new  trial    ^h^  P^9 
on  a  case.  Memtt. 

Motion  denied. 


Thb  People  against  Merritt. 

BowEN  &  ^c/f,  defendants  in  ejectment,  at  the  suit  of  an'^'attaSmlM? 
Jackson  ex  dem.  Merritt,  having  recovered  a  verdict,  and  ^*»'  °®^  .p»y»« 
judgment  for  costs  against  the  nominal  plamtiiT,  caused  a  lessor  m  ejoct- 
demand  of  the  taxed  costs  to  be  regularly  made  of  the  les-  ment fMMthid^ 
8or  of  the  plaintiff,  except  that  no  ca>  sa.  for  the  costs  verficij  a oLta. 
against  the  nominal  plaintiff,  was  shown  to  the  lessor  at  the  ISi^^iaimifffoJ 
time.  The  lessor,  (now  defendant,)  beins  brought  up  on  J»«  fo^s  miist 
attachment  for  non-payment,  answered  this  fact  on  mter-  ed. 
rogatories;  whereupon, 

fV.  H,  Maynard  moved  that  he  be  discharged. 

J.  A.  Collier,  contra. 

Curia.  We  see  no  substantial  ground  for  requiring  the 
exhibition  of  a  ca,  sa, ;  but  it  is  so  with  many  of  our  rules 
of  practice.  It  is  no  reason  for  rejecting  them,  that  we 
cannot  see  at  once  the  principle  on  which  they  rest. 
The  uniform  course  has  been  to  shew  the  ca.  sa. ;  and  this 
accords  with  the  rule  laid  down  in  the  books(a).  The 
defendant  must  be  discharged  with  costs. 

Motion  granted. 

{a)  Such  is  the  scitle.l  practice  of  ihe  K.  B.  (TUly  v.  Baily^  Mich.  6  Geo.  2. 
Runn.  on  Eject.  416,  17.  Adam*  on  Eject.  RuggM  ed.20i,  S.  C.)  But  the 
ca,9a.  may  be  oniitt<vI  in  tho  C.  P.  {Adams  on  Eject.  Ruf(glen  ed.  303,  and  note 
( A ) .     Doe  V .  Salter,  3  Taunt  485 . ) 
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Jtdnon 

Mather.  LaNSING    agoinst  M'KlLLUP. 

Where  two 

PartMf3ii*"the  ^'  RUSSELL,  for  the  defendant,  moved  to  set  aside  the 
hutineM    ^in|r  default  foF  not  pleadiuiT,  for  irreffularity.      C.  L,  AUen. 

Oonemthename  -^  ,  .  ,  /.         .       ,    ^       , 

Of  qne^et  terw  Lsq.  was  named  as  the  attorney  on  record  for  the  defend- 
^beoneXe"  &nt,  With  whom  Mr.  R.  was  a  partner  as  attorney;  but 
S5*dB<»*©r  *"  ^^^  business  of  the  partnership  was  done  in  the  name 
abrMd  od  biui-  of  Mr.  A.    The  declaration  was  served  on  Mr.  R.  in  his 

absence  on  business  from  his  office.    On  this  service  the 

default  was  founded. 

H.  P.  Hunt,  contra. 

Curia.  The  service  was  regular  on  Mr.  JRusseU.  Though 
Mr.  AUen  alone  is  named,  they  are,  in  effect,  both  of  them 
attorneys  in  the  cause.  It  is  R.  ^  A.  acting  under  the 
firm  of  A. ;  and  their  rights  and  liabilities  are  the  same  aa 
if  both  names  appeared. 

Motion  denied. 


Jackson,  ex  dem.  Hooker,  against  Mather. 

•iriSSSl*^  ^'  ^*  Spencer,  for  the  defendant,  moved  for  a  re-taxa- 
SewSefootiM  ^'^^  ^^  costs.  The  plaintiff  made  affidavits,  in  order  to 
M  a  case,  for  movo  for  a  ucw  trial,  on  newly  discovered  evidence ;  which 
ooeta.  was  noticed  for  several  successive  terms,  and  placed  on  the 

the  same  ^^'  Calendar.  The  motion  was  finally  abandoned.  On  taxing 
ney'i'foei^'aJii  ^^^  costs,  the  Commissioner  treated  the  application  as  a 
jOj^jrabie^for  au  speciol  motion  within  the  statute,  (2  R.  L.  15,  16,)  and 
a  motioD  for  a  would  uot  tax  more  than  ft  1,25  for  attorney  and  counsel 

new  trial  on  the    r        »        ..       ir 
ffrouad  of  newl;^   1008  lU  attCUdmg  tO  argUC. 
diecovered    evi- 
dence, ae  on  a 

SITfer^a* ^  ^-  ^'  ^«POfi,  contra,  said  the;statute,  (2  R.  L.  15,  16,) 
Sfatfl&diM^  giving  a  fee  of  ^3,75  did  not  extend  to  a  motion  like  the 
•d  efUteBeek  it  present  on  affidavit.    It  is  confined  to  a  case,  properly  so 

IB   MuuMrated       «■    •  *    m      m       ^ 
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Curia.    This   is  clearly  an  enumerated   motion.    The      imcA, 
word  C€i8e  in  the  statute  is  not  confined  in  meaning  to  a     nJ^vxJ 
case  settled  by  a  judge.    The  statute  doubtless  refers  to       JmIuob 
the  distinction,  well  known  when  it  passed,  between  cal-      Seiuuiber. 
endar   and   other    motions.      We  consider  every  enume- 
rated motion  as  standing  on  the  same  footing  with  a  case, 
for  the   purposes  of  costs.     The  words  special  motionf 
in  the  statute,  apply  merely  to  non-enumerated  motions. 

Motion  granted. 


Jackson,  ex  dem.  Bogert,  against  Schauber. 

The  defendant  having  taken  a  bill  of  exceptions  at  the  A  ^5  <^^|2[?^ 
trial,  intended  to  bring  error.  At  the  close  of  May  term,  4  days  tfUr 
1837,  this  court  refused  a  new  trial;  and  within  4  days  f^c!^,*^' Sil,P!I 
after  the  judgment  was  perfected  by  the  plaintiff  by  filing  S^'h^T *T£ 
the  record,  the  defendant,  finding  that  he  was  going  on  to  ^^'i  i*?lj^ 


writ  of  ^ 

execute  writs  of  possession,  obtained  an  order  from  bis  •^j^  be  es 
honor  Mr.  Justice  Woodworth,  to  stay  proceedings  for  f^  u  twwM 
10  days,  to  the  end  that  the  defendant  might  bring  error,  n^y  eoitrg^tC 
if  he  should  elect  so  to  do.  On  the  13th,  the  defendant,  SjjJ^thl^* 
finding  that  writs  of  possession  were  in  the  way  to  be  ex-  ^'^  ^^Si 
ecuted,  obtained  another  order  to  stay  proceedings  till  wiu  jpw  nXtt^ 
further  order,  with  a  view  to  move  this  court  on  the  sub-  proceediop  •■ 
ject.  A  writ  of  error  was  brought,  and  bail  in  error  put  Uiy^'ST^JJ!! 
in  on  the  I2lh  of  June,  and  notice  given  to  the  plaintifi^'s  fr*„'JjJo!^ 
attorney.  Possession  was  not  delivered  under  the  writ;  ^ion  of iheexe- 
but  It  contained  a^./a.  for  costs,  which  was  levied  on  the  circumsuncM 
defendant's  property  within  the  4  days.  require. 

J.  Sudam,  for  the  defendant,  now  moved  that  a  superse- 
deas of  the  execution  issue. 

.    L.  H.  Palmer  and  J.  L.  WendeUy  contra,  cited  2  Tidd^    • 
1072,  3  ;  2  T.  B.  44 ;  9  John.  66  ;   WiUtSy  271. 

Curia.    The  plaintiff  had  a  right,  within  4  days  after 
judgment  perfected,  to  take  out  execution,  and  levy ;  or 
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A      to  execute  the  wnt  of  poewssion.    But  it  was  upon  peril  of 


error  being  brought,  and  bail  given  within  that  time, 
operate  as  a  aoperaedeas ;  and  restitution  will  follow,  if  ne- 
cessary (a).  In  this  case,  that  has  been  done  in  eiect,  not 
literally  within  the  4  days ;  but  we  do  not  doubt  the  power 
of  a  judge  to  enlarge  the  timoi  if  done  within  the  4  days ; 
and,  in  such  case,  this  court  may  grant  relief.  That  was 
done.  Error  was  brought,  and  bail  filed  within  the  time 
limited  by  the  order.  Under  the  circumstances  of  this 
case,  let  all  proceedings  on  the  execution  stay,  until  the  fur- 
ther order  of  the  court. 

Rule  accordingly. 

(a)  Vid.  BtmU  ▼.  Greemoood,  (1  Coiom,  15.)    Jatkton  ▼.  Vanek^  (axle,  412.) 


Beekman  €tga%n8t  Bbmus. 

The  plaintiff's  attorney,  being  informed  that  the  defend- 
Mtor^ito^  ant's  attorney  wished  to  bring  error,  the  former  promised  to 
STmon^S^  give  the  latter  notice  when  he  filed  his  record,  so  that  the 
tJSd&m^  latter  might  bring  error  and  put  in  bail  in  season  to  stay  pro- 
^^i>«!^  ceedings.  The  record  being  sent  to  the  plaintiff's  counsel 
■MiM,ud  there  to  file,  if  he  should  think  it  proper,  previous  to  amending 
mtLj  praoeed-  the  postea^  a  motion  for  which  was  in  contemplation,  he 
mju^tSSt  fii^  ^^^  record ;  and  no  notice  of  this  was  given  to  the  de- 
imt^oi^Hmr  to  ^o^^*^^'*  attorney,  till  after  4  days  had  elapsed  from  the  time 
op^irmteMara.  of  filing  it.    A  Jl.  fa.  was,  in  the  mean  time,  levied. 

A  motion  was  now  made  for  leave  to  bring  error,  and 
put  in  bail,  so  as  to  stay  execution. 

J.  EUaworthf  for  the  motion. 

fV.  L.  F.  Warren,  contra,  cited  9  John.  66 ;  17  id.  34 ; 
Dwd.Pr.  1138. 

Curia.  This  is  the  common  case  of  the  4  days  expired 
after  judgment  perfected,  and  no  order  to  stay  proceed- 
ings.   No  writ  of  error  is  filed,  or  bail  put  in.     The  exe- 
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cation  being  levied,  we  cannot  give  relief.  The  defend- 
ant must  rely  on  the  restitution  which  follows  the  reversal 
of  the  judgment,  if  it  shall  be  reversed  on  error. 

Motion  denied,  (a) 


419 

uncAj 

Aug.  ISff. 


(a)  Vid.  Jiddcfon  V.  AeAottfrcr,  (ati<<,  417.) 


Smith  against  Ingraham. 

U.  Denio  moved  for  judgment  as  in  case  of  nonsuit,  on 
proving  service  upon  the  agent  of  the  plaintiff's  attorney 
in  vacation. 

J.  A.  Spencer,  contra,  read  an  affidavit  that  the  attor- 
neys for  the  respective  parties  lived  within  about  30  miles 
of  each  other,  by  the  usually  travelled  road ;  though,  he 
admitted,  that,  by  the  mail  route,  the  distance  was  more 
than  40  miles. 

Denio  insisted  that  the  rule  allowing  service  on  agents^ 
where  the  attorneys  do  not  reside  within  40  miles  of  each 
other,  had  reference  to  the  mail  route. 

Curia.      Distance,  in  the  rule,  means  by  the  usually 

travelled  road ;   not  the  mail  route,  unless  this  be  also  the 

usual  one. 

Motion  denied. 


DiKtaeo 
sboiddbe  con- 
pntad  by  the 
usualljr  tnT«l- 
led  roiita;  not 
the  mail  route, 
unlew  thia  be 
abothe  usually 
travelled  eoe. 

E,  g.  Die- 
tance  between 
the  reaideace  of 
attomeya,  by 
which  to  deter- 
mine when  the 
aerriee  oT  pa- 
pers may  be  on 
theafent. 


Jackson,  ex  dem.  Rowan,  against  Johnson. 

Where  a  new 

A.  Hacklet,  for  the  defendant,'moved  for  judgment  as  ^™i  »  gnjoted 
in  case  of  nonsuit.  tiTs  motioo,  he 

must  take  no- 
tice of  it  and 

l^oceod  to  trial,  witliout  notice  from  the  dofoodant.  If  ho  do  not,  ho  may  bo  nonsiuted.    A  party  ootain- 

mg  a  rule,  has  no  ri};lit  to  wait  for  notice  of  it  from  the  adverse  party. 


CASES  IN  THE  SUPREMi^ 


\yN^^ 


^j^  D.  JRntieB,  oontrai  objected  that  a  new  trial  had  been 
once  granted  on  the  part  of  the  plaintiff;  and  that  he  had 
not  had  notice  of  the  role*  That  fact  should  be  shown 
before  this  motion  can  be  made.  (Jackson  v.  fVUaan,  9 
John.  2650 

HacUey  said  that  was  the  case  of  a  motion  for  a  new 
trial  made  by  the  defendant. 

Curia.  It  does  not  apply  for  that  reason.  A  party  who 
obtains  a  rule  must  take  notice  of  it.  There  is  no  propri- 
ety in  his  waiting  for  a  notice  from  the  adverse  party. 

Motion  granted. 


JacksoNi  ex  dem.  Dewey,  agaifist  M'Kinnet. 

iVteMMor*  This  cause  beinir  noticed  for  trial,  the  defendant  obtain- 
•1  H  obuiaed,  ed  an  order  to  stay  proceedings,  with  a  view  to  move  that 
■Mdoo,wiiiebH  all  proceedings  stay,  on  the  part  of  the  plaintiff,  till  secu- 
MbT'tiM^octt  rity  foi*  <^osts  in  a  former  cause  should  be  filed.  That  mo- 
i^;.?JE2!!  tion  was  now  made. 

ug  fer  trial  win 
b#  alkywML  up 

to  the  UflM  of     D.  Russell,  for  the  motion. 

Um  onitr  to  itij 

R.  fFetfofi,  contra. 

7^  Ctnirf,  having  denied  it  with  costs,  ordered  not  on- 
ly the  costs  of  the  motion,  but  also  the  plaintiff's  costs  of 
preparing  for  trial  up  to  the  time  of  the  service  of  the  order 
to  stay>  to  be  paid  by  the  defendant,  (a) 

Rule  accordingly. 

(a)  VmL  1  Cotorn,  47.    5  id.  269. 
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Aug.  latT. 


Sabin 

Sabin  and  Kellogg  against  Johnson  and  Mann.  Johnton. 

On  the  15th  of  May,  1826,  at  Neto-York,  the  defend-  Where  a  mU 

J '  '  '  11  granted  on 

ants   moved   for,  and  took  a  rule  setting  aside  a  verdict  condition,  it 
against  them,  with  all  subsequent  proceedings,  they  pay-  formed  tnUan' 
ing  the  costs  of  the  trial  and  of  opposing  the  motion;  the  siTouw. ''*^**"' 
judgment  to  stand  as  security.     June   12th,  a  copy  of  this  gcHi'ng^aSdi^a 
rule  was  served  on  the  attorney  for  the  plaintiff.     On  the  <*f ^^uit  for  not 

pleading,  the  de» 

13th,  the  costs  were  taxed  under  the  rule  at  jJ36,46.  This  fendam  paying 
was  at  Onondaga,  where  the  attorney  for  the  plaintiffs  '  / 
and  the  agent  of  the  defendants'  attorney  resided.  The 
costs  were  immediately,  on  taxation,  demanded  of  the  lat- 
ter, who  refused  to  pay  them ;  not  being  in  funds  from  his 
client.  But  he  wrote  by  the  next  day's  mail  to  Troy, 
where  the  attorney  for  the  defendants  resided ;  procured 
the  money,  and  tendered  it  to  the  attorney  for  the  plaintiffs, 
on  the  morning  of  the  22d  of  June,  without  any  addition- 
al costs  after  the  taxation.  The  attorney  for  the  plaintifis 
declined  receiving  the  money,  on  the  ground  that  it  was 
not  paid  instanter.  The  matter  lay  in  this  situation  till 
the  3d  of  August,  1827,  when  the  defendants  learned  that 
the  plaintiffs'  attorney  had  issued  execution. 

A  motion  was  now  made,  in  behalf  of  the  defendants, 
fo  set  it  aside  as  irregular. 

J.  P.  Cuahmanf  for  the  motion. 

D.  fV.  Forman,  contra,  cited  1  Dunl.  Pr.  353  ;  2  Covo- 
en,r598  &  599,  and  600,  lurfe  (6) ;  Tid.  Pr.  508,  note  {y)  ; 
]mp.]K.  B.  Pr.  252. 

Curia.  The  plaintiffs  were  regular.  Their  proceed- 
ings were  set  aside,  the  defendants  paying  costs.  No  par- 
ticular time  ^being  'mentioned  in  the  rule,  it  was  the  duty 
of  the  defendants  to  pay  inatdnter^  that  is  to  say,  within 
34  hours.      Under   the   circumstances,  however,  the  der 
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Aug.  1827. 


fendants  may  take  their  motion,  on  paying  the  taxed  costs, 
with  those  upon  this  motion. (a) 

(a)  Th«  same  rale  was  held  at  this  term  in  MUler  w.  Heathf  (ante,  101.)  The  rule 
as  finally  drawn  up  in  that  case  was,  that  the  defendants  have  leave  to  withdraw^  th« 
demurrer,  on  pleading  and  paying  eoitt.  The  costs  were  paid  in  season  ;  but  the 
defendants  did  not  plead,  insisting  that  they  had  the  usual  time,  20  days.  The  plain- 
tiff proceeded,  and  took  judgment  after  executing  a  writ  of  inquiry ;  and  this  court 
would  not  pat  asidq  the  proceedings  except  on  payment  of  costs. 

In  all  these  cases,  where  costs  are  to  be  paid  as  a  condition,  and  the  attorneys  re- 
side at  a  distance  from  the  place  of  motion,  the  safer  course  is  to  place  the  counsel 
who  move,  in  fimds  to  pay  immediately.  They  should  also  be  instracted  as  to  my 
ether  probable  conditions ;  as  pleading  instanier.  If  these  things  be  not  done,  tbe 
court  sometimes,  on  suggestion,  insert  a  reasonable  time  in  the  rule,  provided  it  doee 
not  delay  the  cause. 


Notice  of  spe- 
eitl  bail  m>m 
the  defendant's 
Attorney,  war- 
rants the  plain- 
tiff in  proceed- 
ing to  judgment 
and  execution 
against  the  bail 
named  in  the 
notice ;  thoush 
Che  bail  piere  be 
not  in  fact  filed. 

Where  the  fil- 
tnf  of  the  bail 
piece  was  omit- 
ted by  mistake, 
judgment  being 
taken  aeainst 
the  bail,  the 
court  ordered  it 
to  be  filed  nunc 
pro  tune.    And 
as  the  bail  had, 
in  fact,  been 
prevented  by 
the  omission, 
from  sucrender- 
inff  their  princi- 
pal,   they  were 
allowed  to  sur- 
render in  90 
days ;  and  have 


•tttcredfonpay. 
■ignDcMU. 


Nichols  against  SuxriN,  manucaptor  of  Sutton. 

The  plaintiff's  attorney  in  the  original  cause,  having 
received  notice  from  the  attorney  of  Sutton,  the  defend- 
ant, that  Sutjln,  the  defendant  in  this  suit,  had  become  .i^p&- 
cial  baif,  proceeded  to  judgment  agaiddt  the  principal ;  ^nd 
afterwards  against  the  bail.  The  judgment  against  the  Tat- 
ter wais'  perfected  in  May  term  lafst ;  and  a  'fi,  fa.  issoed 
and  levied.  The  capias  ad  respondendum,  in  the  last 
stiit,  was  Veiufnable  on  the  last  return  day  of  Februarv 
term.  Intermediate  this  and  May  term,  the  bail  made  dil- 
igent search  in  the  various  clerk's  offices  of  this  court  for 
the  bail  piece,  with  a  view  to  effect  a  surrender  of  his  prin- 
cipal, on  copies  to  be  procured.     None  was  found  on  file. 

It  now  appeared  that  a  bail  piece  had  been  duly  ac^ 
knowledged,  and  left  to  file  with  the  attorney  of  Sutton; 
but  he  had  forgotten  to  file  it.  ^' 

A  motion  was  made,  for  the  defendant,  to  set  aside  the 
proceedings  against  the  bail  as  irregular  ;  and,  on  the  oth- 
er side,  to  file  the  bail  piece  nunc  pro  tunc. 

J.  Taylor,  for  the  def<&ttdant,  cited  1  R.  L.  323,  s.  iti 
5  Cowen,  25;  id.  420;  Laws  N.  Y.  1818,  p.  279,;s,k 
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H.  V.  R.  Schermerhom,  contra,  cited  6  Owen,  890.  P'^^t, 

'  '  Aug.  18S7* 

Curia.    The  proceedings  on  the  part  of  the  plaintiff  ape     ThaPeopit 
regular.     He  had  a  right  to  rely  on  the  notice  of  bail ;,  and.  The  Judges  of 
go  on  as  if  the  bail  piece  had  been  actually  filed.     Let  it         ^^^^"^ 
DOW  be  filed  nunc  pro  tunc. 

But,  as  the  defendant  has,  in  fact,  been  prevented  from 

surrendering,  by  the  mistake  in  omitting  to  file  the  bail 

piece,  he  may  now  surrender  within  30  days,  and  have  his 

txcncretur  entered  on  payment  of  the  costs  of  the  suit 

against  him,  and  of  this  motion. 

Rule  accordingly. 


The  People,  cx  rel.  Mallard,  against  The  Judges  of 

Madison  county. 

The  return  to  the  alternative  mapdamus.  granted,  ^io  Feb-  p^J^'SJ'JjJJhSL 
mary  term  last,  as  stated  in  6  Cowen,  593,  &  &.  agreed  3[***c^p*'S 
substantially  with  the  facts  mentioned  there,  except  that  want  of  janidio- 
now  it  was  shown  affirmatively,  that  the  appellee  did  not  nopowe^to  ^ 
discover  the  defect  in  the  bond  till  during  the  trial ;  and  brToad'^oMTof 
just  before  the  motion  to  dismiss  the  appeal  ***?C*h«^tt. 

riidictioD  of  tto 
■m    y^  .  ^  *' '  -.  eauM)  it  full  ■■ 

J.  jf  oo^e  moved  for  a  peremptory  mandamus.  to  general  o(»u. 

/'.  GruUey,  contra.  . 

I     * 

»  I 

Curia.  The  case  is  not  essentially  varied  from  what  it 
was  upon  tlie  affidavits  originally  presented.  It  was  the 
business  of  the  appellee  to  search,  and  find  out  whether 
the  proceedings  were  regular  or  not,  in  the  first  instance ; 
and  before  the  cause  was  noticed  a  third  time  for  trial. 
This  consideration  alone  is  sufficient  to  deny  him  costs,  be- 
yond those  of  the  motion  to  quash. 

But  we  go  on  another  ground  in  this  class  of  cases.  The 
appeal  is  dismissed  for  want  of  jurisdiction  in  the  cause. 
Not  having  jurisdiction  of  that,  the  general  costs  cannot  b» 


I  ) 


d 
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OTic^     awarded.     They  are  incident  to  the  ciiuse.    Jurisdiction 
v^^v-*^'     failing  as  to  the  principal,  it  must  also  fail  as  to  the  incident. 
^»  p*»^      All  that  remains,  is  a  jurisdiction  of  the  parties  and  mo- 
tion, as  to  which  motion  alone,  costs  can  be  given. 

Peremptory  mandamus  granted. 


The  Utica  Bank  against  Kibbe. 

ha^^^lr^  The  court  decided  that  fees  to  the  sheriff  for  bringing 
^m  to*bo^coiSl  "P  ^  prisoner,  a  witness  for  the  plaintiff,  on  a  habeas  cor^ 
pntad  boUi  for  pfis  ad  tesKficandumy  should  be  computed  for  the  distance 
tornmg.       ^    of  both  going  to,  and  returning  from  the  place  of  trial(a), 

G.  C.  Branson,  for  the  plaintiff. 

M.  H(^fnanf  for  the  defendant. 

(a)  Vid.t/l.  £,.90. 


Ex  parte  Johnson. 


€rifS5**"uir  ^  PLAINT  in  replevin  was  issued,  and  delivered  to  the 
inirwi«^oii  sheriff  of  Washington  county,  against  the  relator,  at  the 
•r«d  th*  prc^wrl  suit  of  Hetroun,  before  the  December  term  of  the  common 
to'iSSLiSr'SlS  pleas  of  that  county,  1826.  Upon  this  plaint  the  goods 
inSiwiuwrn.  ^^^^  delivered  :  but  the  defendant  was  not  summoned  til! 
Thj  c.  P.  set  after  the  December  term.    The  summons  was  to  appear  at 

uia«  the  sam-  • 

moat  u  irregu.  the   March    term   thereafter.      The   C.  P.  afterwards  of- 
ailai   lammoM  dered  the  summons  and  subsequent  proceedings  to  be  set 
kMrnVtH.^^  aside,  with  leave  to  the  plaintiff  to  issue  an  ahas  summons, 
returnable  at  that,  or  the  next  term. 

A  motion  was  now  made  for  a  mandamus  commanding 
the  judges  of  the  C.  P.  to  vacate  the  rule  for  an  alias  sum* 
monfti;)  1.  Because  there  could  be  no  alias,  for  want  of  a 
previous  summons  remaining ;  2.  Because  the  statute,  (1 
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R.  L.  91,  8.  ly)  declares,  that  the  d^rehdaot  shall  \>6 
summoned  to  appear  at  the  next  court  of  C.  P.  after  IHef 
plaint  issues,  or  the  chattels  are  delivered.  ^' 

Curia.      We  think  the  C.  P.  were  right.    The  plaint 
was  in  the  nature  of  an  original,  which  commands  a  sutti- 
mons;  and,  not  being  executed  by  notice  to  the  party,  is  no> 
reason  why  the  process  should  wholly  fail.     The  second 
authoHtf  to  summon  the  defendant  was  in  nature  of  an 
alias.    At  any  rate,  calling  it  so  in  the  rule,  or  elsewhere/ 
will  not  vitiate  it.     The  statute  is  merely  directory  to  the^ 
sherifT.     No  doubt,  it  is  his  duty  to  summon   the  p^rty,  if 
he  can.    But  if  he  fails  to  do  his  duty,  this  is  no  reasoi^  Why 
the  plaintiff  should  lose  his  suit.     The  motion  must  be  de- 
nied. ^  . 

Motion  dehied. 


m 


Au^r'.  1 


StakM 


Cua^MUl 


iT 


Stakes  against  Campbi:ll. 

This  action  was  brought  in  the  C.  P.  of  the  city  and 
county  of  New-York,     The  defendant  there  pleaded  two 
pleas;  the  general  issue  and  infancy.     To  the  latter  the 
plaintiff  demurred  ;  upon  which  judgment  was  for  the  de- 
feodant.    On  error  to  this  court,  that  judgment  was  revenM 
ed,  and  the  defendant,   by  leave,  put    in  an  amended  spe- 
cial plea  of  infancy(a).     Upon  this,  the  plaintiff  took   is- 
sue, and  the  cause  was  tried  at  the  New- York  circuit  in 
January   last,   on   both   issues ;  when   a   general   verdict t 
was  found  for  the  plaintiff;   on  which  judgment  was  en-' 
tered.    The  defendant  brought  a  writ  of  error  to  the  court 
of  errors ;    upon   which  issue  was  joined,  and  the  cause 
noticed   for  argument.     The  plaintiff,  by  mistake,  in  draw- 
ing up  the  postea,  did  not  make  it  pass  on  the  issue  upoa  • 
the  special  plea;   so  that  the  finding  was  entered  as  ge«; 
neral,  that  the  defendant  was  guilty,  in  manner,  &c.,  with- 
out regarding  the  second  issue.    These  facta  being  shown 
by  the  affidavit  of  the  plaintiff's  attorneyi 

(a)  6  Caweut  21, 8»  C,  by  the  Utit  <tf  Stoke$  ▼.  Campbill, 
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cover  only  the 
first  isaue;  and 
a  writ  of  error 
wasihrtMli  to 
the  eewt.  tf  ee-9 


r«ii%.upHi 
iiiue^wae 
ed. 


poateaahouldtei 

a»ei 

toei 


;  -     uh 

•      :  I    -'ft 

•  r-.i. 

■       ■      .itl 

•  .  '        ■    ■ 

.•I  r-j-/. 
^*•.^.•o 


s.- 


j/^  CASES  IN  THE  SUPREME  COURT 

PTlgA].  jGr,  ,C.  Branaoffif  now  moved  to  amend  the  poetea,  so  a^ 
^JU^^.^  to  make  it  cover  both  issues.  He  cited  1  R.  L.  Ill,  118, 
$.6;  3  John.  Rep.  9b  I  TiddTs  Pr.  810;  Col.  Cob.  41; 
1  Cain.  394,  note  (a) ;  3  John.  Rep.  526 ;  Tidd'e  Pr. 
811 ;  W-  662.  He  said,  Petrie  v.  Hannay,  (3  T.  JS.  659,) 
Doe  V.  P^kins,  {id.  749,)  and  2  Archb.  Pr.  242,  were  in 
point  for  this  particular  amendment. 

J.  PUUtf  contra,  said  the  case  of  TiUotson  v.  Cheethamt 
(4  John.  499,)  in  the  court  of  errors,  was  in  point  against 
this  amendment,  at  the  present  stage  of  the  cause.  The 
court  of  errors  will  not  regard  an  amendment,  after  issuie 
of  in  nuUo  egt  erratum. 

Curia.  We  cannot  say  how  this  question  may  be 
viewed  in  the  court  of  errors ;  nor  what  effect  may  be  given 
to  the  amendment  sought ;  but  this  is  a  very  common  case 
of  amendment,  fully  warranted  by  precedent ;  and  we  feel 
it  our  duty  to  allow  it. 

Motion  granted. 


•  ■ » 


m     I* 


Jackson,  ex  dem.  Thompson  and   nine  others,  against 

Thompson  and  others. 

it  hI^mh  m  At  February  term  last,  the  defendants  obtained,  on  mo- 
mikSdf^^  tion  for  judgment  as  in  case  of  nonsuit  for  not  proceeding 
Km  JSh-Mi^  to  trial,  a  rule  that  the  motion  be  granted,  unless  the  plaiD' 
■ay^  tiff  should  stipulate  to  try  at  the  next  circuit,  and  pay  eet- 


m  oC  tain  costs.  The  stipulation  was  given,  and,  on  the  Slst  of 
&  ^  *wM  ^^7  ia^y  ^^^  costs,  being  first  duly  taxed,  were  demanded 
^^  ^^  of  A.  Neeley,  one  of  the  lessors  of  the  plaintiff.  Not  b^iag 
wi^ftwdtp        paid  within  the  20  days,  on  the -21st  of  June,  the  defend* 

wapMbefore 
tlMMOond   rule 
H  •Btered. 

Aad  b  Um  latter  oaae,  Mmfrif,  that  it  may  also  be  ent«re<i  aa  of  the  previous  term  intermediate  tKe 
Mgv  ofUie  lit  and  Sd  rule. 

ilia  demand  of  coeu  under  the  rule  titn,  for  judgment  at  in  case  of  nonsuit  in  ejectment,  may  be  ef 


unr  oaa  of  tha  leiaen ; 
Or,  WnWc^  df  the  plaialiirt  tttnniay . 


.  t 


J.  A.  SpenceTy  for  the  plaintiff,  objected  that  the  judg- 
ment as  in  case  of  nonsuit  was  irregular  for  two  reasoniT: 
1.  Because  it  was  entered  as  of  February  term;  where- 
as itfshould  have  been  as  of  May  term ;  2.  That  the  de- 
mand of  costs  should  have  been  of  the  attorney  for  the 
plaintiff,  who  represented  all  the  lessors  of  the  plaintiff, 
or  of  all  the  lessors,  not  one  of  them.  To  the  lattei^  point, 
he  cited  Dunl.  Pr.  320,  32 1 ,  360,  56 1 . 

O.  B.  Throopi  contra. 

Curia.  The  rule  for  judgment  was  regularly  taken;  tt 
of  February  term,  when  the  original  rule  was  entered.  In 
this  case,  perhaps,  it  would  have  been  well,  eith^'  as-  df 
February  or  May  term. 

The  costs  were  properly  demanded  of  one  of  the  les- 
sors of  the  plaintiff.  On  the  authority  of  GiUUanS  v. 
Uorrelly  (1  Caines'  Rep.  154,  5,)  a  demand,  either  ctf 
the  party  or  the  attorney,  seems  to  be  sufficient,  in  order  Ui 
a  judgment^upon  this  rule  tiM. 

But,  under  the  circumstances  of  the  case,  we  set 
the  nonsuit  at  the  circuit,  and  the  judgment  as  in  caiei  of 
nonsuit,  all  costs  to  be  paid  by  the  plaintiff;  with  a  view 
that  the  cause  may  be  tried  on  its  merits. 

Rule  accordingly. 


})•! 
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ants  entered  a  rule  for  judgment  of  nonsuit  nunc  pro  tunct      F^^ 
as  of.Februarylterm.  ^"'-  '•**• 

The  plaintiff  treated  the  judgment  as  a  nullity ;  and 
proceeded  with  his  cause  at  the  circuit ;  where,  the  de- 
fendants refusing  to  appear,  a  nonsuit  was  entered  for  not 
oonfessing  lease,  &c. 

Motions  were  now  made  by  the  defendants,  to  set  aside 
the  nonsuit,  dLc,  and  by  the  plaintiff  to  set  aside  the  judg- 
ment as  in  case  of  nonsuit.  It  was  agreed  by  the  counsel, 
that  both  must  depend  on  the  regularity  of  the  latter. 


;i 


■t  ' 
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Ex  parte  Anna  Brooics. 

On  a^ai  * .  Tfit  telatOT  attempted  to  appeal  to  the  Madison  C.  P« 
coart*  iT' ap^  from  a  judgment  before  a  justice  in  favor  of  Bennei  against 
C*ij^t J  bV  ^^ ;  ^^  ^^  ^^^  ^»8  signed  ''Anna  Brooks,  by  (?,  ^  P. 
MM  oF*tho*  Z  ^^^  att'ys."     It  was  executed  properly  by  tho  surety. 

tiM  appealing. 

UMrarety?ione      On  motion  by  the  appellee,  the  C.  P.  quashed  the.ap* 


rety ! 
■um< 


w  not  ■umcient. 


peal,  it  not  appearing  that  there  was  any  authority  in  the 
attorneys  to  execute  the  bond.  The  court  also  held  that 
it  was  not  sufficient  for  a  surety  alone  to  execute. 

■  ■  ■         '  . 

Now,  on  a  motion  for  a  mandamus  commanding  the  C. 

P.  to  proceed  with  the  cause, 

;  This  Court  held  that  the  C.  P.  were  right ;  no  authority 
in  the  attorneys  being  shown.  They  said,  the  bond  must 
be  executed  by  the  party,  or  by  one  of  the  parties ;  and 
so  were  the  cases  of  The  People  v.  The  Judges  of  Dvtch- 
esSf  and  Ex  parte  Holbrooky  (5  Cowen,  34,  35.)  All  the 
parties  need  not  execute ;  but  some  or  one  of  them  must. 
rThe. statute  is  express,  that  the  party  shall  execute;  and 
jvo  hav^  usually  construed  it  with  great  strictness.  W/a 
are  made  to  say,  in  one  of  the  cases  cited,  that  the  ezecu- 
-tion  0f  the  bond  by  a  surety  was  enough ;  and  that  the 
patty:  ttaednot  execute.  We  think  we  must  have  been 
usisuiidjerstood  by  the  reporter.  At  any  rate,  it  was  not 
fOecessary  to  go  so  far  in  either  of  those  cases ;  for  one  or 
more  of  the  parties  had  executed  regularly.  The  dictumj 
if  I  pronounced,  was,  thereforoi  obiter;  and  we  avail  our- 
■elvaa  of .  tbia  oocaaicm  to  correct  it. 

Motion  denied.  : 
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The  Pcofle  against  Brebsb  and  othebs.  ThePMpir 

BreeMb 

Ow  certiorari  from  the   general  sessions  of  Herkimer  uj^^u^STi 


COODty.  ticeofUwcml 

dlVlSlOM   Of  tIM 

The  defendants  were  convicted  of  a  riot  in  June  last,  at  >uiuiiitoumi», 
the  Herkimer  sessions.  ThereSn?*** 

The  indictment  was,  in  the  margin,  "  Herkimer  county^  meni*dSJSfeld 
88."  and  the  first  count  stated,  "  that,  at  a  court  of  general  lli*uljfrf"\ 
80881008,  &c.  holden  in  and  for  the  county  of  fferAcim^r,  &c*  ^f^^^^ 
before,  &c.  J.  C,  (and  others)  good  and  lawful  men  of  the  th«niaid*th«or- 
county  aforesaid,  &c.,  do,  upon  their  oaths  present,  that  add  county ;  p. 
N.  J.,  (and  others,  the  defendants,)  late  of  Utica,  in  the  fn'^e^^ 
county  of  Oneida,  did,  heretofore,  to  wit,  on,  &c.  at  the  ^'^^'^  ^ 
town  of  Frankfort y  in  said  county,  with  force  and  arms,  *J«°^^  ^*yH»« 
&c."  commit  the  riot  complained  of.  The  other  counts  the  latter  coun- 
were  framed  substantially  in  the  same  way.  town  crea^  ly 

public  statute. 

jSI  Beardsley,  for  the  defendants,  now  insisted  that  the 
<^nce  must  be  taken  as  laid  in  Oneida  county ;  and  the 
court  below,  therefore,  had  no  jurisdiction.  He  said,  men- 
tioning a  county  in  the  margin  of  the  caption,  or  the  body 
of  it^  as  to  the  place  of  the  court,  and  whence  the  grand 
jury  came,  was  no  part  of  the  indictment ;  and  could  not 
be  considered  as  constituting  a  venue.  (1  Chit.  Cr.  Law^ 
285,  236,  267,  326,  35^7.)  The  venue  is  matter  of  sub- 
stance, (id.  146.)  When  one  county  is  laid  in  the 
margin,  and  another  in  the  body  of  the  indictment,  it  is 
perfectly  settled,  that  a  place  afterwards  mentioned,  is  ref- 
erable to  the  county  last  named  ;  not  to  the  county  in  the 
margin.  (1  ChU.  Cr.  Law,  194.  3  P.  Wms.  496.  Cro. 
Eliz.  101,  137,  606,  751.  2  Hawk.  ch.  25,  s.  34.  2  Hale, 
166,  180.  2  Ld.  Raym.  888,  1304.  Cro.  Eliz.  184.  1 
Smmd.  308,  note  (1.)     1  ChU.  PL  279.    2  East,  66.) 

G,  H.  Feeler,  (district  attorney,)  contra.  The  words, 
fate  qf  Utica,  &c.  are  merely  descriptive  of  the  defend* 
anti'  residence ;  no  part  of  the  charge ;  and  may  be  re- 
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uncA.  Jected  as  surplusage.  {I* Chit.  Cr.  L.  294.)  But  if  olh- 
^^L^^  erwise,  here  Frankfort  is  capable  of  two  meanings  or  ref- 
The  People    erences ;  and  the  court  will  take  that  which  shall  support 

Brl^.  the  indictment.  (I  Chit.  Cr.  Law,  238,  9,  note  {h).  5 
Eastf  257.)  This  court  will  read  and  understand  the  in- 
dictment as  they  believe  the  court  below  did.  (Cowp.  229.) 
No  fact  is  alleged  to  have  happened  in  Oneida  county. 
The  words  "  Frankfort  in  said  county, ^^  necessarily  re- 
fer to  the  county  of  Herkimer.  Frankfort  is  a  town  in 
the  latter  county,  created  by  public  statute,  and  the  court 
will  take  judicial  notice  where  it  lies.  This  was  lately 
held  by  this  court  in  The  People  v.  Dewey,  (M.  S.)  where 
they  took  notice  that  Hounsfield  is  in  Jefferson  county. 

Beardsley,  in  reply,  said  the  court  might  possibly  notice 
that  Frankfort  lies  in  Herkimer,  if  the  allegation  as  to  the 
town  were  at  all  material  in  giving  jurisdiction ;  but  it  is 
not.     Nothing  of  place  is  material  except  the  county.(a) 

Curia.  We  think,  on  the  last  ground  taken  by  the  dis- 
trict attorney,  this  indictment  is  sustainable.  We  do  no- 
tice the  civil  divisions  of  the  state,  created  by  statute.  It 
was  so  held  in  the  M.  S.  case  cited.  Saying  the  offence 
was  committed  in  Frankfort,  a  town  which  we  know  is  in 
Herkimer,  was,  therefore,  equivalent  to  an  express  alle^ 
gation  that  it  was  committed  in  Herkimer. 

It  being  understood  by  the  counsel,  that,  if  this  court 
held  the  indictment  good,  the  record  should  be  remitted, 
to  the  end  that  the  sessions  might  give  judgment,  no  sen- 
tence was  here  given  ;  but  the  decision  was  received  atf 
advisory  to  the  court  below. 

(a)  This  remark  of  the  learned  counsel  seems  to  be  stringy  correct,  when  apfdiad- 
to  the  proof;  but  not  so  as  to  the  indictment,  considered  im  separate  and  indc|>cnd«nt 
of  the  evidence.  For  instance,  a  parish  must  be  stutcd  ;  and  it  is  not  sufficient'  that 
the  ofienee  be  charged  as  having  been  committed  in  the  proper  county.  {Rer  w» 
M<Uheu>9,5  T.  R.  162.)  If  the  subdivision  of  the  county  be  ouiittod,  the  judfMffU 
vrill  \fe  arrested ;  and  yet  the  offence  need  not  be  proved  to  havo  happened  within  the 
•ubdivision.  {id.)  In  respect  to  tlie  form  of  the  indictment,  courts  still  seem  to  ad- 
here to  the  ancient  notion,  (now  a  mere  fiction,)  that  the  jury  should  come  from  the 
imniediat*  neiijhborhood.  This  being  granted,  the  court,  when  looking  to  th«  faoamf 
Ui«  indictment,  must  regard  the  town  as  material ;  and  in  this  state,  the  town  beiag 
a  aubiect  of  jucCeial  notice,  the  conclusion  to  which  the  court  came  in  the  prin^ftl 
••M^lbUowf. 
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Aug.  1817. 
JacI 

Jackson,  ex  dem.  Wilkins^  against  Lamb. 
Ejectment  for  part  of  lot  No.  I,  in   the  subdivision  of  i  '^^•"•^f* 

*  liurce    tract    of 

lot  No.  1,  in  the  9/^  allotment  of  the  patent  of  Kayade-  ^^  purportiBg 

.     ,  .       ^        ^  .  •<,.,  -  to  bathe  foondir 

raaaeras;  tried  at  the  iSaratoga  circuit,  on  the  Uth  day  of  Uon  for  a  oob- 

December,  1824,  before  Walworth,  C.  Judge.  an5*rSiea»i*b6^ 

At  the  trial,  the  plaintiff  deduced  a  title  from  Peter  Fau-  Jl^jh  p^!^^' 

amier^  one  of  the  patentees,  to  Thomas  Clark  and  Pe-  ^^  /«"•  ^ 

found  amoof  tM 

ier  fVinnie,  for  -^  part  of  the  patent  of  Kayaderosseras ;  paper*  of  the  ie». 
and  shewed  that  fVinne,  being  seized  in  fee  of  the  one  un-  a^tiso^nMroi' 
divided  half  of  the  13tt,  on  the  28th  of  August,  1753,  de-  JoJ?e''4.rt"f 
vised  all  his  real  estate  to  several  persons ;  and  died  so  seiz-  '™  mis^eVfor^So 
ed,  the  devisees  surviving.     That  on  the  20th  of  December,  y«ars,andoftwo 

..,-.-  other  small  parta 

1770,  the  patent  was  partitioned.  Lot  No.  1,  in  the  9W  for  20 years, and 
allotment,  and  one  lot  in  each  of  the  other  25  allotments  of  rent^and  re^er- 
the  patent,  were  drawn  to  the  share  of  Peter  Fauconier;  sml\\^^p»n!^hy 
the  i  of  all  wliicli  lots  so  drawn  being  set  off  in  this  form  to  E*Sl?the feSSf 
fVinne,  or  his  devisees.  with  payment  of 

The  plaintiff  then  produced  certain  fragments,  or  muti-  this  would  war- 
kted  parts  of  a  lease  from  the  devisees  to  Daniel  CampbeUy  pesumiilg  are- 
bearing  date  the  7th  day  of  September,  1774,  of  h  the  seve-  icssfon  wdSSl 
rel  lots  which  had  been  drawn  to  the  share  of  Fauconier.  JheV^^appweS! 
This  lease  was  for  the  term  of  one  year,  reserving  the  rent  *>«»°g  in  accord- 

^  '^  ance    with    the 

of  a  pepper  corn  ;  and  recited  that  the  object  of  giving  it  lease. 
was  the  support  of  a  release  in  fee.     The  lease  was  in  4  that  ttfe  lease  it- 
separate  pieces.     The  counsel  for  the  defendant  objected  Jointly "prored, 
to  its  being  received  in  evidence,  unless  its  execution  was  51^"*  ancient 
first  proved,  with  the  execution  of  a  release  from  the  les- 
sors named  in  it  to  CampbeUy  the  lessee.     But  the  counsel 
for  the  plaintiff  stating  that  he  would  accompany  the  lease 
with  evidence  of  possession  under  it,  for  more  than  30  years, 
and  evidence  to  show  that  a  release  was  probably  executed, 
and  had  been  lost,  the  judge  permitted  the  lease  to  go  to 
the  jury. 

The   plaintiff  then   introduced  a  witness,  who  testified 
that  the  pieces  produced  were  found  by  him  in  posscssioD 
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U1VCA. 


Jackion 
Ltmb. 


of  Joseph  C.  YateSf  Esq.,  in  a  chest  of  old  papers  belong- 
ing, (as  the  witness  supposed,)  to  the  estate  of  Daniel 
Campbelly  (the  lessee,)  now  deceased.  That  at  the  time 
he  found  them,  they  appeared  in  the  same  mutilated  con- 
dition as  now.  That  Joseph  C,  Yates  was  reputed  to  be 
one  of  CampbelVs  executors.  The  plaintiff  then  introduc- 
ed John  S,  Vroman  as  a  witness,  who  testified  that  he  un- 
derstood the  papers  of  Campbell  had  been  buried,  in  the 
revolutionary  war ;  had  gotten  wet ;  and,  in  consequencei 
many  of  them  had  become  mutilated ;  that  he  had  seen 
them  in  a  state  of  mutilation  and  apparent  injury  as  early 
as  1801  or  1802 ;  and  conveyed  them  from  CampbeWs  to 
Judge  Tates\  in  that  state,  in  1812. 

The  judge  permitted  the  plaintiffs  counsel  to  exhibit 
the  lease  to  the  jury,  without  any  other  proof;  stating 
that  if  the  plaintiff  proved  a  possession  conformable  to  the 
lease,  be  should  leave  it  to  the  jury,  as  matter  of  fact,  to  de- 
termine whether  the  pieces  were  parts  of  one  instrument ; 
and  whelber  a  release  had  been  executed  and  lost  by  time 
tod  accident. 

The  plaintiff  then  proved  the  will  of  CampbeUy  dated 
July  16th,  1801,  devising  all  his  real  estate  not  leased  or 
iNMler  contract  for  lease,  (which  included  the  premises  in 
question,)  to  his  wife,  Angelica  CampbeU,  in  fee ;  and  a 
leaae  from  her,  dated  the  14th  of  June,  1811,  of  the  pre- 
miaes  in  question,  to  WilkinSt  the  lessor  of  the  plaintiff. 
By  the  same  will,  JD.  CampbM  devised  all  his  rents  in 
fee  to  his  wife  for  life  ;  and  after  her  death  to  his  brother 
John,  and  his  three  children,  to  wit,  Edtoardy  Alexander, 
and  JSaUy,  in  fee.    JD.  Campbell  died  in  1802. 

This  was  followed,  on  the  part  of  the  plaintiff,  by  proof 
of  a  release  from  Edward  Campbell^  one  of  D.  CampbeWs 
devisees^  dated  in  1813,  to  Nathaniel  Daniels,  of  the  rent 
due  upon,  and  reversion  in  lot  No.  5,  in  the  11  th  allotment* 
The  plaintiff  also  introduced  and  proved  various  leases  in 
fee,  from  Daniel  Campbell;  one  to  F.  fV.y  dated  April 
SOth,  1785,  for  part  of  lot  No.  5,  in  the  I4th  allotment ; 
one  to  H.  P.  A.^  for  part  of  the  same  lot  5,  dated  Fel»i]- 
arjr  4tb)  119yl»  under  which  the  lessee  had  been  in 
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for  more  than  20  years :  with  two  other  leases ;  one  of  ^^^ 
a  lot  is  the  lith,  and  another  of  a  lot  in  the  2l8t  allotment. 
The  plaintiff  also  proved  that  the  tenants  had  paid  rent  on 
the  aboTe  leases,  to  Daniel  Campbell,  and  afterwards  to  his 
devisee,  Angelica^  for  many  years.  These  lands  so  leased 
were  among  the  lands  drawn  to  the  share  of  Fauconier, 
and  which  were  included  in  the  mutilated  lease  to  Camp" 
bM. 

It  was  also  proved  by  the  plaintiff,  that  a  part  of  lot  No. 
1,  distinct  from  the  premises  in  question,  was  held  under 
D.  CampbeU,  and  a  clearing  made  by  one  Wilsiey  40  years 
before  the  trial ;  and  that  the  possession  had  been  continu- 
ed to  the  time  of  the  trial,  under  the  same  title. 

The  judge  charged  the  jury  that  the  testimony  relative 
to  the  mutilation  of  papers,  in  connexion  with  the  fact,  that 
part  of  this  lot  had  been  held  under  the  Campbell  title  40 
years;  and  that  all  the  other  lots  of  which  any  evidence 
bad  been  given,  were  held  in  fee  under  this  title,  and  the 
pepper  corn  lease  reciting  that  it  was  given  to  support  a  re- 
Imae  in  fee,  would  justify  them  in  finding  that  a  release 
was  given,  and  that  it  had  been  lost  by  time  and  accident. 
That  if  they  were  satisfied  of  that  fact,  it  would  show  a  ti- 
tle in  Mrs.  Campbell  at  the  time  of  giving  the  lease  to 
fVUkins. 

The  jury  found  for  the  plainlifT. 

Various  evidence  was  given,  and  various  points  raised  at 
the  trial,  and  at  bar,  beside  what  related  to  the  proof  of  the 
lease,  and  the  right  of  the  jury  to  presume  a  release :  but, 
as  the  supreme  court  regarded  them  as  matters  of  fact,  pro- 
perly submitted  to,  and  disposed  of  by  the  finding  of  the 
jury,  it  is  not  necessary  to  notice  them  here. 

S.  G.  Huntingtofiy  for  the  defendant,  now  moved  for  a 
new  trial,  on  the  ground  (among  others)  that  the  plaintiff 
had  fiailed  in  making  out  a  conveyance  to  D.  Campbell. 
He  cited  10  John.  475  ;  3  John.  Cas.  109. 

J.  L.  Viele,  contra,  referred  to  I  Fhil.  Ev.  121,  and  the 
eoiet  there  cited;  Cowp.  102;  11  Eaati  488;  9  John. 
169;  10  John.  377. 
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Havana ;  that  thereupon,  in  consideration  that  the  plain-  F"?^ 
tiffs  would  continue  the  defendants'  agents,  &c.  the  de- 
fendants bound  tliemselves  to  save  the  plaintiffs  harmless 
from  any  costs,  damages  and  expenses,  which  might  there- 
after arise  in  consequence  of  any  law-suit  or  law-suits, 
which  then  were  or  might  thereafter  be  brought  against 
the  plaintiffs  or  their  agents,  by  Otzen,  or  the  owners  of 
the  vessel,  or  their  agents,  for  the  recovery  of  any  freight 
or  average  on  the  cargo  landed  ;  and  to  sustain  and  forth- 
with reimburse  the  plaintiffs,  or  their  agents,  for  any  sum 
or  sums  of  money  which  they  or  their  agents  might  be  li- 
able to  pay,  in  consequence  of  any  act  of  the  said  master, 
owners  or  agents,  about  the  said  business,  either  in  or  out 
of  court.  The  declaration  then  averred  that  the  plaintiffs 
continued  their  agency,  6lc.  ;  that  afterwards  a  suit  was 
instituted  by  Otzen  at  Havana,  and  prosecuted  to  judg- 
ment there,  in  a  court  having  competent  jurisdiction, 
against  Gowen,  as  being  the  agent  of  the  plaintiffs,  and 
responsible  in  their  behalf;  which  suit  was  prosecuted  to 
recover  a  certain  claim  alleged  to  be  due  as  average  on  the 
cargo  landed  ;  and  that,  by  the  consideration  and  judgment 
of  the  court,  .^2607,37  were  adjudged  to  be  paid  by  Gow- 
en,  agent  of  the  plaintiffs,  and  which  he  paid  as  their  agent. 
The  second  count  recited  that  the  plaintiffs,  being  agents 
of  the  defendants  respecting  the  concerns  of  the  ship  Far-* 
tuna,  and  it  being  contemplated  that  some  claim  or  de- 
mand might  be  made  by  Otzen,  or  the  owners  of  the  ship, 
or  their  agents,  for  a  recovery  of  freight  or  average  on  the 
cargo  landed,  in  consideration,  &c.  (as  in  the  first  count,) 
the  defendants  promised  to  save  the  plaintiffs  harmless 
from  any  costs,  damages  and  expenses,  which  might  arise 
in  consequence  of  any  law-suit  or  law-suits,  which  thefft-. 
were,  or  might  thereafter  be  brought  against  them^  or  thein 
agents,  by  Otzen,  &c.  for  the  recovery  of  freight  or  aver* 
age  on  the  cargo  landed  ;  and  that  the  defendants  wouicb 
forthwith  reimburse  the  plaintiffs  any  sum  of  money ^  whicfa' 
the  defendants,  or  their  agents,  might  beliable  to  ipay,  fali- 
consequence  of  any  act  of  Otzen,  or  the  ownem,  dtai  id^. 
relation  to  the  said  matter,  either  in  or  out  of  court.    Tbub 
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vno^     coont  then  averred  that  Oowen,  as  agent  of  the  plaintiffl, 
and  acting  in  their  behalf,  was  compelled  to  pay,  and  did 


pay  to  Otzeny  on  account  of  a  claim  for  the  freight,  OM 
nL         ram  of  $5000 ;  and  another  sum  of  $5000^  on  account  of 
a  claim  for  average. 

The  third  count  was  like  the  first,  except  that  it  averred 
the  suit  was  instituted  against  Gowen,  one  of  the  plaif^ 
tiffMy  acting  in  their  behalf  as  their  agent ;  that  the  adju- 
dication was,  that  Gowen,  agent  as  aforesaid,  should  pay ; 
and  that  he,  agent  of  the  plaintiffs,  was,  by  force  of  the 
judgment,  compelled  to  pay,  &c. 

The  fourth  eount  was  the  common  one  for  money  paid, 
laid  out  and  expended. 

General  demurrer  to  the  three  first  counts,  and  join- 
der.   The  general  issue  was  pleaded  to  the  fourth  count. 

The  plaintifi*  proceeded  to  trial  at  the  New-  York  circuit,  in 
April,  1825,  on  a  venire  tarn  quam,  before  Betts,  (late)  C» 
Judge. 

On  the  trial,  the  plaintiffs  were  nonsuited  as  to  the  4th 
coant. 

They  then  proposed  to  assess  contingent  damages  on 
the  three  counts  demurred  to.  To  this  the  defendants' 
coiinsel  objected  ;  but  the  judge  overruled  the  objection. 

The  plaintiflb  then  proved  a  written  agreement  by  the 
defendants,  dated  August  15th,  1815,  by  which  they  bound 
themselves  to  the  plaintifis,  (by  the  name  of  Packard  if 
Qcwen^  to  save  them  harmless  for  any  costs,  damages 
and  expense,  which  might  arise  in  consequence  of  any 
kw-soit  or  law-suits,  which  were  or  might  be  brought 
against  Packard  fy  Gowen,  or  their  agents,  by  Capt.  01- 
Mcmy  of  the  Sweedish  ship  Fortuna,  the  owners  of  that  ves- 
•d  or  their  agents,  for  the  recovery  of  any  frieght  or  av- 
enge, oo  a  cargo  of  iron  landed  from  this  ship  in  Havana* 
And  iarther,  the  defendants  agreed  to  sustain,  and  forth- 
with feimbarse  the  plaintifis  or  their  agents  for  any  sum 
ot  miauL  of  money,  which  they  or  their  agents  might  be  li- 
aUe  lo  pay,  io  consequence  of  any  act  of  the  master,  over- 
cr  agents,  about  said   business,  either  in  or  out  of 
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The  plaintiffs  then  offered  in  evidence  a  document  in 
Spanish,  and  a  translation  into  the  English  language.  This 
document  purported  to  be  extracts  from  the  proceedings 
in  the  court  of  Consulado,  at  Havana,  founded  on  an  award 
pronounced  February  5lh,  1815,  between  Otzen  ^  GoweUy 
in  relation  to  the  iron  in  question,  in  which  Otzen  reco- 
vered against  Gowen  $2607,37^.  It  appeared  by  the 
same  extracts,  that  this  sum  was  paid  on  the  18th  of  De- 
cember, 1319.  These  proceedings  were  certified  by  one 
of  the  clerks  of  the  court.  His  certificate  was  verified 
by  the  certificate  of  one  of  the  royal  college  of  notaries ; 
with  the  seal  of  the  college  afliixed,  and  certified  by  the 
American  consul.  The  plaintiffs  also  produced  a  witness 
at  the  trial,  who  proved  the  signature  of  the  clerk,  and 
that  the  court  has  no  seal ;  and  that  the  record  was  au- 
thenticated in  the  manner  customary  at  Havana,  for  the 
court  of  Consulado,  when  to  be  sent  to  foreign  countries ; 
and  that  the  court  has  jurisdiction  of  all  commercial  causes. 

The  defendants'  counsel  objected  that  the  document  was 
not  sufficiently  proved ;  but  the  judge  received  it  in  evi- 
dence. 

The  defendants'  counsel  then  took  several  objections 
to  the  sufficiency  of  the  document;  1.  Because  it  did 
not  set  forth  all  the  proceedings  in  the  cause  ;  2.  Because 
they  appeared  to  be  founded  on  a  voluntary  arbitration ; 
not  upon  a  law-suit ;  3.  They  were  against  Gowen  indi- 
vidually ;  not  against  the  plaintiffs  or  their  agents  ;  4.  That 
except  a  recital  in  a  certain  power  of  attorney  set  forth 
among  them,  there  was  no  evidence  that  the  suit  related 
to  the  subject  matter  of  the  agreement,  and  the  record  was 
no  evidence  of  the  recital ;  5.  That  the  document  was  no 
evidence  of  the  payment  of  the  money. 

The  judge,  however,  allowed  the  document  as  sufficient 
evidence ;  and  the  jury  assessed  the  plaintiffs'  damages  at 
f3443,24. 

TJie  defendants'  counsel  excepted  to  the  opinion  of  the 
judge,  on  all  the  objections  taken  at  the  trial :  and  the 
cause  now  came  on  to  argument,  upon  the  demurrer  atid 
bill  of  exceptions. 
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^gWO^         O.  Qr^fin,  for  the  defendant.     By  being  nonsuited  on 
the  issue,  the  plaintiff  is  out  of  court ;  and  has  no  right  to 


^•f^^*^  come  here,  either  to  argue  the  demurrer  or  bill  of  excep- 
tions. A  nonsuit  as  to  one  count,  is  a  nonsuit  as  to  the 
whole  action.  (Snow  v.  Como,  1  Str.  507.)  This  is  e?i- 
dent  from  the  language  of  the  entries.  (LU.  Ent.  514. 
10  Wentw.  423.  Tidd'a  Pr.  Forms,  4  ed.  309,  370.  K. 
B.  Pr.  7  ed.  452,  453.  Lee's  Diet.  Pr.  925.  Sker.  Pr. 
888.)  The  case  is  the  same,  in  effect,  as  if  the  plaintiff 
had  made  default  on  the  return  of  the  jury.  (15  Vin.  574, 
and  the  cases  there  cited,  Nonsuit  (K)  pi.  1 ,  2,  3, 4,  and 
6.  Sid.  378.  3  Bl  Com.  376.  2  Leon.  177.)  The 
case  of  Slowly  v.  Eveley,  (Hob.  180,)  which  will  be  cited 
against  us,  was  not  one  of  nonsuit,  but  of  nolle  prosequi. 
This  appears  from  a  re]>ort  of  the  same  case  in  Cro.  Jac. 
439 ;  under  another  title,  Euley  v.  StoUy.  No  doubt  the 
cases  are  identical.  The  term  and  the  number  of  the  roll 
are  the  same.  (TV.  12  Jac.  1.  Roll.  983.)  The  case  is 
there  stated  to  be  one  of  nolle  prosequi.  The  plaintiff 
should  have  first  argued  his  demurrer.  The  writers  on 
law  uniformly  adopt  the  doctrine  as  laid  down  in  Cratf€. 
{Lowes'  El.  Tr.  PI.  ch.  8,  p.  168.  Tidd's  Pr.  797. 
Bougl.  1 69,  note.    Bing.  Judg.  1 0.    2  IJunl.  Pr.  656.) 

But  the  demurrer  is  well  taken.  The  first  and  third 
counts  should  have  specified  the  court  by  whose  judgment 
Gowen  was  compelled  to  pay.  At  least  the  general  nature 
of  the  proceedings  should  have  been  set  forth.  (2  Salk. 
517.  Lawes  on  Assumpsit ,669,  70.  3  Chit.  PI.  119,  (a.) 
H(A.  266.  2  John.  Rep.  433.)  The  second  count  should 
have  specified  how  he  was  compelled  to  pay.  Neither 
count  avers  that  the  plaintiffs  themselves  had  paid  any 
thing.  The  agent  has  paid  ;  but  there  is  no  averment  tiiail 
he  was  reimbursed  by  the  plaintiffs.  Gowen,  it  is  true,  is 
one  of  the  plaintiffs  ;  hut  that  makes  no  difference  against 
us.  The  action  should  cither  have  been  in  the  name  of 
Gowen  alone;   or  else  the  plaintiffs  should  be  shoiicn  to 

have  paid.  i 

As  to  the  bill  of  exceptions.    The  document,  purporting 

to  be  a  copy  of  the  Havana  judgment,  was  not  duly  inh 
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thenticated.  It  should  have  been  proved  by  an  examined 
copy  ;  or  a  copy  certified  under  the  hand  of  the  judge,  his 
handwriting  being  proved  in  the  usual  way.  (4  Cawen, 
526,  notey  and  the  cases  there  cited.  4  Campb.  29.  2 
Siark.  Rep.  7,  9.     1  Chit.  Com.  Law,  653.) 

But,  if  duly  proved,  the  document  is  inadmissible.  It 
should  have  set  forth  all  the  proceedings  in  the  cause ;  or, 
at  least,  enough  to  remove  all  doubt,  that  the  judgment 
was  concerning  the  matters  specified  in  the  agreement. 
(7  John.  519.)  The  proceedings  are  against  Gowen  in- 
dividually ;  not  against  him  as  agent  for  the  plaintiffs.  At 
any  rate,  they  cannot  be  received  as  evidence  of  the  pay- 
ment. A  record  is  evidence  only  of  the  point  decided.  (I 
Marsh,  on  Ins.  ill.    8  T.  JR.  192.) 


unoA- 

I,  1887. 


JR.  Sedgwick,  contra.  As  to  the  preliminary  point: 
the  precedents  cited,  all  relate  to  a  general  nonsuit ;  not 
one  upon  a  single  count.  Snow  v.  Como,  (Str.  507,)  is 
th3  only  case  in  point  against  us  ;  and  that  is  a  mere  nisi 
prius  decision.  The  case  of  Slowly  v.  Eveky,  {Hob. 
180,)  is  directly  the  contrary  ;  and  Croke,  who  reports  the 
case  differently,  is  not  to  be  relied  on.  He  is  remarkable 
for  the  carelessness  and  looseness  of  his  reports.  Suppose 
Ibsre  had  been  no  demurrer;  the  evidence  upon  the  3d 
oount  would  have  been  excluded ;  and  the  cause  gone  on 
apon  the  other  counts. 

As  to  the  demurrer  :  the  first  count  is  on  a  promise  to 
iademnify  the  plaintijfs  against  any  suit  to  be  brought  by 
Otzen;  and  to  reimburse  them  for  what  they  might  be  li- 
able to  pay ;  one  of  them  having  been  obliged  to  pay,  as 
the  agent  or  representative  of  the  plaintiffs,  and  responsi- 
ble in  their  behalf.  Or  this  count  may  be  considered  as  on 
a  promise  to  save  the  plaintiffs  harmless;  and  reimburse 
them  or  their  agents,  for  any  money  which  either  might 
be  liable  to  pay.  Gowen,  being  one  of  the  plaintiffs,  who 
were  all  agents  of  the  defendants  ;  and  being  responsible  in 
behalf  of  the  plaintiffs,  was,  by  this  fact,  constituted  their 
agent.  The  third  count  is  on  a  contract  of  indemnity 
against  any  law  suit  which  might  be  brought  against  the 
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plaiDtiffs  or  their  agents ;  and  to  reimburse  them  or  their 
agents.  It  avers  expressly,  that  the  proceedings  against 
Gowen  were  against  him  as  their  agent. 

The  objection  that  the  allegation  as  to  the  court  in  which 
the  proceedings  took  place  is  too  general,  should  have 
been  brought  up  by  special  demurrer.  Beside,  the  court 
may  have  no  name ;  nothing  by  which  it  can  be  more  par- 
ticularly described.  No  suit  will  lie  by  Gowen  alone. 
The  promise  was  to  the  plaintiffs  jointly,  covering  all 
claims  against  them  or  either  of  them  ;  and  the  action  must 
follow  the  joint  character  of  the  engagement.  (1  Chit. 
PI.  9.  2  Saund.  116,  6.  1  John.  Cas.  327.)  The 
contract  was  not  made  with  Gowen  individually. 

But  it  is  not  necessary  to  show  actual  payment.  It  is 
enough  that  the  plaintiffs  were  liable  to  pay.  This  is  not 
only  an  answer  to  the  demurrer,  but  also  to  that  branch  of 
the  bill  of  exceptions  which  questions  the  record  as  proof 
of  payment.  There  was  no  need  of  such  proof.  We  go 
farther  than  is  necessary  when  we  show  a  payment  by 
any  one.  In  the  dd  count,  we  aver  payment  by  the  agent. 
There  is  no  doubt  that  this  is  sufficient,  admitting  payment 
to  be  necessary.     Wc  were  not  bound  to  wait  a  law  suit. 

As  to  the  bill  of  exceptions.  Here  is  evidence  suffix 
cient  to  establish  the  judgment,  even  on  a  plea  of  tiu/  tiel 
record,  or  no  judgment  recovered.  The  clerk  who  signed, 
was  shown  to  be  the  proper  person  to  authenticate  the 
proceedings ;  and  his  authentication  was  regularly  shown. 
(2  Cranch,  238.  4  Campb.  29.)  There  being  no  seal 
of  the  court,  the  only  question  is  as  to  the  proper  person 
who  should  certify  the  proceedings. 

The  record  shows  what  the  recovery  was  for.  But  it 
is  a  sufficient  answer,  that  the  identity  of  the  subject  in 
court,  with  that  of  the  agreement,  is  admitted  by  the  de- 
murrer. 

If  evidence  of  payment  was  necessary,  here  was  a  pay- 
ment of  record.  Was  it  ever  contended  that  an  entry  of 
satisfaction  on  a  judgment  roll,  should  not  avail  as  evidence 
of  payment  ?  It  is  the  highest  and  most  satisfactory  of  all 
evidence. 
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Griffin,  in  reply.     The  late  chancellor  Kent,  in  his  com-     y^^tif 
inentarics,   gives   the   character  of  Crake's   reports.     He      v^^v^* 
styles  theni  a  work  of  credit  and  celebrity  ainong  the  old       Pm*«* 
reporters  ;  and  speaks  of  them  as  bearing  a  high  character, 
from  the  eminent  qualifications  of  the  author,  and  the  pre* 
cision  with  which  he  reported.     (I  Kenfs  Com.  451.) 

The  consideration  of  the  promise  alleged  in  the  declara- 
tion, proceeded  from  Gotoen  alone.  The  action  should, 
therefore,  have  been  in  his  name  individually.  The  pay- 
ment was  the  foundation  of  the  action.  The  demurrer  ad- 
mits nothing  for  the  purposes  of  this  argument  upoii  the 
bill  of  exceptions.  Every  thing  must  be  proved  ;  and  it  is 
in  answer  to  whatever  the  plaintiffs  may  claim,  that  the 
matter  was  settled,  and  the  agent  has  concluded  himself,  by 
a  voluntary  arbitration. 

Curia,  per  Swage,  Ch.  J.  A  preliminary  objection  is 
raised,  to  both  the  argument  on  the  demurrer,  and  the  mo- 
tion to  set  aside  the  nonsuit;  on  the  ground  that  the  plain- 
tiff is  out  of  court,  being  nonsuited.  The  case  of  iSVioto  v. 
Como,  (1  Str.  507,)  is  relied  on  by  the  defendants' counsel. 
In  that  case,  there  was  a  demurrer  to  one  count,  and  an 
issue  on  the  other ;  and  the  venire  was  awarded,  as  well 
to  try  the  issue,  as  to  assess  contingent  damages  upon 
the  demurrer.  The  plaintiff  was  nonsuited  upon  the  is- 
sue; and  the  chief  justice,  (Sir  John  Pratt,)  would  not 
go  on  to  assess  the  damages ;  saying  he  had  no  power 
so  to  do,  the  plaintiff  being  out  of  court.  The  prece- 
dents also  are  relied  on,  shewing  that  when  the  plaintiff  is 
nonsuited,  he  is  out  of  court ;  and  hence  it  is  argued  he 
cannot  be  an  actor.  The  case  of  Slowly  v.  Eveley,  {Hob. 
180,)  is  relied  on  by  the  plaintiffs'  counsel ;  where  it  is  said, 
that  when  there  is  a  demurrer  and  an  issue,  and  the  plain- 
tiff is  nonsuited,  he  may  still  proceed  with  the  residue  of 
his  action.  This  case  is  not  an  authority  for  saying  that 
the  plaintiff  may  proceed  in  his  cause  at  the  same  time 
that  he  is  nonsuited.  In  that,  there  is  certainly  a  seem- 
ing inconsistency.  The  venire  is  as  well  to  try  the 
issue,  as  to  assess   the   damages.      If  there  be   no  isMM^ 
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^JKji^  there  can  be  no  assessment  of  damages  at  the  circuit ;  nor 
\^i,^^^  before  the  sheriff,  till  there  is  a  judgment.  Where,  there- 
^f^^^^  fore,  the  issue  is  not  in  fact  tried,  there  can  be  no  assess- 
ment. The  plaintiff  surely  could  not,  under  such  a  venire, 
assess  damages,  if  before  the  assessment  he  were  to  enter  a 
notte  prosequi.  The  trial  of  the  issue  is  the  principal  matr 
ter ;  and  the  assessment  of  contingent  damages  is  only  inci- 
dental. The  cases  cited,  I  think,  when  considered  toge- 
gether,  shew  that  if  the  plaintiff  becomes  nonsuited  on  one 
issue,  he  cannot  assess  contingent  damages  upon  other  is- 
sues ;  but  he  is  not  out  of  court  upon  those  issues ;  and 
may  proceed  upon  them  in  their  regular  course.  Neither 
18  the  plaintiff  so  entirely  out  of  court  upon  a  nonsuit,  tha| 
he  cannot  move  to  set  it  aside.  Such  motions  are  made 
and  acted  on  at  every  term  of  this  court. 

As  to  the  demurrer.  The  first  and  third  counts, state 
that  Gowen  was  compelled  to  pay  by  a  court  of  competent 
jurisdiction,  without  stating  what  court.  This  objection 
would  undoubtedly  be  good  upon  a  special  demurrer.  If  a 
party  plead  a  judgment,  he  must  show  in  what  court ;  for, 
to  put  the  adverse  party  to  search  in  every  court,  would  be 
infinite.  (2  Salk.  517.)  To  plead  that  a  defendant  was 
discharged  out  of  custody  by  due  course  of  law,  without 
stating  how  he  was  discharged,  is  bad.     (2  John.  437.) 

To  this  it  is  answered,  that  if  these  counts  are  thus  de- 
fective, the  defendants  cannot  avail  themselves  of  the  defect 
upon  a  general  demurrer ;  and  so  I  am  inclined  to  think. 
The  defect  is  matter  of  form.  If  it  be  true  that  a  recovery 
was  bad  in  a  court  of  competent  jurisdiction,  the  plaintiffi 
are  equally  entitled  to  recover,  as  if  it  had  been  stated  that 
the  judgment  was  rendered  in  the  court  of  Consulado,  or 
the  superior  court  of  the  island  of  Cuba.  The  general  de- 
murrer admits  the  recovery  to  have  been  had  in  a  court  of 
competent  jurisdiction. 

The  same  remark  is  applicable  to  the  second  count.  It 
states  that  Gowen  was  compelled  to  pay ;  but  does  not 
spedfy  bow.  The  count  is  undoubtedly  bad  on  special  de* 
morrer ;  but  on  general  demurrer,  the  inference  must  be^ 
that  hi  was  legally  compelled  to  pay. 
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The  third  objection  is,  that  the  action  should  have  been 
brought  in  the  name  of  Gowen.  To  this  it  is  answer- 
ed, that  the  contract  is  joint.  The  promise  is  to  PoeJk- 
ard  <$-  Gowen,  to  reimburse  them,  or  their  agent,  the 
amount  to  be  recovered  against  them,  or  their  agent. 
My  construction  of  the  contract,  as  stated,  is,  that  the  ac- 
tion must  be  brought  by  Packard  ^  Gowen ;  but  the  de- 
fendants might  plead  a  satisfaction  to  Gowen^  the  plaintiflSb' 
agent,  if  such  were  the  fact.  A  payment,  either  by  the 
plaintiffs,  or  their  agent,  gives  a  right  to  call  on  the  defend- 
ants ;  but  a  payment  by  the  defendants  may  be  made  either 
to  the  plaintiffs,  or  their  agent. 

My  opinion,  therefore,  is,  that  upon  general  demurrer, 
the  declaration  is  good ;  and  that  the  plaintiffs  are  enti- 
tled to  judgment  upon  the  demurrers. 

Upon  the  question  of  the  assessment  of  damages,  I  have 
alrea'dy  shown  that  the  assessment  was  irregular.  But  if 
I  an]^  mistaken  in  this,  it  may  be  proper  to  consider  the 
points  arising  upon  the  bill  of  exceptions. 

1.  It  is  objected,  that  the  copy  of  the  judgment  at  Hik- 
vana  was  not  duly  authenticated.  It  was  shewn  that  the 
document,  purporting  to  be  a  copy  of  the  judgment,  was 
signed  by  the  clerk  of  the  court,  who  was  keeper  of  the 
records  of  that  court ;  and  that  his  signature  validated  all 
its  proceedings  ;  that  the  court  has  no  seal ;  that  the  seal 
used  to  the  certificate,  is  the  seal  of  the  royal  college  of  no- 
taries ;  and  that  the  document  is  authenticated  in  the  cus- 
tomary way  in  which  records  are  authenticated,  to  be  sent 
to  foreign  countries. 

In  Delafield  v.  Hand,  (3  John.  310,)  it  was  decided  that 
an  exemplification  of  the  proceedings  of  a  tribunal  at 
Havre,  was  not  evidence,  of  itself;  but  such  proceeding|» 
should  be  established  like  other  matters  of  fact,  and  snb^ 
ject  to  the  same  rules  of  evidence. 

In  Vandervoort  v.  Col.  Ins.  Co.  (2  Caines,  168,)  it  w» 
decided,  that  the  copy  of  proceedings  of  condemnation,  im^ 
der  the  seal  of  arms  of  the  secretary  of  state,  could  not  M 
I'eceived  in  evidence  ;  there  being  no  proof  that  the  secNM 
tary  of  state  had  the  custody  of  the  records  of  that  demr^ 
tioD. 
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•  In  the  case  of  Gardere  v.  Col.  Ins.  Co.  (7  John.  514,) 
the  decree  of  the  court  of  vice  admiralty  at  Antigua,  cer- 
tified by  the  actuary,  in  the  absence  of  the  deputy  regia^ 
trar  in  admiralty,  was  oflercd  in  evidence.  Proof  was  gi?- 
ea  of  the  seal  affixed  to  the  sentence,  and  of  the  signature 
and  official  character  of  the  person  signing  and  certifying 
the  decree.  This  was  held  sufficient.  It  was  also  decided, 
in  this  latter  case,  that  the  whole  proceedings  need  not  be 
produced ;  but  so  much  only  as  states  the  fact  material  to 
be  proved  on  the  trial. 

In  the  case  under  consideration,  we  have  proof  of  the 
signature  of  the  officer  who  has  the  custody  of  the  records 
of  the  court,  and  whose  duty  it  is  to  certify  them.     It  is 

proTed  that  the  court  has  no  seal ;  but  that  the  seal  to  the 
certificate  is  the  seal  of  the  college  of  notaries ;  and  the 

signatures  of  the  notaries  are  genuine.     This  evidence  is 

certainly  sufficient. 

But  it  is  again  objected,  that  the  whole  proceedings  are 
not  set  forth  ;  nor  enough  to  shew  that  the  recovery  rela- 
ted to  the  subject  matter  of  the  agreement.  The  whole 
proceedings  are  not  given ;  but  it  appears  that  the  recoT- 
ery  was  in  relation  to  a  quantity  of  iron  landed  at  Havanay 
and  seems  to  be,  prima  facie,  sufficient.  That  the  pro- 
ceedings are  against  Gowen,  individually,  is  no  objection. 
Captain  Otzen  probably  did  not  know  vhat  Gowen  was  the 
agent  of  his  house,  or  that  the  house  were  agents  for  the 
defendants  ;  nor  was  it  necessary  that  either  of  these  facts 
should  appear. 

It  is  further  objected,  that  the  plaintiffs  were  not  author- 
ised to  submit  to  arbitration  ;  the  engagement  being  to  in- 
demnify them  for  what  they  should  be  compelled  to  pay. 
The  agreement,  it  will  be  seen,  relates  to  suits  then  pend- 
ing, as  well  as  those  which  should  be  brought ;  and  by  the 
document  given  in  evidence,  it  appears  these  proceedings 
commenced  in  February,  1815,  before  the  signing  of  the 
agreement.  The  presumption  is,  therefore,  that  the  suit 
then  pending,  was  known  to  the  defendants  ;  and  is  to  be 
oODsidered  a  compulsory  proceeding  within  the  terms  of 
tbt  agreemoDt. 
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It  18  also  said,  that  the  record  is  not  competent  proof  of 
the  payment  of  the  money.  That  fact  makes  part  of  the 
proceedings  of  the  court ;  and  I  see  no  reason  why  it 
is  not  as  well  proved  as  any  other  established  by  the  record. 
It  is  not  usual  for  records  to  contain  the  history  of  the  exe- 
cution ;  but  they  may  do  so,  with  entry  of  satisfaction, 
which  is  high  proof  of  payment.  This  judgment  is  satis- 
fied of  record ;  which,  I  think,  is  sufficient  proof  of  pay- 
ment. 

The  result  of  my  opinion  is,  that  the  plaintiSs  are  enti- 
tled to  judgment  on  the  demurrers  ;  that  the  assessment  of 
damages  is  justified  by  the  evidence ;  but  the  plaintiffs, 
having  been  nonsuited  on  the  issue,  could  not  assess  contin- 
gent damages.  The  assessment  should,  therefore,  be  set 
aside. 

Rule  accordingly. 
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Sutherland,  J.,  not  having  heard  the  argument,  gave  no 
opinion. 


Jones  against  Baker  and  Westervelt. 


Action  on  the  case  ;  tried  at  the  New- York  circuit,  in    Awritrfcom- 
March,  1835,  before  Duer,  C.  Judge.  common  Uw, 

lay  only  in  two 
c&ses :  conipira* 
€j  to  indict  for  treason,  or  a  capital  felony,  the  party  being  acquitted. 

In  fluch  case,  two  defendants,  at  least,  must  not  only  be  joined  in  the  writ ;  but  to  auf  tain  it  ai  to 
one,  both  must  be  convicted.  One  cannot  be  convicted  and  another  acquitted,  as  in  other  actions  for 
tort. 

In  all  other  cases  of  conspiracy,  the  remedy  is  by  action  on  the  case ;  and  one  may  be  convicted,  and 
the  other  acquitted. 

In  these  actions,  actual  conspiracy  need  not  be  proved  ;  it  may  be  inferred  from  circumttancet ; 
among  which  are  the  acts  of  the  parties  in  doing  tne  injury  which  was  the  object  of  the  conspiracy. 

/.  a  merchant  tailor,  was  engaged  in  carrying  on  a  profitable  trade  in  his  line  of  business,  from 
NeW'York  to  Nevo-OrUaru.  the  successfiil  prosecution  of  which  depended  on  a  knowledge  of  certain 
things,  known  to  so  few,  that  nis  gains  were  very  large.  B.  conspired  with  /.'«  foreman,  in  j.*»  abaenco, 
to  obtain  the  secrets  of  the  business ;  did  obtain  tham ;  and  was,  in  consequence,  eniMed  to  rival  J.  in 
his  trade ;  and  /.  was  otherwise  injured.  Held^  that  an  action  on  the  case  lay  against  B,  and  the  jour- 
neyman, at  the  suit  of  /.  for  the  conspiracy ;  and  that  one  of  the  defendants  might  bo  coovictod,  and 
the  other  acquittod. 

In  such  a  suit,  the  damage  is  the  gist  of  the  action,  not  the  conspiracy. 
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a'^^Ui         '^^^  declaration  stated  that  the  plaintiff  was  a  merchant 
tailor  at  New-York,  engaged  in  certain  trade  as  sucb^  to 


JooM  New-Orleans,  and  in  possession  of  certain  information  in 
BdKtr.  relation  to  that  trade.  That  the  defendant,  ff estervelt,  was 
his  foreman  ;  and  in  possession  of  his  secrets,  his  patterns 
and  books ;  and  that  the  defendants  conspired  to  injure, 
and  did  injure  the  plaintiff,  by  interfering  with  his  trade 
to  NeW'Orleana,  (specifying  how,)  to  the  plaintiff's  dam- 
Age,  d^c. 

Plea,  the  general  issue. 

The  evidence  was  to  the   following  effect :     WesterveU 
was  the  foreman  of  the  plaintif)^,  who  was  engaged  in  mak- 
ing clothes  for  the  New-Orleans  market.     This  trade  could 
not  be  carried  on  to  advantage,  without  a  knowledge  of  the 
colors  and  goods  most  saleable  at  New- Orleans ;  and  that 
could  not  be  obtained  without  going  or  sending  there.     The 
plaintiff  went  to  New- Orleans  in  the  fall  of  1822,  and  left 
WesterveU  in  possession  of  his  business,  as  his  foreman. 
WesterveU  cut   the   clothes,   had   them  made,  and    sent 
them  to  the  plaintiff  for  sale.     During  his  absence.  Baker 
proposed  to  WesterveU  to  cut  clothes  for  him,  which  he,  at 
first,  declined ;  but  afterwards  agreed  to  do,  and  did  do. 
WesterveU  had  a  shop  of  his  own  ;  but  cut  many  of  Bo- 
ker^s  goods  in  the  plaintiff's  shop.     The  plaintiff,  on  his 
return,  complained  of  their  sending  clothes  to  New-Orleans, 
to  sell  under  his  nose  ;  though   he  said  that  he  thought 
WesterveU  did  not  mean  to  injure  him.     Baker  saw  the 
plaintiff's  books,  from  which  some  of  the  witnesses  were  of 
opinion   a    knowledge  of    the   trade  might    be   obtained. 
One  parcel  of  the  plaintiff's  goods  were  not  sent  in  sea- 
son ;  and  at  another  time  goods  were  sent  for  Baker,  and 
the  plaintiff's   remained    behind.      Baker's    goods  were 
packed,  and    the  invoices   made  at   the    plaintiff's  shop: 
and  when  it  was  announced  that  the  plaintiff  had  arrived, 
and  would  be  up  in  a  few  minutes,  there  was  great  con- 
sternation in  the  shop.     Baker* s  goods  were  hastily  taken 
away ;   he  saying  he  was  afraid  that  the  plaintiff  would 
kick  them  in   the  street.      The  plaintiff's   business   was 
very  eitensive  ;  amounting  to  from  50  to  60  thousand  dol- 
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lare  per  annum.  In  18'22,  WeaterveU  cut  for  the  plaintiff 
to  an  amount  of  from  ♦!!  15,000  to  f  20,000,  and  for  Baker, 
from  ^7000  to  ^8000.  One  of  the  plaintiff's  invoices  of 
^5236,98,  were  shipped  as  late  as  the  lOth  of  January  ;  too 
late  for  the  season. 

Upon  this  testimony,  the  judge  nonsuited  the  plaintiff, 
on  the  ground  that  there  was  no  legal  proof  of  a  conspiracy. 

J.  Anthon,  for  the  plaintiff,  now  moved  to  set  aside  the 
nonsuit ;  and  for  a  new  trial. 

He  said  that,  in  all  cases,  where  a  man  has  a  temporal 
loss  or  damage  by  the  act  of  another,  he  may  have  an  ac- 
tion on  the  case  to  be  repaired  in  damages.  This  is  not 
a  technical  action  of  conspiracy  ;  but  an  action  on  the  case 
in  nature  of  a  conspiracy.  Evidence  of  conspiracy  is  not 
essential,  therefore.  The  damage  is  the  cause  of  action  ; 
and  the  conspiracy  mere  matter  of  aggravation.  (1  fVila. 
210.  1  Saund.  230,  note  (4).)  As  in  all  other  actions 
on  the  case,  one  may  be  convicted,  and  the  other  acquitted. 

The  (question  in  this  case  was  entirely  for  the  jury  ;  and 
the  judge  erred,  therefore,  in  nonsuiting  the  plaintiff.  Here 
was  a  loss  clearly  established.  The  necessary  informa- 
tion for  conducting  the  plaintiff's  business,  could  be  ac- 
quired only  by  going  to  the  south,  and  expending  time  and 
money.  This  the  defendant.  Baker,  acquires,  without  the 
usual  labor ;  and  after  the  acquisition,  he  employs  the 
plaintiff's  own  shop  in  conducting  the  business.  Here 
was  a  direct  invasion  of  the  plaintiff's  right;  and  the 
whole  transaction  clearly  forms  the  subject  of  a  suit  at  law. 
(4  Burr.  2345.  Com.  Dig.  Action  on  the  case,  (A.)  It 
is  no  objection  to  this  action  on  the  case,  that  it  is  new  in 
the  particular  instance.  (3  T.  R.  63.  2  M.  4-  S.  415.) 
If  evidence  of  conspiracy  was  necessary,  here  was,  at  least, 
sufficient  to  go  to  the  jury. 

P.  W.  Radclxff,  contra.  This  action  is  admitted  to  be 
novel  in  the  instance.  I  think  it  so  in  principle.  I  know 
there  appears  something  of  personal  impropriety  in  the 
defendants'  conduct ;  for  we  are  here  bound  to  stand  on  the 
evidence  of  the  plaintiff  alone.    But  in  the  best  view,  it  if 
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bat  the  cam<^  a  mao  who  had  made  great  gains  by  a  par- 
ticular craft ;  and  interfering  to  ))uni8h  another  who  comes 
in  to  share  in  the  profits  of  a  trade,  which  is  rightly  open 
to  all.  To  sustain  an  action,  the  plaintiff  was  bound  to 
prove  an  injury  remediable  at  law,  for  which  a  joint  action 
could  be  maintained  against  the  defendants.  No  such 
proof  was  given.  However  culpable  Westervelt  may  have 
been,  owing  to  the  relation  in  which  he  stood  to  the  plain- 
tiff} Baker  was  subjected  to  no  obligations  of  confidence  ; 
to  no  other  legal  obligation,  which  has  been  violated.  One 
was  a  foreman  :  the  other  was  a  stranger.  The  action  is 
not  for  seducing  the  servant.  If  so,  it  would  not  lie  against 
the  servant  himself,  but  against  the  seducer  only.  If  any 
joint  action  would  lie,  it  is  trespass  for  invading  the  plain- 
tiff's possession;  for  using  his  shop  without  license* 
Where  the  act  is,  in  itself,  unlawful,  no  conspiracy  need 
be  shown.  But  where,  as  here,  the  act  was  lawful,  actu- 
al conspiracy  roust  be  shown,  to  give  it  a  contrary  charac- 
ter. Where  the  act  is  itself  unlawful,  ojie  may  be  found 
guilty,  and  the  other  acquitted.  (1  Ld.  Raym.  379.  1 
iSKr.  195.)  But  it  is  otherwise,  in  the  very  nature  of  the 
case,  where  conspiracy  is  the  gist  of  the  offence,  (id.) 
This  implies  essentially  the  acts  of  more  than  one.  (Fin. 
Ab.  Conspiracy^  {A).  Com.  Dig.  Action  on  the  case  for 
a  Conspiracy,  (C).  Finch's  Law,  305.  Esp.  Dig.  530.) 
Conspiracy  is  not  predicable  of  such  a  case  as  the  plaintiff 
made  out  in  proof.  It  rested  on  actual  conspiracy,  proof 
of  which  entirely  failed. 

Neither  the  declaration  nor  proof  presents  a  case  on 
which  the  court  can  give  judgment.  The  plaintiff  express- 
ly admitted  the  innocence  of  one  of  the  defendants. 

Curiay  per  Savage,  Ch.  J.  There  is  a  difference  be- 
tween an  action  for  a  conspiracy,  upon  a  writ  of  conspirih 
cy,  and  an  action  on  the  case  in  nature  of  a  conspiracy. 
The  former  must  be  against  two  or  more ;  the  latter  may 
be  against  one.  In  the  former,  if  all  but  one  are  acquit- 
ted^ the  plaintiff  cannot  have  judgment;  for  his  action 
fails ;  but  it  is  otherwise  in  the  latter  action.  ( Com.  Dig* 
Action  upon  the  case  for  a  Conspiracy,  (C.  1).) 
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A  writ  of  conspiracy,  properly  so  called,  did  not  lie,  at  A^^^Sii 
the  common  law,  io  any  case  but  where  the  conspiracy  was 
to  indict  the  party  either  of  treason  or  capital  felony,  and 
a  verdict  had  been  rendered  in  his  favor ;  and  such  writ 
must  be  brought  against  two  at  least.  All  the  other 
cases  of  conspiracy  in  the  books,  were  but  actions  on 
the  case ;  though  it  was  usual,  in  such  actions,  to  charge 
a  conspiracy.  Yet,  they  might  be  brought  against  one. 
(1  Saund.  '230,  note  (4).  Saville  v.  RobertSy  Ld,  Raym. 
378,  9.)  Saville  v.  Roberta^  was  an  action  against  one 
only,  for  procuring  the  plaintiff  to  be  indicted  of  a  ri* 
ot.  It  was  an  action  on  the  case ;  and  was  held  to  lie. 
The  case  of  Subley  v.  Mott  and  another^  (I  WiU.  210,) 
was  a  special  action  on  the  case  for  a  malicious  pro- 
secution. After  verdict  against  one  only,  a  motion  was 
made  in  arrest ;  in  answer  to  which,  it  was  argued,  that 
this  was  an  action  on  the  case  founded  on  a  wrong ; 
where,  if  any  one  be  found  guilty,  the  plaintiff  should 
have  judgment.  And  of  that  opinion  was  the  whole 
court;  and  they  considered  such  to  be  the  settled  law 
since  the  case  of  Skinner  v.  Gunton  and  others,  (1  Saund. 
230.) 

As  to  actual  proof  of  conspiracy ;  in  Rex  v.  Cope  and 
others,  (1  Str,  144,)  the  proof  was,  that  the  husband» 
wife  and  servants,  had  several  times  given  money  to 
the  prosecutor's  apprentices  to  put  grease  into  the  paste, 
and  thus  spoil  the  cards.  The  prosecutor  was  a  card 
maker.  There  was  no  other  evidence  of  communica- 
tion. The  defendants  were  also  card  makers ;  and  had, 
by  turns,  given  the  money ;  which  chief  justice  Pratt 
held  sufficient  evidence  of  conspiracy. 

In  this  case,  I  think  the  judge  erred  in  requiring  further 
evidence  of  conspiracy.  The  circumstances  shown,  were 
sufficient  to  justify  the  finding  of  one.  An  actual  conspira- 
cy can  seldom  be  proved  unless  by  circumstances. 

But  if  there  be  no  evidence  of  conspiracy,  the  plaintiff 
may  recover  against  one  alone,  where  there  is  sufficient 
evidence  against  him  ;  though  not  enough  against  the  oth- 
er.   This  being  *  an  action  founded  in  tort,  one  defendant 
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^i^  may  be  found  guilty,  and  the  other  have  a  Terdict  in  his 
^  favor.  The  damage  here  is  the  gist  of  the  action ;  not  the 
ci»r  conspiracy.  The  plaintiff  shewed  damage ;  and  if  it  re- 
sulted from  the  wrongful  acts  of  the  defendants,  or  either 
of  them,  the  plaintiff  was  entitled  to  recover. 

The  nonsuit  should,  therefore,  be  set  aside,  and  a  new 
trial  granted. 

Rule  accordingly. 

SiTTHERLAND,  J.,  not  having  heard  the  argument,  gave  no 
opinion. 


Tucker  and  others  against  Ladd  and  Ladd. 

wiMrathed*-      On  demurrer  to  the  replication.      The   third  count  of 
•mrd&eir^  the  declaration  was  for  money  had  and  received. 
JJJ^JgJjf 5J^      The  second  plea  was  to  this  count  alone ;  and   stated 
feBe«,or  iaotb-  that  the  moncv  mentioned  therein  belonged  to  one    Tea- 

•r   woraf*    one  , 

ddmcM/tbe  fofi,  for  whom  the  plaintiffs  were  trustees ;  that  the  prom- 
trmra«,"uKi  iso  alleged  was  made  to  them  in  that  capacity.  That  be- 
Ui^Si'or'luiy  f^'®  ^^^  making  of  the  promise,  the  defendants  and  one 
oMof^ftcto;  p^fjy  (Parry  being  trustee  for  the  defendants)  recover- 
^  1Sa*lLi  ^  *  judgment  in  the  state  of  New  Hampshire,  against 
paadMioTeaeh  Yeoton,  in  which  the  defendants  were  at  the  time,  and 
*     to  ^  now  are  solely  interested.    The  plea  then  proposed  to  set 


StjT^^  **  this  off  against  the  plaintiffs'  claim, 
to  r'oMmt^  Replication,  denying,  1.  That  the  money  mentioned 
■op^yhad  ami  in  the  count  belonged  to  Yeatan;  2.  Denying  that  the 
dofaMiuita         promise  was  to   the   plaintiffs   as  trustees  of   Yeaton;  3. 

nloodod.  1  That 

STiMo^  b«.  Denying  that  Parry  was  trustee  of  the  defendants,  for  the 
F^wh^^e  «noney  awarded  by  the  judgment ;  4.  Denying  that  the  de- 
pUatiA    were  fendants   were   solely  interested,  &c.,  as  alleged   in   the 

t.  Thmt  the  pm-  plea. 

mTde  to  tiMm  in      Special  demurrer ;  assigning  for  cause  that  the  replica- 

that    capacity; 

S.  That  the  de- 

fbidaats  and  ooe  P.  had  a  judgment  against  F. ;    4.  That  this  iudgment  was  for  the  sole  benefit  of  tht 

4iffaiidanti ;  and  offered  to  set  it  off  against  the  plaintifT's ;  hetdf  mat  the  plaintiffs  might  reply,  taking 

ia«M  oa  all  these  facta. 

B«tMii6lc,  that  the  plea  was  bad;    a  set  off  not  being  pleadable;    but  only  the  subject  of  notice 
Miar  the  gwieral  issue. 


▼. 
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tioD  is  double  (shewing  the  above  four  enumerated  par-  ^^^^Al 

ticulars  for  duplicity)  ;  and  that  it  tendered  two  distinct  ,JX^^^ 
issues ;  and  the  plaintiffs  had  attempted  to  put  in  issue  all      Tudwc 
the  matters  mentioned  in  the  plea. 

R.  Sedgwicky  in  support  of  the  demurrer,  cited  1  Chit* 

PI.  578,  625  ;  3  Caines'  Rep.  160;  3  John.  Rep.  318;  10 

id.  400 ;  2  id.  464  ;  Bac.  Abr.  Pleas  ^  Pleadings,  \e) 

pL  1 ;  3  Lev.  243 ;   Barn.  363  ;    «r.  317  ;  2  Saund.  49 ; 

Com.  Dig.  Pleader,  (F.  16) ;  Plowd.  194. 

G.  Griffin,  contra,  cited  1  Burr.  316 ;  2  Bamw.  tf 
Cresw.  908  ;   3  Cowen,  320  ;    13  John.  9 ;    10  John.  396. 

Curia,  per  Savage,  Ch.  J.  It  will  be  necessary  only 
to  enquire  whether  the  replication  is  faulty,  for  duplicity 
and  multifariousness.  If  that  objection  fails,  the  others 
cannot  be  sustained. 

This  question  has  often  been  before  the  court,  and  bb 
often  decided.  In  the  language  of  the  late  Mr.  Justice 
Van  Ness,  the  law  on  this  subject  is  so  well  established, 
that  it  ought  not  again  to  have  been  called  in  question.  (2 
John.  466.)  A  plea  may  contain  as  many  facts  as  are  ne- 
cessary to  constitute  one  point,  without  being  chargeable 
with  duplicity  ;  and  the  replication  may  traverse  all,  or  any 
of  those  facts,  without  the  charge  of  multifariousness.  The 
general  rule  undoubtedly  is,  that  the  issue  must  be  single; 
but  the  single  point  may  consist  of  many  facts,  if  they  be 
dependent  and  connected. 

The  leading  case,  on  this  subject,  is  Robinson  v.  iZafey, 
(I  Burr.  316.)  That  was  an  action  of  trespass.  The  de- 
fendant claimed  a  right  of  common  ;  and  averred  that  the 
cattle  were  his  own,  that  they  were  levant  and  couchant 
upon  the  premises;  and  commonable  cattle.  The  repli- 
cation traversed  these  several  facts ;  and  it  was  demurred 
to  as  multifarious.  Lord  Mansfield  said,  here  the  point 
is,  the  cattle  being  entitled  to  common.  This  is  the  sin-. 
gle  point  of  the  defence.  But  in  fact  they  must  be  both 
his  own  cattle,  and  also  levant  and  couchant ;  which  are 
two  different  essential  circumstances  of  their  being  enti- 
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tied  to  common ;  and  both  of  them  essentially  requisite. 
This  case  was  cited  as  good  law  in  Strong  v.  Smith,  (3 
Caines,  162.)  In  that  case,  the  plea  contained  two  facts^ 
which  were  essential  to  the  defence.  Both  those  facta 
were  traversed  in  the  replication  ;  which  was  held  good 
upon  special  demurrer. 

Duplicity  consists  in  traversing  distinct  matters,  not  ne- 
cessary to  one  point.     (3  John,  318.) 

The  same  doctrine  is  laid  down  in  Cooper  v.  Heermdnce, 
(3  John.  318,)  where  Spencer,  justice,  says,  the  facts  must 
have  relation  to  each  other;  and  be  so  dependent  and  con- 
nected as  to  render  it  necessary  to  state  them  all  in  order 
to  make  out  the  point.  The  cases  of  Patcher  v.  Sprague, 
(2  John.  466,)  and  M'Clure  v.  Erwin,  (3  Cowen.  331,) 
are  both  to  the  point.  The  rule,  I  apprehend,  is  well  set- 
tled ;  and  the  only  difficulty  is  in  its  application. 

In  this  case,  the  point  of  the  defence  is  the  set  off.  To 
•hew  that  a  right  of  set  off  exists,  all  the  facts  set  up  in 
the  plea  are  necessary.  The  plaintiff  might,  indeed,  have 
admitted  part  of  the  facts  directly,  or  by  protestation,  and 
traversed  the  residue ;  but  he  was  not  bound  to  do  so.  He 
is  right  in  traversing  all  the  facts  constituting  the  single 
point  of  the  defence.    The  replication  is,  therefore,  good. 

Whether  the  matter  set  up  in  the  plea  is  a  good  defence, 
it  is  not  necessary  to  decide;  but  this  court  have  several 
times  held,  that,  under  our  statute,  the  defendant  cannot 
jrfead  a  set  off.  He  must  give  notice  of  it  with  the  general 
issue.  (10  John.  400.  5  Cowen,  231,  368.)  The  plain- 
tiA  are  entitled  to  judgment  on  the  demurrer  to  the  rep- 
lication. 


Sutherland,  J.,  not  having  heard  the  argument,  gave 
no  opinion. 
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Aug.  18S7. 

Stone  against  Wood.  Sione 

Wood. 

On  demurrer  to  the  declaration.     This  was  in  covenant       Where  ooo 
on  a  charter  party  of  affreightment.     The  defendant  craved  covenant,    thoP 

•  •i.i'.  .  .  .  .|  he  describe  him* 

oyer ;  upon  which  the  mstrument  was  set  out  on  the  re-  self  as  ageat  of 
cord  as  follows:  "This  charter  party,  &c.  indented,  &c.  J^.^JJ'n^'/,"*^^^^^^ 
between  Capt.  Gyles  P.  Stone,  part  owner  of  the  good  Jfjj"^;^,*',"-  ",f" 
ketch  George,  &c.,  whereof  Gyles  P.  Stone  is  at  present  own  name,  he  is 
master,  on  the  one  part,  and  Timo.  N.  Wood,  as  agent  of  \y.  ^  ^*^"*'" 
J.  ^  It.  Raymond,  witncsscth,  that  the  said  Gyks  P.  xJ!7x^ylt''lglni 
Stone,  for  the  consideration,  &c.,  hath  letten  to  freight  the  conirarts  for  hit 

'  '  '  o  princinal,  M 

whole  of  the  aforesaid  ketch,  &c.  for  a  voyage  to  be  made  by  °»"«  do  it  in  the 
the  said  Timo.  N.  Wood  as  agent,  to  Mantanzas  and  back  principal,  or  the 
to  New-York,  &c.,  and  the  said  Stone  doth,  by  these  pre-  bound.  **  **** 
sents,  covenant,  &c.  with  the  said  J.  ^  jR.  Raymond  in 
the  manner  following,  ^c.  and  that  it  shall  and  may  be 
lawful  for  the  said  Timo.  N.  Wood,  as  agent,  &c.  to  load^ 
&c.f  and  sufficient  money  is  to  be  advanced  on  the  charter 
to  pay  vessel's  expenses  in  Mantanzas.  In  consideration 
whereof,  the  said  Timo.  N.  Wood,  as  agent,  doth,  by  these 
presents,  agree  with  the  said  Gyles  P.  Stone,  well  and  truly 
to  pay,  &c.  unto  him  in  full  for  the  freight,  &c.  the  sum  of 
$1350,  &c.,  and  the  said  Gyles  P.  Stone  doth  agree  to  pay 
the  charge  of  victualling,  &c.  To  the  true  and  faithful 
performance,  &c.  each  of  the  parties  before  named  binds 
and  obliges  himself,  his  executors,  &c.  in  the  penal  sum  of 
$1600,  &c." 

(Signed,)     Timo.  N.  Wood.     (L.  S.) 
G.  P.  Stone.        •  (L.  S.) 

The  breach  alleged,  was  the  non-payment  of  the  monies 
stipulated  by  the  charter  party,  to  be  paid  to  the  plaintiff. 

General  demurrer,  and  joinder. 

12.  Sedgwick,  in  support  of  the  demurrer,  said  that 
Wood  was  the  mere  agent;  and  not  bound.  (12  Ve^. 
351.  15  John.  1.  11  Mass.  Rep.  92.  12  td.  237.  2 
East,  144.     1  Craneh,  345.)    Indeed,  the  instrument  is 
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void  upon  its  face ;  1.  Because  Wood  contracts  as  agent 
(2  Sir.  705 ;  Ld.  Raym.  1418 ;  6  John.  94  ;  9  Rep.  76) ; 
2.  Because  there  is  no  mutuality,  Stone  not  being  bound  to 
Wood.  (3  Lev.  139.  2  id.  74.  Com.  Dig.  Fait,  (D. 
2.)     Carth.  76.     1  Lev.  45.     Wilks,  252.) 

P.  A.  Jay,  contra,  cited  13  John.  307  ;  Moor.  70,  pL 
191 ;  6T.  H.  176 ;  2  East,  142;  6  JoAn.  95  ;  9  id.  76  ; 
2  J7W^  §73 ;  7  A/a«s.  iJep.  14  ;  12  John.  387;  15  id.  1 ; 
1  CA«.  PI.  24;  2  Fern.  280;  1  WUs.  58 ;  1  Ld.  Raym. 
246  ;  4  Mass.  Rep.  495 ;  11  ilfcw^.  Rep.  97. 

Curia,  per  Say  age,  Ch.  J.  The  question  is,  whether  the 
defendant  is  liable  personally  on  this  contract.  That 
J.  4"  R'  Raymond  are  not  liable  on  the  contract,,  there  can 
be  no  doubt.  When  an  agent  or  attorney  contracts  on 
behalf  of  his  principal,  he  must  do  so  in  the  name  of  the 
principal,  or  the  latter  is  not  bound.  (9  Co.  76, 7,  Conibes^ 
case.)  When  any  one  has  authority  to  do  an  act,  it  should 
be  done  in  the  name  of  him  who  gives  the  authority;  not 
in  the  name  of  the  attorney.  All  the  subsequent  cases 
agree  in  the  law  as  thus  laid  down  by  Coke.  There  is  no 
contradiction  on  the  subject.  The  contract,  then,  not  being 
made  with  the  Raymonds,  is  it  obligatory  upon  the  defend- 
ant ;  or  is  it  merely  void  ? 

The  defendant  describes  himself  as  agent  of  J.  ^  12. 
Raymond.  Had  the  contract  been  in  the  name  of  the 
Raymonds,  and  by  their  authority,  it  would  have  been  their 
contract ;  and  there  would  have  been  no  liability  upon  the 
agent. 

But  the  agent,  to  excuse  himself,  should  shew  a  liability 
upon  his  principal ;  a  doctrine  which  has  been  often  recog- 
nized by  this  court.  (13  John.  66.  19  John.  63.  1 
Cowen,  536.)  A  leading  case  on  this  subject  is  W^hiie  v. 
Skinner,  (13  John.  307.)  In  that  case,  Piatt,  justice,  who 
delivered  the  opinion  of  the  court,  says,  '^  The  defendant 
represented  himself,  and  assumed  to  act  as  the  agent  of  the 
directors  of  the  manufacturing  company.  He  is  now  sued 
in  his  private  individual  capacity ;  and,  to  exonerate  him- 
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self,  he  was  bound  to  aver  and  prove  that  he  had  authori-      utioa, 
ty  to  seal  for  his  co-directors."  *  "** 

There  are  many  cases  which  maintain  the  doctrine  that 
recourse  is  to  be  had  to  the  contract  itself,  to  ascertain 
whether  credit  was  given  to  the  principal  or  agent;  and 
whether  the  agent  intended  to  become  personally  respon- 
sible. Where  credit  is  given  to  the  agent ;  and  where  he 
evidently  intended  to  be  personally  responsible,  an  action 
lies  against  him  in  his  individual  character.  (15  John.  3. 
1  r.  R.  181.)  Whatever  authority  the  signer  may  have 
to  bind  another,  if  he  does  not  sign  as  agent  or  attorney, 
he  binds  himself,  and  no  other  person.  (11  Mass.  Rep. 
29.)  So  also,  it  is  said,  '<  If  a  factor  enter  into  a  charter 
party  with  a  master,  for  freightment,  the  contract  obliges 
him/'  (Molloy,  496.  2  Atk.  622.)  Generally  speak- 
ing,  an  agent  of  the  public,  who  contracts  in  his  public  ca- 
pacity, is  not  personally  responsible;  but  no  doubt  the 
contract  may  be  so  drawn  as  to  make  him  liable  personally, 
even  in  that  case.  In  Hodgson  v.  Dexter,  (1  Cranch, 
345,)  the  defendant  covenanted  as  secretary  of  war,  for 
himself  and  his  successors  ;  but  the  defendant  in  this  case 
binds  and  obliges  himself,  his  executors  and  administra' 
tors.  There  is  no  covenant  on  behalf  of  the  Raymonds^ 
that  they  shall  pay  ;  but  that  the  defendant  as  their  agent 
will  pay.  The  words  as  agent  do  not  constitute  the  de- 
fendant the  agent  of  the  Raymonds.  At  most,  they  are 
mere  description.  In  Appleton  v.  Binks,  (5  East,  147,) 
the  court  said,  it  was  impossible  to  contend,  that  when  one 
covenants  for  another,  he  is  not  bound  by  it,  the  covenant 
being  in  his  own  name, /or  himself,  his  heirs,  6^'C. 

In  this  case  the  covenant  is  the  defendant's  own. 

The  case  of  Frontin  v.  Small,  (2  Ld.  Ray.  1418,  and 
Str.  705,)  is  supposed  to  establish  the  doctrine,  that  all 
contracts  made  by  an  attorney  in  his  own  name  arc  void. 
In  that  case  the  attorney  undertook  to  lease  property  be- 
longing to  his  principal;  and  executed  the  lease,  not  in 
the  name  of  the  owner,  but  in  the  name  of  himself;  shewing 
upon  the  face  of  the  instrument,  that  it  conveyed  nothing. 
There  was,  therefore,  no  consideraticm  for  the  covenant  to 
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pay  rent.  The  case  of  Bogert  v.  Bussey,  (6  John.  94,) 
was  decided  on  the  same  principle.  The  attorneys  had 
not  executed  a  conveyance ;  but  obligated  themselves  to 
dQ  an  act  which  they,  and  all  parties  concerned,  knew 
would  be  void.  The  instrument  itself  was,  therefore, 
held  void.  The  present  does  not  belong  to  that  class  of 
cases  ;  but  to  those  where  the  attorney  assumes  a  personal 
responsibility  in  relation  to  the  concerns  of  his  principal, 
if  the  defendant  is  considered  an  attorney  for  the  Ray- 
monds;  and  if  not,  then  the  covenant  is  clearly  his  own. 
The  plaintiff  is  entitled  to  judgment  on  the  demurrer; 
with  leave  to  amend. 

Rule  accordingly. 


Sutherland,  J.,  not  having  heard  the  argument,  gave 
no  opinion. 


La  Faroe  and  Patterson  against  Kneeland. 


Apwrtjcan-      ASSUMPSIT;  tried  at  the  New-York  circuit,  November 

BOt  give  in  eTi- 

donee  his  writ-  9th,  1825,  bcforo  Edwards,  C.  Judgc. 
coiicerning'°^°a      The  casc  at   the  trial  was  this:    Bogert  <$-  Kneeland 
hiJ*"adveSa^l  cousigncd  36  balcs  of  cotton  to  the  plaintiffs  at  Havre^  in 
SSito^rJf(l*ff'  November,  1818.     One  of  the  plaintiffs,  La  Farge,  being 
a  commiiiee  of  in  New-York.  made  an   advance  of  20  cents  per  pound, 

the  chamber  of  r        r  / 

coramerce,)       upou  the  cottou,  thcu  valucd  at  30  cents.     The  letter  of 

though  his  claim 
has   been     an- 
swered there  by  his  adversary ;  it  not  appearing  that  hi;  statement  was  submitted  to  his  adversary,  be- 
fore his  answer  was  put  in. 

Semb,  that  in  no  case  would  it  be  admissible  except  to  explain  the  answer. 

A  letter  of  instructions,  by  the  consignors  to  their  consignees  of  goods,  expressing  a  hope  and  request 
that  the  goods  will  not  be  sold  at  a  loss  on  the  invoice,  is  not  peremptory ;  and  the  goods  may,  notwith- 
■tandin^,  be  sold  st  a  sacrifice. 

Consignees  are  bound  by  the  instructions  of  the  consigns,  though  the  advances  of  the  former  on  the 
g'^s,  exceed  the  net  amount  of  Kales.  ^ 

The  agent  of  a  oonsisnor  receivins  advances  on  poods  from  the  consi^ee,  is  personally  liable  to  re- 
fund, unless  he  has  paid  over  the  advances  to  his  principal;  or  altered  his  relation  in  respect  to  him ; 
AS  by  giving  fresh  credit. 

8o  of  any  acent  receiving  money  for  his  principal. 

But  where  £*,  as  agent  of  B.  ^.  A.,  consigned  goods  to  L.  4r  P-t  <*  advances  from  the  latter ;  and 
immediately  credited  the  advances  to  B.  4*  m..,  to  whom  a  balance  was  still  due  from  K. ;  and  then 
B.  4r  A.  consented  that  K.  should  transfer  this  credit  to  his  private  account  against  B,  alone,  who 
would  still  owe  him  a  balance  on  private  account  between  them  ;  which  was  done ;  Ae/d,  that  this  was 
•quivalant  to  actual  pavroent  of  tne  money ;  and  though  the  goods  told  for  less  than  the  advance,  yet 
hildt  that  K.  was  sot  fiable  for  the  difference. 

Otherwise,  if  the  credit  had  remained  a  simple  and  direct  one  to  B,  SrA, 

Where  a  verdict  is  set  aside  foe  misdirection  of  the  judge,  or  the  finmng  of  the  jury  agunst  the  law 
•r  the  eu»t  the  oosti  ahould  abide  the  event  of  the  suiu 
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instructions  from  Bogert  4*  Kneeland,  informed  the  con-* 
signees,  the  plaintiffs,  that  the  cotton  was  shipped  for  ac- 
count of  Messrs.  Braham  fy  Atwood,  of  HuntsviUe,  Alc^ 
hama ;  and  expressed  a  hope  and  request  that  the  cotton 
might  not  be  sold  at  a  loss  on  the  invoice.  The  cotton 
was  sold  for  less  than  the  advance ;  and  this  action  was 
brought  to  recover  the  deficiency. 

It  appeared  that  these  parties  had  submitted  the  subject 
matter  of  this  suit  to  a  committee  of  the  chamber  of  com- 
merce in  the  city  of  New-York,  who  had  received  the 
written  statements  of  the  parties ;  but  as  they  differed  on 
some  material  facts,  and  as  that  tribunal  does  not  pass  upon 
contested  facts  by  the  examination  of  witnesses,  they  declin- 
ed making  any  award  or  decision. 

The  plaintiffs  introduced  and  read  in  evidence,  the  state- 
ment made  to  the  chamber  of  commerce  by  Bogert  Sf 
Kneeland;  in  which  it  is  stated  that  La  Farge  saw  the  in- 
voice before  the  advance  was  made ;  and  knew  that  Bo^ 
geri  <^  Kneeland  were  the  mere  agents  of  Braham  fy  At' 
wood. 

The  plaintiffs'  counsel  then  offered  to  read  La  Farge'a 
statement  before  tlie  chamber  of  commerce ;  and  further, 
to  show  tliat  it  had  been  submitted  to  Kneeland  before  his 
answer  was  made.  This  was  objected  to ;  but  admitted. 
It  was  not  proved,  however,  that  Kneeland  had  previous- 
ly seen  La  Farge's  statement ;  but  only  that  the  practice 
of  that  tribunal  required  this.  In  his  statement.  La  Farge 
denied  any  knowledge  or  information  of  the  cotton  belong- 
ing to  Braham  <5«  Atwood,  It  further  appeared,  that  when* 
the  account  sales  were  produced,  Kneeland  said  the  balance 
would  be  paid  when  it  could  be  collected  from  Braham  tf 
Atwood. 

When  the  advance  on  the  cotton  was  received,  it  was  im- 
mediately carried  to  the  credit  of  Braham  ^  Atwood  by 
Bogert  <t  Kneeland,  the  former  having  still  a  large  bal- 
ance in  their  favor.  That  balance  was,  by  order  of  Bra- 
ham ^  Atwood,  transferred  to,  and  credited  on  Bogert  fy 
Kneeland'8  account  against  Braham  individually;  and  a 
copy  furnished  to  Braham  containing  the  credit    After 


inrcA,- 


La  Farge' 

V. 

Kneeland. 
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tueb  crodit  to  Brahamf  there  still  remained  and  yet  re- 
maint,  a  considerable  balance  due  from  him  to  the  defend* 
ant.  No  further  transactions  had  taken  place  in  account 
between  the  defendant  and  Braham  ^  Attvood ;  and  no 
money  had  been  paid   to  them  on  account  of  the  advance. 

The  judge  charged  the  jury  that  the  letter  of  instruc- 
tions was  not  so  positive  as  to  restrict  the  discretion  of  the 
consignees^  as  to  the  sale  of  the  cotton.  That  the  plaintifTs 
had  shown  enough  to  entitle  them  to  recover  against  Bra- 
k$m  if  Atwood.  But  as  the  defendant  acted  as  agent 
oolyi  and  disclosed  his  principals ;  and  had  subsequently 
appropriated  the  balance,  with  Braham  &  Atwood^a  con- 
tent} he  was  not  liable. 

The  jury,  however,  found  a  verdict  for  the  plaintift,  of 
f771,71. 

fl.  fV.  fVamer,  for  the  defendant,  now  moved  for  a  new 
trial.  He  said  the  statements  drawn  up  by  La  Farge^  for 
the  committee  of  the  chamber  of  commerce,  were  improper- 
ly received  in  evidence.     (1  John.  Ch.  Rep.  131.) 

But  the  loss,  if  any,  arose  from  the  plaintiffs'  misconduct, 
in  selling  for  less  than  was  directed  by  the  letter  of  instruc- 
tions.    (3  Coweti,  281.    6  Cawen,  128.) 

Again ;  the  defendant  acted  as  agent,  and  revealed  his 
principals ;  and,  therefore,  is  not  liable. 

But  if  there  ever  was  any  liability  upon  the  defendant, 
it  was  discharged  by  the  arrangement  between  him  and  the 
house  of  Braham  &  Atwood,  in  pursuance  of  which  the 
balance  was  carried  to  the  credit  of  the  former.  This  was 
an  appropriation  of,  and  equivalent  to  the  payment  of  the 
money  over  to  the  principals. 

Besides ;  the  defendant's  liability  was  discharged  by  the 
plaintiffs'  accepting  and  agreement  to  pay  when  in  funds, 
i.  e.  when  the  money  should  be  collected  of  Braham  & 
Atwood. 

O.  BfmcherhKff,  contra.    The  instructions  were  not  of 
ackaiacter  to  bind  the  plaintiffs  as  to  price.    (3  Odsosh 
9ai\    jPoL  on  i4#.  294,  304,  5.) 
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The  defendant  not  having  paid  over  the  money,  is  le-  ^^^^i^ 

gaily  bound  to  refund  the  deficiency.     Placing  the  amount  y^iv^ 

to  the  credit  of  his  principals,  is  not  such  a  payment  as  La  Fvgi 
will  exonerate  him. 

Curia,  per  Savage,  Ch.  J.  The  question  first  arising 
in  the  order  of  the  trial,  is,  whether  the  statement  of  La 
Forge  before  the  tribunal  of  commerce,  was  properly  re- 
ceived in  evidence.  I  think  it  was  not.  It  was  the  plain- 
tifi*s'  own  statement  of  their  case ;  and  could  no  more  be 
introduced  by  them,  than  a  bill  in  chancery  by  the  com^ 
plainant,  after  having  read  the  answer.  That,  I  believe^ 
is  never  allowed.  The  defendant  may,  no  doubt,  intro- 
duce a  document  coming  from  the  plaintiffs,  by  way  of  ex- 
plaining what  he  has  himself  said,  or  put  in  as  an  answer; 
but  to  me  it  is  a  new  mode  of  evidence,  for  a  party  to  intro- 
duce his  own  declarations  in  his  own  cause.  If  it  was  in- 
tended to  shew  that  the  facts  contained  in  the  statement 
were  impliedly  admitted  by  Kneeland,  then  the  proof  £ift* 
ed  ;  for  the  witness  could  not  swear  that  Knedand  ertr 
saw  La  Farge's  statement  before  his  own  answer  was  pal 
in.  I  think,  therefore,  that  paper  was  improperly  acU 
mitted. 

The  plaintiffs  were  bound  to  pursue  the  instructions 
notwithstanding  their  advances.  (6  Cowen^  128.)  But 
the  instructions  in  this  case  were  not  so  positive  as  to  pre* 
vent  the  exercise  of  their  discretion  in  making  sale  of  the 
cotton.  The  consignors  express  a  hope  and  request,  that 
there  may  be  no  loss  on  the  invoice.  This  cleariy  inn 
plies  that  there  may  be  such  loss.  They  might,  with  eqmik 
ease,  if  such  had  been  their  desire,  have  said  positively 
that  no  sale  should  be  made  below  the  invoice  price.  (3 
Cowen,  281.) 

The  main  question  in  the  case  is,  whether  the  defend- 
ant  can  be  made  liable,  he  having  disclosed  his  principal 
at  the  time  ?  And  if  that  alone  is  not  a  sufficient  defencei 
then  whether  he  has  so  paid  over  or  disposed  of  the  mo^ 
ney,  as  to  alter  his  relation  to  his  principals  in  respect  to  it. 

The  general  rule,  no  doubt,  is  welt  settled,  that  aa  agent 
who  discloses  his  principal,  and  so  contracts  as  to  give  a 
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remedy  against  the  principal,  is  not  liable  personally,  un- 
less it  was  clearly  his  intention  to  assume  personal  respon- 
sibility. But  where  money  has  been  paid  to  an  agent  for 
his  principal,  under  such  circumstances  that  it  may  be  re- 
covered back  from  the  latter,  then  it  may  be  recovered 
from  the  agent,  provided  he  has  not  paid  it  to  his  princi- 
{>al,  nor  altered  his  situation  in  relation  to  him ;  for  in- 
stance, by  giving  fresh  credit.  That  point  was  so  decid- 
ed in  BuUer  v.  Harrison,  (Cowp.  5G5).  There  was,  in 
tbat  case,  no  doubt  of  a  right  once  to  recover  from  the 
principal ;  but  the  agent  of  the  defendant  had  given  cred- 
it to  his  principal,  and  rendered  him  his  account  contain- 
ing the  credit.  His  situation,  however,  was  not  altered 
in  any  other  respect.  Lord  Mansfield  said  the  jury  were 
embarrassed  with  the  question,  whether  this  was  a  pay- 
ment over.  He  said,  for  some  purposes,  it  would  be  a 
payment  over ;  and  the  law  was  clear  that  an  agent  who 
received  money,  by  mistake,  and  paid  it  over,  was  not  li- 
able ;  but  the  principal.  As  there  was  no  alteration,  how- 
ever, in  the  situation  of  the  agent,  in  relation  to  his  princi- 
paly  it  was  held  wrong  that  he  should  be  in  any  better  sit- 
uation than  if  the  mistake  had  not  happened.  It  was, 
therefore,  the  opinion  of  the  court,  that  the  agent  should 
pay  back  the  money.  In  Cox  v.  Prentice,  (3  M,  <$•  S.  348,) 
lord  EUenborough  says,  "  I  take  it  to  be  clear  that  an  agent 
who  receives  money  for  his  principal,  is  liable  as  a  princi- 
pal, so  long  as  he  stands  in  his  original  situation  ;  and  un- 
til there  has  been  a  change  of  circumstances,  by  his  having 
paid  over  the  money  to  his  principal,  or  done  something 
equivalent  to  it." 

In  this  case,  the  defendant  has  not  paid  over  the  money 
to  Braham  Sf  Atwood,  in  any  other  manner  than  by  pass- 
ing it  to  their  credit.  There  was  then  a  large  balance  in 
their  favor.  But  Bogert  ^  Kneeland  had  also  an  account 
with  Braham  alone,  who  did  business  upon  his  own  ac* 
county  as  well  as  in  connection  with  Atwood.  Atwood^ 
one  of  the  partners,  was  in  New-  York.  The  money  was 
reeeived  and  credited  on  the  12th  of  November,  1818.  An 
aocounl  sales  was  rendered  on  the  28th  of  the  same  month ; 


OF  THE  STATE  OF  NEW-YORK. 

when  the  credit  due  to  Braham  fy  Atwood  was,  by  their 
order,  transferred  to  the  credit  on  BrahanCs  separate  ac- 
count. Had  this  transfer  been  made  to  the  account  of  any 
person  distinct  from  the  firm  of  Braham  ^  Atwood^  it 
would  he  considered  equivalent  to  a  payment.  It  closed 
the  concerns  of  Bogert  ^  Kneeland  with  Braham  fy  At- 
wood. Braham,  in  his  individual  capacity,  had  nothing  to 
do  with  Braham  Sf  Atwood.  I  think,  therefore,  the  judge 
was  correct  in  charging  the  jury  that  this  was  such  an  ap- 
propriation of  the  money  as  excused  the  defendant  from 
liability. 

The  ground  upon  which  agents  have  been  held  liable,  in 
such  cases,  is,  that  there  has  been  no  change  in  the  relative 
situation  of  the  parties.  Where  there  is  a  mere  passing  of 
credit  on  the  books,  for  instance,  the  agent  still  has  it  in  his 
power  to  redress  himself.  It  is  not,  however,  in  the  power 
of  Kneeland,  the  defendant,  to  alter  the  credit  to  Braham. 
He  cannot  retain  the  money,  as  he  might  have  done,  had  no 
transfer  been  made.  Kneeland  virtually  paid  the  money  to 
Atwood,  and  received  the  same  amount  on  account  against 
Braham. 

I  think,  therefore,  the  plaintiffs  ought  not  to  recover ; 
and  that  a  new  trial  should  be  granted. 

As  the  judge  erred  in  receiving  testimony,  and  as  the 
question  of  appropriation,  upon  which  the  jury  erred,  is  a 
question  of  law,  ( Cowper,  566,)  I  think  the  costs  should 
abide  the  event.  It  is  not  strictly  a  verdict  against  evidence 
only. 

Rule  accordingly. 

Sutherland,  J.  not  having  heard  the  argument,  gave  no 
opinion. 
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Aof.  18fT.  ^.     '^    V, 

DawM 

F.  R.  Ins.  Co.  Dawss  agatiM/  The  North  River  Insurance  Company. 

deot  of  Uie*'**^  ASSUMPSIT  OH  8  policy  of  insurance  against  fire ;  tried  at 
^^^^^  the  HeW'York  circuit,  December  6th,   1825,  before  Ed- 

Aw.  Co.,  mcor-  '  ^  '  ' 

porated  bj  th«  WARDS,  C.  Judge  I  whcn  the  plaintiff  made  out  the  follow- 
eA.  ss,  the  9th  ing  caso : 

J^i^e»°one*  The  defendants,  by  a  policy,  duly  executed,  insured 
w!^*u>t(^1t  against  fire,  for  the  plaintiff,  a  large  quantity  of  wines  and 
tut«  a  qiiwum  other  liquors,  valued  at  $3000.     Certain  conditions  were 

lor  doing    dimi-  *  ^ 

BMs,  He.  hms  no  annexed  to  the  policy,  and  made  part  of  the  contract.  The 
SenC^'to"  wtdre  Dinth  Condition  required  of  the  insured,  the  production  of 
wSo/upooa p2  certain  documents,  and,  (among  others,)  a  certificate  under 
•  r  iflTOTH  ^^  ^'^^^  of  a  magistrate,  notary  public,  or  clergyman,  that 
•rai,  to  do  other  they  were  acquainted  with  the  character  and  circumstances 

bosineu  for  the  •'        ,  . 

oonpany.  of  the  msured ;  and  that,  havmg  mvestigated  the  circum- 

niie  is,  ^at  a  stanccs  of  the  loss,  they  knew  or  believed  that  the  insured 
SiTtct^oi^n  ^^^  sustained  loss  to  the  amount  mentioned  ;  and  until  such 
****bS*if  'th'  V^^i  ^^*  should  be  produced,  the  loss  should  not  be  pay- 
law  creating  it.    able. 

■trict  prciimina-  The  plaintiff,  in  his  declaration,  averred  that  the  property 
waKed  iB?*?Me  ^^8  burnt,  &c. ;  that  the  plaintiff  procured  and  produc- 
^•^'■^e"'"  m  ^^  ^'^^  certificate  of  Rohert  J.  Cheeseborough,  a  notary 
caie  of  marine  public,  that  he  had  examined  into  the  cause  of  the  loss,  and 

aniranMrecog-  '^  •        i_  •    •  i  •       ii        .  i- 

■iiod.  expressmg  his  opmion  ihcrcuu,  as  required  by  the  policy. 

Cheeseboroughy  the  notary,  was  examined  as  a  witness ; 
and  testified  that  he  was  employed  to  make  out  the  prelimi- 
nary proofs  of  the  plaintiff's  loss;  that  he  delivered  certain 
aflSidavits;  that  on  the  27th  of  April,  1824,  he  called 
upon  the  president,  while  in  the  office  of  the  company, 
and  stated  that  he,  the  witness,  had  in  his  [)ossession  a 
certain  deposition, -and  also,  a  notarial  ctrtificale  in  relation 
to  the  fire.  He  told  the  president,  (which  was  the  fact,) 
that,  in  drawing  his  certificate,  he  had  omitted  to  state 
his  own  opinion  of  the  amount  of  the  loss,  having  un- 
derstood that  full  proof  of  the  amount  had  already  been 
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made ;    that   he   had   made   but   one    notarial  certificate,     J?'^*?Al 
which  he    intended   to   serve  on   the  Washington  Insu*      \^*^v-^ 
ranee  Company^  who  had  underwritten  on  the  same  prop-       Daw* 
erty ;  that  if  the  company  required  it,  he  would  make  out  N.  R.  Im.  Co. 
a  new  certificate,  expressing  his  opinion.      To  which  the 
president  replied,  that  he  need  not  make  a  new  certificate ; 
that  they  would  not  require  the  formality  of  his  expresa- 
ing  his    opinion  ;    that  service   of  the  certificate   he   had 
drawn  on  the   Washington  Insurance   Company,  would 
be  sufiicient. 

The  defendant's  counsel  objected  to  the  sufliciency  of 
the  preliminary  proofs.  The  objection  was  sustained  by 
the  judge,  and  the  plaintifi*  nonsuited. 

T.  A.  Emmet,  for  the  plaintiflT,  now  moved  to  set  aside 
the  nonsuit,  and  for  a  new  trial.  He  said,  it  is  well  settled, 
in  regard  to  marine  policies,  that  full  preliminary  proof 
may  be  waived.  (9  John,  192,  196.)  The  same  reason 
applies  to  policies  against  fire.  This  is  a  case  of  express 
waiver,  by  which  the  condition  precedent  was  discharged. 
{Rol  Abr.  453,  4,  Condition,  (iV),  pi  5,  cites  3  fl,  6, 
37.) 

The  president  was  competent  to  waive  the  proof.  He 
was  acting  in  his  hours  of  business  as  the  ostensible  agent 
of  the  company  ;  and  they  should  be  bound  by  his  acts. 
A  by-law  might  be  inferred,  conferring  authority  so  to  act. 
It  is  impossible  for  us  to  know  the  extent  of  his  authority ; 
or  how  far  he  may  be  limited  at  private  meetings.  Nor 
are  we  bound  to  look  to  that.  He  is  to  be  regarded  as  a 
general  agent.  His  power  as  such  *may  be  inferred  from 
the  usual  manner  of  doing  business  by  the  like  corporations. 
At  least,  it  lies  with  the  company  to  shew  the  want  of  au- 
thority.    The  question  should  have  gone  to  the  jury. 

C.  Graham  and  G.  Griffin,  contra.  The  averments  as 
to  the  preliminary  proofs  were  not  supported  by  the 
avidenee.  Tbey  state  a  strict  compliance  with  the 
condition,  and  should  have  been  literally  proved.  (6  T. 
jR.  7S2.  2  H.  Bl.  577,  note  (a).  Candy's  Marsh.  808, 
St  seq.) 
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tmc^  The  president  had  no  power  to  waive  the  proof.     (2 

John.  109,  1 14,  and  the  cases  there  cited  by  Thompson,  J. 
The  charter  of  this  company,  sess.  45,  ch.  23,  s.  9,  6  Laws 
N.R.I1M.C0.  ^'  Y.   16,  a.)     This  charter  requires  the  concurrence  of 
the  president  and  one  third  of  the  directors,  in  the  transac- 
tion of  business.     Per  se,  the  president  has  no  power  to 
do  any  thing.      The  onus  of  showing    authority  lay  with 
the  plaintiff.     If  there  be  a  general  agency,  the   proof  of 
this  always  lies  with  the  party  who  would   avail  himself  of 
it.     We  admit  that  a  corporation  may  act    by  a  general 
agent ;  but  the  agency  must  be  proved.      The  plaintiff  was 
bound  to  make  out  the  president  an  agent  quoad  hoc,  hj 
showing  a  series  of  like  acts,  recognized  by  the  company. 

Curia,  per  Savage,  Ch.  J.  The  only  question  is,  whe- 
ther the  president  had  power  to  dispense  with  the  prelimi- 
nary proofs. 

By  the  ninth  section  of  the  act  incorporating  the  defend- 
ants, passed  February  6,  1S22,  {sess.  45,  ch.  23,)  the 
president,  with  one  third  of  the  directors,  shall  constitute 
a  quorum  ;  and  be  competent  to  the  transaction  of  all  the 
business  of  the  corporation. (a) 

By  the  tenth  section,  it  is  provided  that  policies  signed 
by  the  president,  and  countersigned  by  the  secretary,  shall 
be  obligatory  upon  the  company  ;  and  that  all  business 
may  be  conducted  by  committees,  without  the  presence  of 
a  board. 

By  the  act  of  incorporation,  therefore,  the  president  is 
not  clothed  with  any  power  to  settle  or  pay  claims,  with- 
out one  third  of  the  directors ;  nor  to  do  any  other  act, 
except  signing  policies  of  insurance. 

In  the  case  of  Beatty  v.  The  Mar.  Ins.  Co.  (2  John.  109, 
114,)  the  agent  of  the  plaintiff  called  on  the  secretary, 
who,  with  the  amount  claimed  by  the  plaintiff,  in  his  hand, 
went  into  another  room,  where  the  president  and  assistants 
were  sitting,  and  returned,  and  informed  the  agent  of  the 
plaintiff  that  the  loss  was  passed,  and  wanted  the  plaintiff 

(•)  Tbb  if  w  iUogtration  of  what  tin  court  wy,  anU,  400,  "  Some  itatntet  of  u- 
— ipcratita  d«cUr«,  oiprMtlj,  what  nunbtr  it  aooeMuy  to  mmko  a  board." 
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to  take  a  note.  Afterwards,  the  company  refused  pay-  ^"^?^ 
ment ;  and  the  court  held  that  there  was  no  valid  accep-  v^^ly-^ 
tance.  '>»''•■ 

In  cases  of  this  kind,  great  strictness  is  required  ;  and  N.  R.  ini.  Cow 
the  plaintiff  cannot  recover  without  a  literal  compliance 
with  the  conditions.  (2  H.  BL  311,  n.  (o).  Marsh,  on 
Ins.  808,  9.)  In  Beatty  v.  The  Mar.  Ins.  Co.,  Thompson^ 
justice,  says,  the  defendants,  being  a  body  corporate,  the 
general  and  invariable  rule  is,  that  such  body  can  act  only 
in  the  mode  prescribed  by  the  law  creating  it.  By  the 
act  incorporating  the  defendants,  the  president  has  no  such 
power  as  he  assumed  to  exercise.  None  is  shewn  by  any 
by-law,  or  the  appointment  of  a  committee.  Of  course,  no 
such  power  existed ;  and  the  company  are  not  bound  by 
his  act. 

The  case  of  Vos  v.  Robinson,  (9  John.  192,)  is  not  in 
point.  No  question  was  made  as  to  the  power  of  the  de- 
fendant's agent  to  transact  any  business  of  his  principal. 
Had  this  proof  been  dispensed  with  by  a  board  of  directors, 
or  a  committee  authorized  to  settle  the  claim,  the  defend- 
ants would  have  been  bound  by  it.  But  the  president  had 
no  more  power  to  dispense  with  the  terms  of  the  contract 
than  any  other  stockholder. 

The  plaintiff  was  properly  nonsuited.  The  motion 
must  be  denied. 

Motion  denied. 

Sutherland,  J.,  not  having  heard  the  argument,  gave 
no  opinion. 
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Hawkins  against  The  Dutchess  and  Orange  Steam- 

BOAT  Company. 

This  cause  was  tried,  and  a  verdict  found    for  the  .  J^  wrdkr  ftr 

tiMM  to  mko  & 

plaintiff  on  the  28th  of  June  last,  before  Duer,  C.  Judge,  cam,  undOT  tliv 
who,  on  that  day,  made  this  order:  ''Let  the  defendants  orjuMUtfytem, 
have  20  days  from  this  date,  to  make  a  case,  in  this  cause ;  125^Sm^ 
and  on  making  a  case,  let  all  proceedings  upon  the  verdict  Jj^^j^^T'b^ 
be  stayed,  until  the  further  order  of  the  supreme  court/'  lywiuivitM — 
This  order  was  served  on  the  same  day,  upon  the  plain-  ^k  « 


tiff's  attorney  ;  but  owing  to  the  delay  of  papers,  no  case  ^TUd  w  ii!^ 
was  made  till  after  the  20  days.    On  the  30th  day  of  July,  ^J^^i^i^J 
1827,   the  judge  made  this  order,  endorsed  on  the  first:  *i"*|i*"gr 
''  Let  the  time  for  making  a  case,  by  the  within  defendant,  to  ma/ 
in  the  within  entitled  cause,  be  extended  for  20  days  from 
this  day.    Dated,  &c."    This  was  served  on  the  attorney 
for  the  plaintiff  on  the  1st  of  August ;  and  on  the  11th  be 
was  served  with  a  case ;    to  which  he  declined  making 
amendments ;  bat  proceeded  with  the  cause  to  judgmeDt. 
The  defendants,  on  the  other  band,  ocmsMiering  tfM 
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Ex  parte 
Brown. 


as  duly  settled,  noticed  it  for  argument  at,  and  placed  it 
upon  the  calendar  of  the  present  term. 

On  this  state  of  facts  two  motions  were  now  made. 

W.  Esleecky  for  the  defendants,  moved  to  set  aside  the 
judgment  for  irregularity ;  and 

H,  P.  Hunt  contra,  moved  to  strike  the  cause  from  the 
calendar.  He  said,  the  second  order  of  the  judge  was  a 
nullity.  The  only  power  he  possessed,  within  the  6th 
general  rule  of  January  term,  1799,  was,  to  enlarge  the 
first  order.  That  having  expired,  could  not  be  enlarged. 
This  is  a  term  which  implies  tne  existence  of  the  first  or- 
der; and  the  second  must,  therefore,  be  looked  upon  as 
an  original  one.  The  only  relief  which  the  defendants 
could  have,  was  an  order  to  stay  the  proceedings,  till  re- 
lief could  be  obtained  on  motion  to  this  court ; 

And  of  that  opinion  was  the  Court.  But  they  relieved 
the  defendants,  on  payment  of  all  costs,  allowing  the  case 
to  stand  as  served  ;  and  the  plaintiff  to  propose  amend- 
ments, &c. 

Rule  accordingly. 


Ex  parte  Brown. 


Where   the 
wpitinA  bond  is 
detective,  CbeC. 
F.  nay  quteh 
tiw  apfieelat 
any  time,  even 
tfter  Uial,   and 
tfter  amotion 
for  a  new  trial  is 
denied. 


Brown,  the  relator,  sued  Miller  before  a  justice  of 
Dutchess  county,  who  rendered  judgment  for  Broum,  of 
^bout  30  dollars.  Miller  appealed ;  and  a  verdict  passed 
in  his  favor  of  250  dollars.  A  motion  for  a  new  trial  made 
by  Brown  was  denied  ;  and  the  proceedings  stayed  by  or- 
der, for  several  terms,  with  a  view  to  repeat  the  motion 
for  a  new  trial.  Finally,  at  the  late  October  term  of  the 
C.  P.  that  court  quashed  the  appeal,  on  Broum's  motion, 
upon  the  ground  that  the  amount  of  the  original  judgment 
before  the  justice  was  not  recited  in  the  appeal  bond. 

S»  CUamland  now  moved  for  a  mandamus  commanding 
the  judges  of  the  court  below  to  vacate  the  order  quash- 
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ing  the  appeal ;  and  to  proceed  in  the  cause.     The  motion 
was  not  opposed  ;  but 

Per  Curiam,  We  have  decided  that  such  a  bond  is  de- 
fective. (6  Cowen,  585.)  The  consequence  is,  that  the 
C.  P.  had  no  jurisdiction  ;  and  might  dismiss  or  quash  the 
appeal  at  any  time.  (Ibid,  id.  592,  3.)  The  principle 
which  sanctions  a  dismissal  upon  the  trial,  extends  to  every 
stage  of  the  cause.  The  C.  P.  wanted  jurisdiction,  and 
had  a  right  ^o  dismiss  the  cause,  therefore,  without  regard 
to  what  the  parties  may  have  done  in  it. 

Motion  denied. 


ALBANY, 
Oct.  18S7. 


GiLMAN  against  Van  Slyck  and  Pardee. 

Miller  against  Oilman. 

In  the  first  cause.  Oilman  Imd  judgment  for  $220^  pre- 
vious to  which,  Miller  had  obtained  judgment  in  the  second 
cause,  for  ,^233,96  in  the  C.  P.  of  Montgomery  county. 
And  now,  on  an  affidavit  of  Pardee^  that,  previous  to  the 
judgment  in  the  first  cause,  the  defendants  therein  purchas- 
ed the  judgment  in  the  second, 

M.  T.  Reynolds,  for  Van  Slyck  and  Pardee,  moved  to 
set  off  the  judgment  in  the  second  against  that  in  the  first. 

G.  W.  Kirkland,  contra,  read  Oilman's  affidavit,  that 
Pardee  had  admitted  to  him,  that  the  judgment  was  assigned 
to  him  and  Van  Slyck,  on  the  condition,  that  if  it  could  be 
set  off,  then  the  assignment  to  be  valid  ;  if  not,  then  to  be 
void  ;  and  that  Pardee  should,  at  all  events,  be  indemnified 
against  all  costs  and  charges  of  the  motion  to  set  off,  and 
that  this  was  all  the  interest  he  (P.)  had  in  the  assigned 
judgment ;  that  he  (F.)  had  not  employed  the  counsel  to 
move,  &c. 

Curia.    It  is  not  competent  for  a  party  thus  to  buy  a 
judgment  conditionally  for  the  purpose  of  setting  it  off. 
Vol.  VII.  60 


A  judgraant 
pUrchMed  by  a 
party  with  iIm 
view  to  Mt  it  ofi^ 
and  with  condi- 
tion that  if  b« 
fails  to  obcftin 
thu  8«t  off  on 
motion,  the  a»- 
signment  ihall 
be  void ;  and  ac- 
companied with 
a  stipulation  that 
the  asBigneo 
shall  ho  indem- 
nKied  againat 
the  coffts  of  (h# 
motion,  cannot 
be  aet  off. 

To  wairant 
setting  il  oifi  ho 
must  purchase 
absolutely. 
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o^^'     He  is  bound  to  become  the  absolute  proprietor  for  that  pur- 
v^lv^-^^      pose.     He  must  purchase,  and  incur  the  risk  of  set  off 
Anonymous,    himself;  not  come,  as  here,  in  the  light  of  a  mere  agent. 
There  is  no  interest  in  f^an  Slyck  and  Pardee ;  and  we 
might  as  well  grant  this  motion  without  the  form  of  a  trans- 
fer, as  to  allow  it  under  these  circumstances. 

Motion  denied. 


Burns,  assignee  of  LoundSy  sheriff  of  New^York,  against 

Burns. 

Notice  of  mo-      Under  a  rulc  that  the  plaintiff  pay  costs,  these  had  been 

Hon  for  an  at-  r  t    j  j 

tachment  for  rcguIarly  taxcd,  and  demanded  of  him  personally ;  but  he 
costs,  uureuant  had  uot  paid  ;  and  ho  could  not  be  found,  so  as  to  be  person- 
necessaiy."  ""  ^'ly  scrved  with  notice  of  a  motion  that  an  attachment  issue 
m^i *  £c!l!s**^ of  fi^gaiost  him  for  non-payment.     On  affidavits  of  these  facts, 

courie,  un  prov- 

faig  •enrice  of  a         r-a     n 

uuced  bill,  de-      H,  Stofie,  for  the  defendant,  moved  for  an  attachment. 

maad  and  son* 
ptjniMt 

Curia.  No  notice  of  motion  was  necessary.  On  proof 
of  personal  demand  made,  with  service  of  a  taxed  bill,  and 
non-payment,  the  attachment  goes  of  course. 

Motion  granted. 


Anonymous. 

Jodgment  upon      Reterees  had  made  a  report  subject  to  the  opinion  of 
tk  report  of  rsfe-  tJi^  court,  on  a  case  stated  by  them. 

root  subject  to  '  •' 

the    opinion    of 

eaM  suted"by      M.  T.  Reynolds  moved  for  judgment  on  a  non-enume- 

mSmiJmoUon".  ^^^^  ^^y  \  but 

WooDWORTH,  J.,  (Savage,  C.  J.  and  Sutherland,  J.  be- 
ing absent,)  would  not  hear  the  motion  ;  saying  it  was  an 
•numerated  motion,  and  should  go  upon  the  calendar. 

Papers  withdrawn. 
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ALBANY, 
Oct.  \BS{L 

In  the  matter  of 
Cflirltoo. 

In  the  matter  of  Carlton.        x 

On  habeas  corpus,  directed  to  Col.  S.  Thayer,  super-  Ahabeateor- 
intendant  of  the  corps  of  engineers  at  fVest  Point;  issued  ^bolity  oirtbii 
by,  and  returned  to  the  recorder  of  the  city  of  New-York.  JrSi JpSn*.  ** 

CarUon  enlisted  into  the  service  of  the  United  States ;  u,J*jiJSdicuSn 
and  is  claimed  to  be  detained  by  Col.  Thayety  as  a  regu-  of  the  ttate 
larly  enlistedfsoldier.  He  is,  in  fact,  now  within  21  years  htM  corfua^ 
of  age,  and  has  a  guardian,  who  never  consented  to  his  u^iuxy,  ceded 
enlistment.  At  the  time  of  his  enlistment,  however,  he  sti^JSS^ 
represented  himself  to  be  over  21 ;  and- that  he  had  nei- {jj^jj^***^!"*"* 
ther  parent  nor  s^uardian.  ■urrendered  by 

the  elate. 

The  counsel  for  the  U.  States  moved  that  the  writ  be    The  eniut- 
quashed  ;  and  that  CarUon  be  remanded,  on  the  ground  wTihoutcoiH 
that  the  recorder  had  not  jurisdiction  ;  and   that  process  JJ"{  w^^jl 
issuing  under  the  authority  of  this  state,  did  not  run  with-  j[jj^  ©f'lhe'Sr. 
in  thellimits  of  the  property  of  the  United  States  at  West  staUi,iM  ▼oiji; 

jj    ,     *  r     r       J  and  he  mayW 

I  Otnt.  discharged     by 

The  recorder  submitted  these  questions  to  this  court  for  *  Any*"  perJii 
direction.     He  referred  to  the  reservation  as  to  the  exe-  l"j|^^  hm  a 
cution  of  state  process,  in  the  act  of  the  2d  of  March,  1826,  ^^^*  JJ  ^  ^ 
(sess.  49,  ch.  64,|>.  46,)  ceding  West  Point  to  the  Unit-  beate^rfut. 
ed, States;  io^ Ferguson^s  case,  (9   John.   239;)    Com- 
monwealth v.    Cushing,  (11    Mass.  Rep.  67;)  and  T%e 
Same  v.  Harrison,  (id.  63,)  and  expressed  his  own  opin- 
ion that  he  had  jurisdiction. 

Curia,  per  Savage,  Ch.  J.  By  the  act  of  congress,  the 
enlistment  is  void  ;  and  the  soldier  ought  to  be  discharged, 
if  this  court  have  jurisdiction.  We  have  jurisdiction,  un- 
less it  has  been  expressly  surrendered  or  taken  away.  Any 
person  illegallyjdetained,  has  a  right  to  be  discharged,  and 
it  is  the  duty  of  this  court  to  restore  him  to  his  liberty.  No 
act  of  congress,  or^of  this  state,  has  forbidden  the  eiercite 
of  this  common  law  jurisdiction.     It  ought,  therefore,  to  be 
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Oct?ia7*    *PP'*®^*     ^^^  authorities  referred  to  by  the  recorder,  es- 
v^^iy,^    pecially  those  of  Massachusetts,  sustain  our  view  of  the 
bLS"*     cnse.     We  are  of  opinion  that  Carlton  should  be  discharg- 
ed by  the  recorder,  whose  power  upon  this  writ  is  the  same 
with  ours. 


Exports  Badgley. 


uJ!'^}!^  ^*"     On  habeas'  corpus  to  the  sheriff  of   Columbia.    Two 
of  ivpntoii-      guits  were  commenced,  and  judgments  obtained  in  this  court 

UMIIt,  On«   good  -n      1     w  •        •         I  /•         I  •     I       rx'  i      '  •    i 

uMi  tii«  Other  agamst  Baagley ;  \n  both  of  which  nager  became  special 
Qoort  raaj,  on  bail.  Id  One,  a  ca.  sa.  issued  ;  and  the  defendant  being  ar- 
^JiJJj^^Jf^'  rested  by  the  sheriff  of  Columbia,  Wager  became  surety 
Ae  m?did  f^^  ^fjQ  ^q\  liberties  ;  whereupon  Badgley  escaped.  Meager 
ingUrapriKmar  pursued,  took  and  Surrendered  him  to  the  custody  of  the 
The  foroa  of  sheriff  of  Columbia,  claiming  to  do  so  in  virtue  of  commit- 
MeeT?  tpent  titurs  endorsed  on  both  of  the  original  bail  pieces,  and  as 
S.  •a^'tfiough  surety  for  the  liberties.  Badgley  was  accordingly  detained 
JjVP'^JJJJ*^  in  close  custody,  having  declined  to  renew  his  surety  bond 
•annot  after-     for  the  liberties  in  the  suit  wherein  he  was  committed  upon 

«ranU  be    ror-  ' 

rendered  br  hie  the  Ca.  Sa,  , 

■pecial  baiC 
A   surety  for 

thefaoi  fiber-      g.  Cleveland  now  moved  that  he  be  discl;arffed  from 

ties  has  no  now-  ^ 

er,  as  such,  to  closc  confinement  as  to  the  suit  in  which  the  ca,  sa.  issu- 
prineipai  to  ed.  He  Said  this  might  be  done  ;  though  he  conceded  that 
c^ose    confine-  j^^  ^^^j  properly  Committed  as  to  the  other  suit.    The 

thij* thT'lIS-*  prisoner  could  then  obtain  sureties  as  to  the  latter}  and 
ZlSei^^ud  ^  S^  ®^  \^Tge  on  both.     This  was  not  denied  on  the  olter 

Mil  must  exist,    side.      But 

E.  fVilliams,  for  PVager,  insisted,  that  he  had  a  rigjt 
of  surrender,  on  fresh  suit,  as  surety  for  the  liberties* 
He  likened  it  to  the  case  of  surety  by  recognizance  in  a 
criminal  case,  upon  which  he  said  'Fan  Ness,  late  justice 
had  expressed  an  opinion  that  there  might  be  a  surrender. 
And  one  Gardinier  was,  upon  that  opinion,  surrendered  to 
the  sheriff. 

He  said  the  sheriff  had  this  right  on  proper  cause.     (1 
R.  L.  429,  *.  6.     10  John.  549.)     And  the  surety  should 
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be  allowed  to  stand  in  his  place.     {Barry  v.  Mandelly  10     Albany. 
John.  56S,  on  error.) 


Ckvdandy  in  reply,  supposed  the  point  too  plain  for 
argument.  He  said  the  statute  gave  this  right  to  the  she- 
riff in  the  single  case  of  his  supposing  the  sureties  to  be  in- 
sufficient. Independent  of  the  statute,  he  had  no  such 
right,  it  is  confined  to  the  particular  case  mentioned. 
The  statute  pre-supposes  no  general  right  of  close  con- 
finement at  common  law ;  and  is  so  far  an  argument  against 
the  surety.  The  two  cases  rest  on  different  principles. 
The  case  supposed  by  the  statute  can  never  exist  as  to 
the  surety. 

Curia.  We  agree  with  counsel,  that  we  may  discharge 
as  to  imprisonment  upon  the  ca.  sa.  though  it  be  regular 
apon  the  committitur  in  the  other  suit.  The  bail  piece 
which  was  followed  by  the  ca.  sa,  had  lost  its  force  by  an 
imprisonment  of  the  body  upon  that  writ ;  and  there  was 
DO  right  to  surrender  upon  the  limit  bond.  This  creates  the 
relation  of  principal  and  surety,  not  of  principal  and  bail. 
The  latter  relation  is  necessary  to  warrant  a  surrender. 
We  are  not  aware  that  this  rule  has  ever  been  departed 
from,  except  in  the  case  mentioned  as  having  been  before 
the  late  judge  Van  Ness,  upon  a  recognizance  of  bail  in  a 
criminal  case.  Without  expressing  an  opinion  upon  that 
case,  we  are  clear  that  a  case  of  surety  for  the  gaol  liber- 
ties, which  is  not  matter  of  record,  but  exists  merely  in 
paiSy  does  not  warrant  a  surrender,  any  more  than  the 
case  of  any  other  surety.    The  prisoner  must  be  discharged 

to  this  cause  of  imprisonment. 

Rule  accordingly. 


Ex  paiie 
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y^J^^ym^  McNeish  against  Stewart. 

M'Neish 

Stewart.  In  qd  action  on  covenants  of  seisin,  and  against  incam- 

Ib   oovonam,  brances  in  a  deed  of  land,  the  defendant's  attorney  plead- 

oi^am  «S  fae-  ©^  Simply  fiofi  est/actum.     At  the  trial,  before  Emott,  C. 

fmi  ■amiu  the  Judge,  the  plaintiff  relied  on  the  covenant  of  seisin  only  ; 


Whwe  &  de-  and  rested  on  proving  the  deed.  The  judge  ruled  that 
Miftake  or  hit  tfais  proof  sustaidcd  the  action,  without  proof  of  any  thing 
r^^]^*  fvhkh  more.  Both  parties  appeared  at  the  trial ;  and  the  Ter- 
gM^Mt^corer  jj^^  ^^  f^^  ^^^  plaintiff  for  the  full  consideration  express- 
ud.  on  trial,  a  ed  in  the  deed,  with  interest. 

▼•nuct  M  there-  ' 

iweacaiiMthim,      And  now,  on  an  affidavit  that  the  plea  was  put  in  und» 

the  siipreflM  .  .  * 

eonrtwiUnot,  a  mistaken  supposition  by  the  attorney  for  the  defendant, 
f rant  a  nelTui!^  that  the  plaintiff  must  prove  a  breach,  and  the  defendant 
***But  $€mbu  ro'g'^t  show,  in  his  defence,  any  matter  which  would  go  to 
•j^ir  wiu  ghre  defeat  or  diminish  the  amount  of  the  plaintiff 's  recovery, 

and  that  the  plaintiff  did  not  pretend  a  failure  of  title  as  to 

all  the  land  conveyed, 

A  motion  was  made  to  set  aside  the  verdict,  and   let 

the  defendant  in  to  plead  an  additional  plea. 

P.  F.  Hunny  for  the  motion. 

G.  O.  BeUieny  contra,  cited  6  GwUlim's  Bac.  671 ;  10 
Mod.  202,  3;  I  fVUs.9e;  9  John.  78. 

Ckiria*  We  cannot  receive  this  excuse,  as  a  ground  for 
the  relief  sought.  Though  it  appears  to  be  founded  in 
good  faith,  yet  a  contrary  practice  would  lead  to  endless 
excuses  founded  in  mere  pretence.  After  the  defendant 
has  gone  to  trial  upon  pleadings  which  do  not  cover  his 
defence,  and  has  a  verdict  against  him,  it  is  too  late  for 
him  to  move  for  an  amendment.  He  must  go  down  to  tri- 
al prepared.     (9  John.  78.) 

Note.  The  plaintiff's  counsel  admitted  there  would 
be  a  remedy  in  chancery,  if  the  plaintiff  should  go  on  to 
collecl  for  the  fakie  of  more  land  than  was  lost  by  fieulure 
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of  title  ;  and  by  his  consent,  this  court  directed  a  role  that    albant» 

Oct.  IMT 

execution  be  perpetually  stayed  except  as  to  the  sum  re- 
ally due,  the  amount  of  which  he  shewed  by  affidavit. 

Motion  denied. 


r. 

Cha|K 


Rogers  &l  Gracie  against  Chapman. 

The  defendant,  a  trader  in  the  city  of  New-York,  hut  .  Onwi 
who  lodged  at  Brooklyn,  having  put  in  special  bail,  the  ingin^od&jih, 
plaintiffs  look  judgment  against  him  for  ^2579,91,  which  where'^ftn\cUoa 
they  assigned  to  Dyett,  whose  attorney,  supposing  the  step  qulln^**55chi«- 
regular,  issued  a  ca.  aa.  No  fi.  fa.  had  previously  been  <»%  iw,  but  ap- 
issued  ;  and  it  was  agreed  on  both  sides,  that  the  ca.  9a.  only  nominal 
was  irregular,  within  the  statute,  (1  R.  L.  602.)  The  couitwU re- 
defendant  had  been  arrested  at  Brooklyn,  and  imprisoned  SuIIring  to  t^pS 
upon  the  ca.  sa.  in  the  common  gaol  of  Kings  county;  JS^^tion*.**""* 
shortly  after  which,  and    immediately  op  discoverinff  the     Otherwise, 

.  r,  ^  where  arcum- 

irregularity,  the  plaintiffs    attorney  offered  the  defendant  s  stancee  appear, 
counsel  lo  discharge  him,  on  his  stipulating  not  to  bring  an  ^drmamT^ 
action  for  the  imprisonment.     The  stipulation  was  declin- jn-e^iJI^  *^  JJ, 
ed :  and  »•  executed  op- 

'  preMiTelj. 

J.  V.  Henry,  for  the  defendant,  now  moved  that  he  be 
disdharged  unconditionally. 

He  read  an  affidavit,  by  which  it  appeared  that  at  about 
7  P.  M.  the  defendant,  having  left  his  counting  house  in 
the  city,  and  proceeded  to  the  house  where  he  lodged  at 
Brooklyn,  was  there,  a  little  before  9  o'clock,  arrested  on 
the  ca.  sa.  by  a  deputy  sheriff*,  who  proclaimed  the  arrest 
in  presence  of  a  number  of  persons  present.  He  told  the 
deputy  he  had  no  friends  in  Brooklyn,  who  would  be  bail 
for  the  gaol  liberties ;  but  had  such  friends  in  the  city ; 
and  requested  time  to  send  for  them ;  offering,  that  if  the 
deputy  would  wait  for  this  purpose,  he  would  compensate 
him  for  his  trouble.  The  deputy  refused  to  wait  till  morn- 
ing, though  the  gentleman  of  the  house  offered  him  lodg- 
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ings  gratia;  and  declined  taking  the  defendant  to  bis, 
(the  deputy's  own  house,)  though  the  defendant  proposed  to 
go  there  ;  and  that  the  deputy  should  take  certain  propos- 
ed measures  for  his  security  till  morning,  the  expense  of 
which  he  would  defray.  This  being  refused,  he  was  tak- 
en by  the  deputy  4  1-2  miles  to  the  gaol  in  Flatbush; 
where  he  was  confined  in  a  small  room  with  ten  prisoners, 
nothing  being  offered  him  but  a  blanket  to  sleep  upon. 
The  weather  during  the  night  was  cold  ;  and  there  were 
several  circumstances  very  disgusting  and  ofTcnsive.  It 
was  nearly  5  P.  M.  of  the  next  day  before  he  obtained  the 
liberty  of  the  gaol  limits ;  which  was  on  giving,  as  bail, 
two  resident  citizens  of  the  city  of  New-York. 


H.  fV.  fVamery  contra,  read  affidavits  of  Dyett  and  bis 
attorney,  and  of  DyeWs  agent  who  caused  the  ca.  aa.  to 
be  issued  and  delivered  to  the  deputy,  denying  all  con- 
cern in  the  manner  of  the  defendant's  treatment.  He  in- 
sisted that  the  parties  concerned  having  acted  in  good  faith, 
the  defendant  should  stipulate  not  to  bring  any  action  for 
the  imprisonment. 

Curia.  That  is  true  of  a  case  where  it  is  apparent  that 
nominal  damages  alone  would  be  given.  But  the  proceed- 
ings in  this  case  were  unusually  severe ;  and  the  defend- 
ant may  satisfy  a  jury  that  they  were  dictated  either  by 
the  assignee  or  some  agent.  The  deputy  makes  no  affida- 
vit explanatory  of  his  conduct.  We  think  the  defendant 
should  be  left  to  his  remedy  by  action. 


Motion  granted. 
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Wilson  against  White. 

This  cause  being  referred,  the  referees  reported  in  favor  .  When  amo- 
of  the  plaintifT,  to  about  $1500;  and  on  the  ground  that  p^Jn^^fSMt 
the  report  was  wrong,  except  as  to  about  $300,  a  motion  JrfercL'7iI*tho 
was  pending  to  set  it  aside  upon  the  merits.  With  a  view  JjJe"*^^  **lSSl!l 
to  that  motion,  the  defendant  had  obtained  a  commission-  \H  ^r«<»  ^"^t 
er's  order  to  stay  the  plaintiflf's  proceedings,  '^  till  the  fur-  part,  'IL  Jdver- 
ther  order  of  the  court.'*  But  he  had  not  noticed  the  cause  move  for* jSd«- 
for  argument  at  the  present  term.  "^on^^ur"!^, 

Now,  on  an  affidavit  intended  to  show  that  if  the  judg-  5;*e^fo!!!Sir*i?r 
ment  be  delayed,  there  would  be  danger  of  losing  the  plain-  «>'vency  of  the 

._,,       ,.  -  ^       ,        »ii.i  •••     party  moving,  if 

tin  8  claim,  on  account  of  the  defendants  habits,  by  which  there b« deia^. 

his  property  might  be  dissipated,  a  motion  was  made  to  va-  to  net  \S!L  a 

Gate  the  order,  and  enter  up  judgment  on  the  report.     An  ^*'"But  if  one 

objection  was  also  taken  that  the  order  should  not  have  ?**7"  '^'k  **•-!? 
•*  in  to  vuch  t  mo- 

been  eeneral :  but  only  to  stay  proceedings  till  the  4tb  day  ^i^  ^  ^"^ 

^,®  ^      -',  ^   ^ .  °  -^the  court   mtjt 

of  the  term  next  after  it  was  made.  ord<>r  judnneot, 

as  a  cnndrabn  to 

J.  B.  Bronson,  for  the  motion.  *  An"Sri.r  to 

Stay      proce^d- 

J.  Butterfiddy  contra.  IdSw  to  mi  aride 

a  report  of  refe> 
rees  on  the  Mer- 

The  Court  denied  the  motion,  saying  it  was  without  pre-  »^„w.  pwj^x 

,  til*  i>  *         **tiil  the  nntber 

cedent ;  and  that  the  circumstances  of  every  party  upon  order    of   the 
the  calendar  against  whom  a  verdict  or  report  had  been  ob-  not  be  limited  to 
tained,  might  as  well  be  revised  in  the  same  way.    We  do  ofth^mJnSl 
not  allow  judgment  to  go  as  security,  on  an  affirmative  mo- 
tion against  a  party,  who  comes  regularly  upon  the  calen- 
dar to  set  aside  a  verdict  or  report,  on  the  merits.     This  is 
done  only  where  he  applies  for  leave  to  move  upon  terms ; 
not  of  right.     In  all  such  cases  we  have  power,  as  one 
of  the  terms,  if  we  see  that  the  plaintiff's  safety  demand^ 
it|  to  require  a  condition  that  judgment  or  execution  should 
go  as  security.    This  is  not  that  case. 

Motion  denied  with  costs. 
Vol.  VII.  61 
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Caia  Feeter  agatnst  Harter. 

Infbam. 

The  affidavH      TuE  Court  decided  on  the  authority  of    Cleveland  ▼. 
wed*  ^t'!ml  J^rong,  (2  Cowen,  448,)  that  the  affidavit  on  which  to 
ii  Wd.^^"*"*  found  a  motion  for  a  reference,  need  not  state  wheie  the 
▼enue  is  laid  in  the  cause. 

T.  C  Chittendeny  for  the  motion. 

JV.  S.  Benton,  contra. 


Cain  against  Ingham. 

cT^denoB^^-  This  cause  being  called  for  trial  at  the  circuit,  and  there 
S?r<iaieare  ^^^8  ^  deficiency  of  jurors  in  the  regular  panel,  a  tales  de 
10  the  &jor,  m  ctrcumstantibus  was  awarded  :  and  the  sheriflf  summoned 

BO  euuw  for  let- 

tmgMide&Ter.  ou  the  spot  oue  ClapsaddUy  whose  father  had  married  the 
a^ar  t^  he  widow  of  the  defendant's  brother.  Clapsaddle^a  father 
iueiMMd^hi  u^  d>®d  before  the  trial ;  and  his  widow,  also  the  widow  of 
cauM^eJed''**  ^^^  defendant's  brother,  lived  in  the  house  with  Clapsaddle. 
-P»i» juror's      The  verdict  being  for  the  defendant,  a  motion  was  now 

fiUlior  bad  mar** 

ried  the  defend-  made,  in  behalf  of  the  plaintiff,  to  set  aside  the  verdict  for 
widow,  the  ?a-  the  incompetency  of  the  juror.  As  an  excuse  for  not  chal- 
mc  the"%ne^^  l^Dging  the  juror,  it  was  shown  by  affidavit,  that  the  plain- 
KrooDdfor"rin^  tiff  was  old,  infirm,  and  very  deaf;  so  as  not  to  be  apprized 
G^  chaiience  that  the  talcsmau  was  called  till  after  he  was  sworn,  and  it 

bj  the  plamtin.  ,  ,     „  ,  .  *      ,    i  ■ 

Wheoo^n^  was  too  late  to  challenge  him.     And  he  was  unknown  to 

m  a    cause    01.11 
principal    chal-  the  COUDSel. 

^eendor'this  ^^  ^^^  insisted  for  the  plaintiff,  that  the  law  recognises 
the  relationship  by  marriage ;  that  husband  and  wife  are 
considered  as  one ;  and,  in  that  view,  the  defendant  was 
uncle  to  Clapsaddle ;  that  the  kin  being  within  the  9th  c^e- 
gree,  was  a  cause  of  principal  challenge.  (3  Bl.  Com. 
363.) 
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A.  Loomis,  for  the  motion. 
N.  S.  Benton,  contra. 

CkfTfO.  There  was  no  kindred  or  subsisting  affinity 
between  the  defendant  and  the  talesman,  which  could  op- 
erate as  a  principal  cause  of  challenge.(a)  At  most,  the 
facts  alleged  (would  have  been  evidence  before  triors,  on 
a  challenge  to  the  favor.  The  triors  might  have  found 
for  or  against  Clapsaddle'a  competency,  according  as  they 
should  believe  him  indiflferent  or  not.  It  is  going  too  far 
to  say,  that  matter  of  mere  evidence  upon  a  challenge  to 
the  favor,  matter  which  is  undefined,  and  infinitely  diver- 
sified and  multifarious,  shall  be  a  cause  for  setting  aside  a 
verdict,  when  it  is  accompanied  with  no  evidence  that  the 
juror  is  in  fact  influenced  from  that  cause.  Nothing  of 
this  kind  appears ;  and  the  motion  must  be  denied. 

Motion  denied. 


{m)  Affinity^  (or  relationship  bj  marriage,)  is  a  ground  of  principal  challenge ; 
{Co.  LUt.  156, a. ;  Mouiuon  v.  fVeit^  I  Leon.  88  ;  but  it  roust  be  a  subsisting  affi- 
nity, at  the  time  of  the  challenge,  {id.)  It  is  not  absolutely  necessary  that  the  mar* 
rmgeshotikl  remain;  but  the  affinity  is  continued  by  there  being  issue  of  the  marriage. 
{■MmmaoH  v.  IVe»tt  Supra.)  Thus;  that  the  sherifT's  wife  was  sister  to  the  plain- 
tiff's wife ;  {Markham  v.  i>«,  cited  1  Leon.  89  ;)  that  the  sheriflT  had  married  a 
daughter  of  EUzabetkf  sister  of  the  plaintiff's  mother ;  (21  E.  4.  2,  cited  1  Leon. 
89,  aifiE.4.%  and  vid.  10  H.  7.  7 ;)  that  one  of  the  jurors  had  married  the  da- 
fiNMkint's  mother;  (14  H.  7.  2,  cited  al$o  1  Leon.  89 ;)  or  that  the  brother  of  the  delend* 
aat^  wifii  bad  married  the  daughter  of  the  sborifi*;  (15  ^.  7.  9,  cited  aleo  1  Jjton.  89 ; 
were  bolden  principal  causes  of  challenge.  And  so,  in  Mounton  ▼.  IFm/,  the  chal- 
lenge was  to  the  array ;  because  the  sheriff  had  taken  to  wife  the  cousin  german  of 
the  plaUitiSI  4i  sreo,  had  issue  living,  the  mother  being  dead.  This  was  interposed  as 
apriac^Ml  challenge  ;  and,  on  demurrer,  held  good  by  three  of  the  justices  (^the  C. 
P.;  PmoM,  J.  hesitating  whether  it  was  a  principal  cause  of  challenge,  unless  it  was 
averred  that  the  issue,  &c.  was  inheritable  to  the  land.  But  where,  as  in  the  princi- 
pal case^  the  marriage  is  dissolved  by  death ;  and  the  tie  of  affinity  does  not  appear  to 
be  eontiaued  by  iasoe,  it  has  long  been  holdon  that  there  is  no  cause  of  principal  cbal* 
loBge.  (10  H.  7.  7,2>er  Bryan.)  "The  cause  ceasing,  the  effect  doth  likewise  coasa.'* 
{Fineh*9  Law,  8.)  And  at  page  9,  this  author  draws,  for  one  illustration  of  the  max- 
im, upon  the  year  book,  (7  H.  7. 2 :)  "  It  is  no  principal  cause  of  challenge  to  a  jorori 
that  be  bath  married  the  party's  motheri  if  she  be  dead  without  issue ;  fer  the 
of  fiiver  is  Temoved." 


ALBANY, 

Oct.  isn. 
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Satterlee  and  Satterlee  against  Ten  Etck. 
s&tteriee.  TuRNER  agatfist  Satterlee  and  Satterlee. 


Turntr 

V. 


not 


t^Bir^off^  AiKiN  having  obtained  judgment  against  Souihwidk, 
\w^o\b  "he  ^'^  -Ey^*?  sheriff  of  jilbany,  being  indemnified  by  Aikin^ 
beneficial,  as  levied  on  the  property  of  Satterlee  ^  Satterlee^  and  sold  it 
nominal  owner  as  SovthvoicVs.  undor  e,fi.fa.  at  the  suit  o(  Aikin.  The 
^  Where  A.  in-  Sctterlees  sued  Ten  Eyck  in  this  court  for  the  trespast ; 
te^'li^'t  ^^^9  ^^  ^^^  '^^  Albany  circuit,  obtained  a  verdict  of  ^500 ; 
^^.^^  on  which,  at  the  present  term,  they  were  entitled  to  judg- 
wbich'y.  reco-  ment,  With  costs.  In  October  term,  1826,  Turner  obtain- 
•«aimtthe  ^  ed  judgment,  in  this  court,  against  the  SaiterleeSj  for  $618^ 
tba!i.  o^  M  >  which,  in  September  last,  Aikin  purchased,  fcur  the 
IS^iJf*  consideration  of  ^175,  and  took  an  assignment  to  Ten 
wG^-Zhad     ^^^f  "*  ^'*>  (^'^  EycVa)  name. 

jMnrdhiMd,   and 

B0Bt  of?^      «/m*  EdwardSy  for  Ten  Eyck^  on  affidavits  showing 
**^''^  "*"*•  these  facts,  now  moved  that  the  judgment  in  favor  of  Tur- 
ner be  set  off  againt  that  in  favor  of  the  Satterlees.    He 
cited  3  Cowen,  353. 

^  L.  H.  Palmer,  contra.  The  defendant,  Ten  Eyck,  has 
neither  the  legal  nor  equitable  title  to  the  judgment  of  7W^ 
tier.  One  cannot  set  off  a  judgment  unless  he  is  the  abso- 
lute and  beneficial  owner  of  the  debt ;  not  merely  a  hold* 
er  in  trust  for  others.  (Fair  v.  M'Jfoer,  16  Eaet,  180.) 
The  sheriff  is  a  mere  cypher,  as  to  any  control  over  the 
judgment  which  he  sets  up.  He  does  not  assume  to  have 
any  interest ;  but,  (fairly  we  concede,  and  that  Aikin  may 
obtain  relief  if  he  can,)  allows  the  latter  to  move  in  his, 
(the  sheriff's)  name.  The  sheriff  is  a  mere  agent,  and 
within  the  case  of  Gihnan  v.  Van  Slyck,{a)  decided  at  the 
present  term.  Turner's  judgment  can  neither  be  amgned, 
discharged,  nor  otherwise  affected  by  the  sheriff.  Tbe 
whole  power  is  with  A^in;  and  it  is  a  perversion  of  lan- 
guage to  call  the  sheriff  assignee. 

■ 

(a)  Ante,4S9. 


T. 
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S.  A.  Foot  J  in  reply.  The  judgment  of  the  SatterlmMm  ^^^Sf^ 
really  against  Aikin,  He  having  indemnified  the  aheriff, 
caD  alone  be  affected.  The  sheriff  was  bound  to  proceed 
in  the  sale  as  the  agent  of  Aikin,  and  for  his  benefit ;  and 
the  recovery  may  be  said  to  be  against  him,  in,  or  through 
the  name  of  the  sheriff.  So  far  as  rights  and  liabilities  are 
in  question,  Aikin  is  the  defendant  before  the  court.  The 
sheriff  is  his  trustee  for  the  purposes  of  this  motion.  Wa 
had  a  right  to  use  his  name  to  litigate  with  the  SatterkeM  ; 
and  equally  so  now,  to  pay  and  satisfy,  or  set  off  tlie  judgr 
ment.  The  case  is  the  same  in  principle,  as  if  the  sheriff 
had  been  without  any  indemnity  ;  and  had  bought  the  ad- 
verse judgment  with  his  own  money.  When  parties  come 
here  to  set  off  judgments,  the  court  always  look  to  their 
real  interest. 

Curia.  True,  we  look  to  the  real  interest  of  the  par- 
ties ;  and  protect  the  rights  of  assignees  of  choses  in  actioD, 
as  far  as  this  can  be  done  consistently  with  the  forms  of  law. 
The  party  who  comes  to  set  off  a  judgment  need  not  show 
that  it  was  obtained  in  his  name.  It  is  enough  that  he  be  the 
assignee.  But  he  must  be  really  so ;  and  not  the  mevt 
agent  or  trustee  of  another.  He  must  be  the  absolale 
owner,  holding  the  beneficial  control,  or  he  cannot  set  ofi; 
Here  is  no  less  a  judgment  against  the  sheriff,  because  Ai*  -  "^ 

kin  has  chosen  to  indemnify  him.     Even  had  the  sheriff 
obtained  a  judgment  in  his  own  name  against  the  iSMferbef , 
he  could  not  set  it  off  after  assigning  it  to  ^tA^;  laaeb- 
less,  where  the  judgment  is  neither  nominally  nor  beo^- 
mlly  his  own.    In  these  cases,  the  inquiry  must  be,  mirni 
lit  the  interest  of  the  party  on  record  ?    If  it  be  doihing, 
there  is  nothing  to  set  off.    If  we  allow  bail,  sareties  attd' 
indemnitors  to  come  in  with  their  judgments,  where  are 
we  to  stop  ?  They  are  not  parties  before  vs.    That  it  is  not 
enough  to  shew  a  mere  formal  assignment,  we  held  id  CHi^ 
man  v.  Van  Slyck  this  very  term.    In  that  case,  the  fonn 
of  the  purchase  was  well  enough ;  but  it  was  not  honaJUkf 
and  absolute.    The  bona  fides  with  which  a  set  off  is  mk 
ated,  is  always  a  legitimate  subject  of  inquiry.    Fait  v<* 


/M 


■     •      * 

.1  ;  I ", 

J..  ■!;.  . 


A 
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^^t    i(f  Jber,  (16  East,  131,)  is  a  strong  case   to  show  this. 
v^»«^     The  set  off  there  was  under  the  statute.     The  subject  of 
^9^7       it  was  a  debt  which  the  bankrupt  was  bound  to  pay  ;  bat 
Otouoo.      because  it  was  created  in  fraud  of  a  contract  to  pay  in  a 
bill,  it  was  disallowed.     The  difficulty  in  the  case  before 
us,  however,  beside  the  questionable  manner  in  which  the 
set  off  was  got  up,  is,  that  the  party  who  proposes  to  set 
off,  is  the  mere  trustee ;  and  Turner  the  cestui  que  truH 
of  an  equitable  interest.     Any  judgment  in  favor  of  a  stran- 
ger, might  as  well  be  set  off,  if  against  the  Satterkes. 

Motion  denied. 


MooDT  and  others  against  Gleason  and  Tuttle. 

A  trUi  in  a      Off  Certiorari  to  a  justice's  court,  of  Saratoga  county. 
u^tT^M^of  Gleasan  ^  Tuttle  sued  Moody  and  4  others,  by  summons, 
if^!^  which  was  served  on  all  the  defendants  below.     Issue  was 


•BtiL   poU    th« 

Zmld  wt  ****  joined,  and  the  cause  tried  by  jury  ;  the  defendants  below 
p«d,  ttMigh  ail  appearing  by  attorney.  Verdict  for  the  plaintiffs  be- 
^  low,  against  all  the  defendants  jointly.  Two  of  the  de- 
Sowbera       fendants  below  were  infants;  for  whom  no  guardian  being 


bmag  in- 

g^^Mv^     appointed,  they  sued  a  certiorari  to  this  court ;  which  was 
Aad  ui  nei.  reCnrnod. 

tlMrcaM^tber*- 
ftn^wiU  m  cer- 

tim  c.  p.  &«  PahneTj  for  the  defendants  in  error,  moved  to  quash 
SLttiyf^  tbe  writ  of  certiorari,  on  the  ground  that  the  only  remedy 
SmftiiiSlh*'^  of  the  infants  was  by  appeal.  He  cited  the  50  dollar  act, 
Mijij^  ^  (mis.  47,  eh.  238,  s.B6,  38;)  4  Cowen^  436;  5  id.  19;  6 
jISSu  court,  a*  44 ;  and  remarked  that  the  C.  P.  might  appoint  a 
gotrdian  on  the  cause  coming  there. 

• 

F.  H*  hPOmbsTj  contra.  There  was  [no  appearance  or 
tiial  as  to  the  infants.  The  appearance  of  the  attorney 
WMi  so  far  as  they  are  concerned,  a  nullity.  The  case 
thaA,  at  to  them,  is  not  within  the  statute  and  cases  cited, 
giving  an  appeal,  and  forbidding  a  certiorari.  Appeal  Kea 
only. in  case  of  appearance  and  trial. 
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Curia.  The  infants  have  mistaken  their  remedy.  The 
cause  was  tried  on  a  valid  issue  as  to  some  of  the  defend- 
ants. This  puts  the  whole  to  an  appeal,  admitting  that 
the  infents  are  to  be  considered  as  not  before  the  justice's 
court.  A  trial  as  to  any  of  the  defendants,  requires  ai 
appeal  on  their  part ;  and  draws  after  it  the  same  remedy 
as  to  all.  The  cause  cannot  be  divided ;  part  of  the  dch 
fendants  bringing  certiorari,  and  part  appealing ;  or,  as 
here,  part  remaining  in  the  justice's  court.  The  course 
should  have  been  to  appeal  to  the  common  pleas,  who 
might  there  have  appointed  guardians ;  or,  if  this  ceremo* 
ny  had  been  omitted  in  that  court,  error  would  he  for  that 
cause,  upon  a  verdict  and  judgment  against  the  infants. 


ALBAinr, 
Oct.  liar. 


At  wood. 


Motion  granted. 


Dalet  against  Atwood. 


■I 


In  debt  on  an  arbitration  bond.  There  was  a  variance 
between  the  oyer  furnished  by  the  plaintiflf,  and  the  bond 
given  in  evidence  at  the  circuit;  notwithstanding  which, 
the  judge  directed  a  verdict  for  the  plaintiff,  subject  to  a 
motion  to  amend. 

A  motion  being  now  made,  accordingly,  on  shewing  the 
variance  to  have  arisen  from  a  clerical  mistake,  the  affida- 
vit of  one  of  the  defendant's  attorneys  was  read,  stating 
that  he  believed,  till  the  trial,  that  the  bond  was  truly  set 
out  in  the  oyer ;  and  supposing  that  it  would  not  sustain 
the  award  as  set  forth  in  the  plaintiff's  replication,  he  ip- 
tended,  for  that  reason,  to  have  moved  in  arrest  of  judg^. 
menL 

This  ground  of  arrest  would  be  removed  by  the  amend-, 
ment. 


J.  H.  JBnydi  for  the  plaintiff. 


AmendiBout 
ofplaintiflrs 
oyer  granted, 
after  trial  tad 
rerdict  Ibrhmi; 
though  the   de- 
fendant^   attor- 
ney sappoiod 
the  oyer  to  be 
correct  till  the 
trial;    and  reli- 
ed on  monng 
in  arrest  of  judr* 
ment ;    ofwUdi 
he  wasdeprrred 
by  the  amend- 
nenta 

Graotei^aa  • 
paying  migj^  '. 
thecoiti  oTthtt 
motbn. 

OtherwiM,  !( 
it  bad  appeufdr 
that  the  de&ad- 
aniwai  deprive 
ed  by  the  mi»»- 
ta&e,  oTa  rab-  ; 
itiinliT  ihftttor 


til 


Parkft  tfr  Wheekr^  few  the  defendant. 


^•ii 


i4g4  CASES  IN  THE  SUPREME  COURT 

■  AUURY,        Curia.    The  facts  shown  for  the  defendant  eonalilute 
ho  valid  objection  to  the  ameDdment.    His  attorneys  wcare 


Moiwyrxe  miprifody  to  be  sure,  in  fiodiog  that  the  objection  failed, 
wliiebi  till  the  trial,  they  supposed  to  exist.  The  bond  Iheie 
Inras  out  to  be  a  valid  support  of  the  award  ;  and  no  d^ 
fence  is  pretended.  No  injury  has  arisen  to  the  defendant 
hixn  the  mistake.  We  do  not  allow  any  advantage  to  the 
party,  though  he  be  misled  by  the  mistake,  if  he,  in  fact, 
can  lose  nothing  substantial  by  it.  If  the  defendant  had 
•bown  to  us  that  he  thought  the  oyer  correct,  and  shaped 
his  defence  accordingly,  (such  defence  being  siometbing 
more  than  the  mere  technical  objection  itself,)  and  that  he 
had  been  deprived  of  this  defence,  or  perhaps  omitted  to 
prepare  himself  with  it,  from  his  reliance  on  wiiat  he  was 
thus  led  to  think  a  fatal  and  final  objection  without  it,  the 
case  would  be  very  different.  This  is,  however,  no  more 
than  the  common  case.  The  defendant  is  deprived  of  a 
technical  objection,  which  was  against  the  justice  of  the 
case.  He  is  not  even  entitled  to  the  costs  of  the  trial. 
Let  the  amendment  be  made  on  paying  the  costs  of  this 

Rule  acooitlingly. 

1  • 


Ex  parte  Fulton. 

^  Ap  W^  Fulton  obtained  judgment  before  a  justice  of  Steuben 
ilwM^A^iiuN  oonnty,  against  Zimmurman,  who  appealed  to  the  Steu- 
^     BdMMd  fai  ^9n  C.  p.    By  mistake,  the  appeal  bond  did  not  cont&in 


*lj}|y^,',^,ii,   the  name  of  the  surety  in  the  body  of  the  bond  any  where  ; 
triLAuwdriw  ^^  ^^  sigtted  and  sealed ;    and  the  bond  was  perfect  in 

EtShrSi*'  ^"^^  ^^"^  respect. 

^^  FuUcn  made  a  motion  in  the  C.  P.  to  quash  the  appeal 

on  that  ground ;  which  was  denied. 

A  motion  was  mow  made  for  a  mandamus  commam 

the  ooart  betow  to  qmorii  the  appeal.  '  '*  ' 
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Curia.    The  only  question  is,  whether  this  bond  be.'talid     albant, 
and  binding  on  the  surety  without  his  being  named  in  it. 


T. 


We  think  it  is.  It  is  enough  in  any  contract,  that  the  in- 
tent of  the  party  clearly  appear,  though  it  be  not  expressed  Fuiion  Bank, 
fully  and  particularly.  A  full  intent  to  be  bound  by  the 
terms  of  this  bond  is  plain  from  the  act  of  executing  it. 
This  view  of  the  case  is  not  only  reasonable,  but  is  sup- 
ported by  the  authorities.  (Dobson  v.  Keys,  Cro.  Jac,  261. 
Smith  V.  Crocker f  5  id.  538,  540.)  Both  cases  cited  are 
in  point. 

Motion  denied. 


gftto. 


Beach  agaitist  The  Fulton  Bank. 
In  trover  for  flour  and  lard  :  tried  at  the  last  New^Yorh  ,.   Trover  wUi 

'  lie  against  a  cor- 

circuit,  the  verdict  was  for  the  plaintiff,  against  the  defend-  i>oration  aggr*- 
ants,  a  corporation  aggregate. 

«/.  Hoyt  now  moved  in  arrest  of  judgment,  on  the  ground 
that  trover  would  not  lie  against  this  corporation.  He 
said  they  were  chargeable  as  a  corporation,  with  no  act, 
which  their  charter  does  not  give  them  power  to  do.  To 
warrant  their  being  charged  in  this  shape,  they  must  have 
dooe  something  which  affects  all  the  stockholders.  The 
action  is,  in  effect,  against  the  stockholders,  for  whom  the 
defendants  are  agents.  To  affect  their  principal,  they  must 
act  within  their  authority.  (5  Wheat.  326,  337,  per  Johnr 
ton,  J.)  He  said  he  was  aware  of  the  case  of  Yarboraugh 
V.  The  Bank  of  England,  (16  East,  6,)  which  holds  that 
trover  will  lie  against  a  corporation  aggregate.  But  that 
action  was  for  the  conversion  of  articles,  in  which  the  de- 
fendants had  power  by  their  charter  to  deal.  Not  so  here. 
The  defendants  are  forbidden  to  deal  in  goods  and  chattels. 
{Sees.  47,  ch.  149,  e.  1,  p.  144.)  He  admitted  that  on  this 
motion  in  arrest,  every  intendment  would  be  against  the 
defendants ;  and  that  if  the  conversion  charged  could  be 
brooght  home  to  them^  as  a  corporation,  in  any  way,  the 

Vol.  Vn.  62 
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ALBANY,    terdiet  would  be  sustained ;  but  he  denied  that  it  could. 
He  said  the  proviso  in  the  first  section  of  the  charter^  al- 
lowing them  to  take  in  pledge  and  sell,  would  be  found  to 
FtdtraBank.   apply  Only  to  Stocks,  not  to  goods  and  chattels  generally. 

[WooDWORTU,  J.  But  suppose  the  defendants  had  con- 
cluded to  rebuild  their  banking  house ;  could  they  not  ex- 
change the  old  materials  for  new  ones ;  and  as  a  corpo- 
ration convert  the  latter  to  their  own  use  ?] 

[Sutherland,  J.  So  suppose  they  had  obtained  judg- 
ment for  a  debt ;  could  they  not  seize  and  sell  goods  in  ex- 
ecution ?  Might  they  not  also  attach  the  goods  of  an  ab- 
sconding debtor  who  owed  them  ?] 

Hoyt  admitted  that  in  this  way  they  might  convert  goods, 
as  a  corporation.  But  he  submitted  whether  they  could 
charge  the  stockholders  by  the  tortious  conversion  of  goods 
in  any  way.  It  is  what  they  have  no  right  to  do.  They 
have  no  authority  from  the  stockholders.  Suppose,  said  he, 
the  defendants  had  passed  a  resolution  that  they  would  in- 
demnify an  agent  against  a  breach  of  the  peace.  They 
would  be  liable  individually :  But  it  would  be  most 
dangerous  to  the  stockholders,  if  the  expense  of  every 
ille|^  act  done  by  the  defendants,  under  pretence  of  cor- 
porate power,  must  be  paid  by  the  former.  Trespass 
will  not  lie  against  a  corporation  aggregate.  (I  Kffd  on 
Corp. 22S  to  2*25.  6  Tin.  Abr.  300,  Corporaiioms,  (Q,) 
pi.  15.)  Tarborough  v.  The  Bank  qf  England  is  the  on- 
ly authority  which  holds,  that  trover  lies  against  a  corponh 
tion  aggregate ;  and  that  case,  being  since  the  revobitionr, 
is  not  binding  here.  Trover  implies  a  tortious  conversion  ; 
and  principle  is  against  its  lying  in  such  a  case  as  the  pre* 
sent. 

HfSl  A.  Foot,  contra,  did  rely  on  Yarhorough  v.  The 
Bank  qf  England,  (16  Ea^,  6,)  and  the  authoriliesi  tbera 
referred  to,  as  decisive  of  this  question.  Actions  arisiog 
•0  deUdo  against  corporations,  he  said,  are  now  coiQqMm.} 
and  the  right  to  maintain  them  perfectly  well  settled,  not 
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only  ia  England^  but  ia  this  state.    Is  it  to  be  endured,  that    q^^  un' 

the  farfoui  corporate  agents  of  this  country  shall  wrong-     v^v^xJ 

fully  convert  the  goods  of  strangers  to  the  benefit  of  tbehr    Th«  PtopU 

priocipels ;  that  the  latter  shall  receive  the  avails  into  their  The  JudgM  cf 

▼aults :  and  yet  turn  the  injured  party  round  to  an  action 

for  money  bad  and  received,  in  which  the  price  of  the  sale, 

not  the  true  value  of  the  goods,  would  form  the  measure  of 

the  damages  ?     When  a  wrong  is  committed  for  the  benefit 

of  a  corporation,  and  they  adopt  the  wrong  by  taking  the 

avails  of  it,  they  are  liable  directly  in  the  same  form,  and  to 

the  same  extent  as  an  individual. 

He  denied  that  these  defendants  were  forbidden  by  thw 
charter  lo  take  any  goods  in  pledge  for  their  debts. 

SAViiaa,  Cb.  J.  It  is  very  properly  conceded  thai 
here  are  only  two  questions;  1.  whether  the  defendants 
Goald  be  guilty  of  a  conversion  of  these  goods,  as  a  oor- 
poration,  in  any  way ;  and  2.  whether  trover  wiU  lie 
against  a  corporation  aggregate.  We  cannot  bring  our- 
selves to  doubt  on  either  question  ;  and  this  motion  is 
therefore  denied. 

Motion  denied. 


The  People,  ex  rd.  Gould  and  others,  against  The  Juim- 
Ks  OF  THE  Court  of  Common  Pleas  of  the  conuTT  of 
DoTcbESs. 

The  defendants  returned  to  an  alternative  mandamus,  AotppMi 
commanding  them  to  set  aside  a  rule  quashing  an  appeal,  Jf"^JlJjS"^ 
Slc.  or  shew  cause,  &c.  that,  at  the  February  term  of  the  be  <^rw0d  to 
Dutcheis  C.  P.  1827,  an  appeal  from  a  justice's  court  ^y  ju^ti^Tud  th« 
QmUd  and  others,  appellants,  and  Hustedy  appellee,  was  SS^'bTpSTS 
called  on  to  be  tried.  That,  according  to  the  return  of  *>"^»p8JJ^^  ^ 
the  justice,  the  cause  was  tried  before  him,   November  »h«  luretj,  oo 

•  mL         Epp6W.  B60d  not 

4th.  18S6 ;  and  on  the  8th  he  rendered  judgment.    Tliat  be  enaoned  ^ 

'a  jiMtice  within 
•  any      particular 

time.    He  maj  approre,  in  Tact,  of  the  aurety  before  the  bond  it  execute  I ;  and  iodorte  his  approbation 
aAer  the  10  daya  allowed  for  appeal.  - 
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AUAirr,     the  appeal  bond  bore  date  the  16th  of  November,  1826 ; 

^^p„^^^^    and  the  approval  of  the  surety  endorsed  by  the  justice,  was 

n»  People  dated  the  25th  of  that  month. 
The  jndges  of  That  Upon  this  return  and  bond,  the  appellee's  counsel 
'^"****"*  moved  to  quash  the  appeal,  on  the  ground  that  it  was  ap- 
parent from  the  date  of  the  approval,  that  the  bond  could 
not  have  been  delivered  to  the  justice  within  the  10  days 
after  judgment.  That  the  justice  and  another  were  then 
examined  as  witnesses ;  from  whom  it  appeared,  that  on 
the  day  judgment  was  rendered,  the  counsel  for  the  ap- 
pellants informed  the  justice  that  they  would  probably  i^ 
peal.  The  justice  then  told  the  appellants,  that  he  was 
shortly  going  a  journey,  and  should  probably  not  return 
till  after  the  10  days ;  but  the  defendants  could  have  the 
appeal  bond  executed,  and  deliver  it,  with  the  notice  of 
appeal,  to  his  wife,  to  whom  the  costs  might  be  paid. 
The  surety  in  the  appeal  bond  was  also  then  proposed  to, 
and  approved  by  the  justice,  who  promised  to  endorse  his 
approval  on  bis  return.  The  justice  left  instructions  ac* 
cordingly  with  his  wife  ;  and  all  except  the  endorsement 
were  done  within  the  1 0  days.  But  the  justice  having  gone 
the  journey,  did  not  return  and  make  the  endorsement  till 
the  25th. 
The  C.  P.  quashed  the  appeal. 

Hooker  fy  TaUmculgef  for  the  relators,  now  moved  for 
a  peremptory  mandamus. 

They  said,  the  justice  ought  not,  by  his  absence,  to  be 
allowed  to  embarrass  parties  in  exercising  the  right  of  ap- 
peal. But  here  was  a  return  made.  The  C.  P.  cannot 
quash  because  the  notice  is  defective  or  too  late.  That  is 
a  question  for  the  justice  only.  He  may  waive  all  advan- 
tage of  the  omission  ;  and  has  done  so  in  this  instance.  (8 
Cotoen,  379.)  The  justice's  wife  was  made  the  agent  for 
receiving  the  notice,  bond  and  costs  ;  and  delivering  them 
to  an  agent  was  a  substantial  compliance  with  the  statute. 
No  matter  when  the  justice  endorses  his  approval.  It 
may  be  done  after  the  10  days.   (2  Cawen,  506.)    The  act 
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is  directory  to  liim;   and    bis  omission  should  not  prejo-     ^'^'SP' 
dice  Ibe  party.    (3  Ctneen,  312.)  Ji-v^ 

Pukard 

E.  M.  Sw^l,  contra.  A  parly  shall  not  be  heard  on  HilL  ^  . 
appeal,  unless  he  comply  slriclly  with  the  tenns  of  the 
statute.  (4  Covsen,  80.)  The  bond  should  be  delivered 
and  the  costs  paid  to  the  justice  personally.  (6  Cowen, 
61,69.)  The  justice  could  not,  by  any  arrangement  with 
the  appellants,  or  their  attorney,  approve  of  the  suraty 
before  the  bond  was  in  existence. 

Curia.  The  case  made  oat  by  the  return  is  not  mate-' 
rially  difTerent  from  that  presented  upon  the  applicalion' 
for  the  alternative  mandamus.  We  thought  then,  and  w« 
think  still,  that  the  appellants  subsUntially  complied  with' 
the  statute.  The  acts  of  receiving  the  bond,  notice  and 
coats,  are  ministerial  in  their  character ;  and  may  be  pei^ 
formed  by  agent.  In  this  case  the  justice  appointed  hia- 
wife  to  receive  them,  which  was  done  within  the  10  dayi> 
The  approval  of  tho  surety  is,  to  be  sure,  a  judicial  ad ; 
but  this  need  not  be  endorsed  within  any  particular  tioMJ 
The  surety  was  named,  and  there  was  an  approval  in  fact, 
within  the  10  days.     Let  a  peremptory  mandamus  go. 

Rule  accordingly. 


Packard  and  others  againtt  Hill  end  ANOTiiKR(a).  * 

This  cause  was  tried  at  the  last  September  circuit,  on.is;  dl^^f^t, 
sue*  joined  by  consent,  on  all  the  counts  in  the  declaration,  ""J  "»  '"ii™ 
in  consequence  of  the  decision,  ante,  434,  5.  C.  the  e)iu«.,TBn 

At  the  trial,  (which  was  before  Walworth,  C.  Judge,)  nrTn'jDiiior; 
iha-plaintiila  offered   in  evidence  the  deposition  oi  Heme- ^^'''^  ^^. 
terto   AfumMurt,  a   foreigner,  taken    de  bene  ease,  before  j^„J||^  """^ 
the  recorder  of  New-York,  on    the   32d   day  of   March^ 
1836,  while  the  demurrers  to  all  the  special  counts  were 
pending  and  undetermined.     This  was  (Ejected  to  as  pre- 
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^?Mt7 '     'iM^^'^'y  taken,  there  being  no  issue  of  fact  at  the  time  on 
the  counts  to  which  it  applied.     The  judge  overruled  the 


▼. 


ition.     The  verdict  being  for  the  plaintiflfs, 
A  motion  was  now  made  in  behalf  of  the  defendants,  to 
set  it  aside  on  that  ground  among  others. 

S,  A.  Fooij  for  the  motion. 

JL  Sedgwick y  contra. 

Curia.  One  important  object  of  these  examinations  de 
hmt  ette  is,  to  enable  the  party  to  secure  evidence  at  any 
time  in  the  progress  of  the  cause,  to  be  used  on  the  trial,  if 
the  witness  shall  happen  then  to  be  without  the  jurisdic- 
tioo  of  the  court,  or  unable  to  obey  its  process.  The  rule 
would  be  of  but  little  use  if  confined  to  any  particular  stage 
of  the  cause.  It  is  generally  applied  to  secure  the  testimo- 
ny of  transient  or  foreign  witnesses,  who  are  here  acciden- 
tally ;  or  come  for  the  purpose  of  being  examined  on  the 
request  of  the  party.  The  deposition  may  bo  taken  before 
tiiere  is  an  issue  of  any  kind. 

Motion  denied. 


Jackson,  ex  dem.  Bogert,  against  Schaubcr. 

4  ^JS^  JiUr      ^*  ^^^  ^^^  term,  a  rule  was  made  staying  all  proceed- 
toSi*'to  '"^  ^^  ^^  execution  in  this  cause,  until  further  order ;  on 


^  Vm  wtk  the  ground  that  a  writ  of  error  had  been  brought.     {Vide 
tokST'MiC  «Mtej  417.) 


tofM 

«fii  «r  mhC  ^'  ^'  ^fl'*w^>  ^n  affidaviu  that  personal  property  had 
«^«rtaiip^i^  been  taken,  and  was  now  in  the  hands  of  the  sheriff,  mov- 
ed that  he  be  allowed  to  proceed  and  sell.  He  sud  that 
otherwise^  the  property  must  remain  on  his  hands  at  great 
expense ;  and  some  of  it  would  perish  before  the  writ  of 
error  could  be  determined. 

J.  T.  B.  4"  ^*  ^on  Vechten,  contra. 
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Curia,  We  must  have  intended  at  the  last  term,  to  set  albanV^ 
this  execation  aside  ;  or  to  do  what  was  equivalent.  The 
fact  of  the  levy  did  not  appear  very  distinctly;  and  we 
might,  therefore,  have  supposed  that  staying  the  execu-* 
tion  would  be  the  same  thing  in  eflect.  But  we  held  the 
writ  of  error  regularly  brought ;  and  the  direct  conae- 
queiice  should  have  been  the  setting  aside  of  the  execu« 
lion. 

Pahner  said  he  was  not  aware  that  the  court  intend- 
ed to  lay  down  what  he  supposed  to  be  a  new  rule ;  that 
the  party  should  have  4  days  to  bring  his  writ  of  error,  so 
as  to  supersede  an  execution  already  levied. 

Savaoe,  Ch.  J.  doubted  whether  that  could  be  called  a 
new  rule  in  this  court.  He  considered  Blunt  v.  Greenr 
wood,  (1  Cowen,  15,)  as  laying  down  such  a  rule. 

Palmer  said  he  had  looked  into  that  case  ;  and  thought 
it  equivocal,  whether  4  days  both  for  a  writ  of  enri  r  and 
bail  were  to  be  allowed ;  or  whether,  according  to  the  old 
practice,  the  writ  must  be  filed  before  execution  levied, 
to  become  a  supersedeas  by  bail  within  the  4  days,  tboiq[h 
the  execution  should  be  levied  intermediate  the  writ  filed, 
and  bail  put  in. 

Sutherland,  J.  That  appears  to  me  to  be  a  distinct 
tion  not  warranted  by  the  reason  and  principle  of  the  case* 
The  writ  of  error  derives  its  eflect  upon  the  execution  en- 
tirely from  the  bail.  Till  that  be  in,  whether  the  writ  of 
error  be  filed  or  not,  it  is  a  nullity  as  to  the  execution. 
Thus,  the  rule  now  stated  by  counsel  is,  in  effect,  the  same 
as  that  laid  down  in  this  case  ;  that  the  party  shall  have  hb 
4  days  for  both  writ  of  error  and  bail ;  and  that  a  judge  At 
chambers  may  enlarge  the  time. 

Per  Mam  curiam^ 


Execution  set  aade* 


.*; 


M' 


.  I  1 


:»  ..I 
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ALBANY, 
Oct.  18S7. 

jodf^i^^  On-  £^  parte  Hawks. 

On  appeal  JUDGMENT  being  rendered  in  a  justice's  court,  against 
SSeridferi  ^^^  relator,  at  the  suit  of  Cassidy,  who  sued  as  well  for 
aiwticoinfavor  himself  as  for  the  overseers  of  the  poor  of  the  town  of 
'  €ftk€  Milo  in  Yate8  county,  the  defendant  appealed  to  the  Yates 


{^appeal  bon  1  C.  P.  The  appeal  bond  was,  ''  Know  all  men,  dec.  that 
ISJJi.^ito'^'  we,  Nelson  P.  Hawks,  &c.  are  held,  &c.  unto  Jeremiah 
l^i^*  Cassidy,  and  the  overseers  of  the  poor  of  the  town  of  Mi- 
lOy  Yates  county. ^^  The  C.  P.  holding  that  the  bond  should 
have  run  to  Cassidy  alone,  quashed  the  appeal. 

A  motion  was  now  made  in  behalf  of  the  appellant  for  a 
madamus  commanding  the  C.  P.  to  set  aside  their  rule 
quashing  the  appeal ;  and  proceed  in  the  cause. 

JR.  N.  Morrisony  for  the  motion. 

It  was  not  opposed ;  but, 

Per  Curiam.  The  court  below  were  right ;  and  the 
motion  roust  be  denied. 

Motion  denied. 


The  People,  ex  rd.  Cross,  against  The  Judoes  or  tub 
Court  or  Common  Pleas  of  the  county  of  Onon- 
daga. 

touHMieaad  The  return  to  the  alternative  mandamus,  shewed  that 
hMitieirMVoo.  Oross  sued  Brown,  Shaw  and  KeUogg,  in  trespass  de  bo- 
uHSuiu^jti  ^  ^^pcrtatiSf  before  a  justice  of  the  peace  of  the  county 
h^iMilfiirtn.  ^^  Onondaga.  All  the  defendants  were  personally  serv- 
^Mil^a  ed  with  process.    Brown  and  Shaw  severally  pleaded  to 


tka  mmm^  mA  mmmm  daaagw  a«unat  thoM  who  did  not  plead  before  the  justice,  thoufh  the  defend- 
««■  ijho  pltaiid  to  imm  to  ad^Btwd  !•  tlw  C.  P.  for  want  of  evidence. 

■(■Mr  lf«l  kifM,  iIm  Mart  ooaah  the  appeal  for  this  cause,  it  is  a  mis-trial,  which  ihej  should  s*t 
MM^Mi  mmmmmi  i»  •  trial  4i  novo. 
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issue  ;  and  'judgment  being  against  all  three  jointly,  they  , 

appealed  to  the  C.  P.  who  denied  a  motion  to  quash  the     v^^v^ 
appeal,  made  on  the  ground  that  though  issue  was  not  join-    ThtPwpt* 
ed,  and  there  was  no  trial  as  to  one,  yet  there  being  issue  as  JudgM  oC  Oa- 
to  two,  that  drew  after  it  the  whole  cause  as  to  all  the  de-*  ^ 

fendants ;  and  there  could  be  but  a  single  remedy.  In 
that  view,  the  C.  P.  were  sustained  by  this  court  on  a  mo- 
tion for  a  mandamus.  Then  the  cause  was  brought  to  tri- 
al in  the  C.  P.  when  there  was  no  proof  except  against 
Kellogg.  The  C.  P.  directed  the  jury  to  acquit  the  other 
two ;  and  then  quashed  the  appeal  in  toto,  on  the  ground 
that  after  the  acquittal,  there  was  no  issue  to  try  ;  and  was 
therefore  a  want  of  jurisdiction.  They  also  granted  a  rule 
for  double  costs  to  the  appellants ;  Brown,  being  a  consta- 
ble, and  having  acted  as  such  in  the  alleged  trespass.  Af- 
terwards, this  rule  for  double  costs  was  vacated,  pursuant 
to  an  alternative  mandamus  from  this  court.  The  same 
mandamus  directed  the  C.  P.  to  proceed  in  the  cause,  with- 
out saying  how.  The  cause  was  again  noticed  for  trial ;  but 
the  C.  P.  declined  proceeding  to  trial  or  assessment  of 
damages  against  Kellogg,  on  a  writ  of  inquiry ;  deeming 
the  latter  inapplicable  to  a  case  of  appeal. 

A  motion  was  now  made  for  a  mandamus,  commanding 
the  judges  below  to  try ;  or  for  such  other  rule  as  this 
court  should  deem  proper. 

J.  W.  Brewster,  for  the  plaintiflfs. 

Cwria,  There  was  a  mis-trial  in  the  coQrt  below.  Let 
a  mandamus  issue  commanding  them  to  set  the  trial  and 
and  verdict  aside ;  proceed  to  a  trial  de  novo. 

Rule  accordingly. 


Vol.  VII.  63 


•  ii 
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£ldUIANT, 
Ort.  1W7. 


Hocmer  HoSMER  agoinst  WiLLIAMS. 

Wilfianw. 

A  certiorari      MoTiON  to  set  aside  the  certiorari  in  this  cause.     A  feign- 

remove  a  feign-  ed  issuc  was  Ordered  by  the  court  of  common  pleas  of  the 

ed  "*a  court  of  county  of   Columbia,  on  motion  of    lyUliams,  to  try  a 

btothe"u  reme  ^tiestion  between  these  parties  as  to  alleged  fraud  in  a  oer- 

««"^  tain  judgment  of  that  court,  for  about  %  10,000,  entered  by 

confession,  in  favor  of  Hosmer  against  Patterson*    The 

issue  was  noticed  for  trial  in  the  C.  P. ;  but  Hosmer  sued 

out  and  served  a  certiorari   to  remove  the  issue  to  this 

court. 

A.  Vanderpoidy  in  support  of  the  motion,  was  stopped 
by  the  court. 

A.  L.  Jordan  and  C,  BushneU,  contra.  The  only  ques- 
tion is,  whether  this  court  have  jurisdiction  of  the  proceed- 
ing sought  to  be  set  aside.  Its  powers  continue  the  same 
in  this  respect,  except  as  to  amount,  as  they  were  under 
the  colonial  act  of  1691,  by  which  the  supreme  court  was 
created.  (Bradf.  ed.  CoL  Laws,  1794.)  This  statute  de- 
clares that  any  person  may  commence  or  remove  into  the 
supreme  court,  any  action  or  suit,  the  debt  or  damages  in 
question  being  upwards  of  £'20.  Our  constitution  found, 
and  adopted  this  court  with  its  colonial  powers.  These,  it 
will  be  seen  by  the  statute  cited,  are  equal  to  those  of  the 
English  king's  bench,  common  pleas  and  exchequer  combin- 
ed. The  common  law  authority  of  the  king's  bench, 
independent  of  any  statute  declaration,  would  reach  this 
case.  The  language  of  the  books  is  very  broad.  This 
court  keeps  all  inferior  jurisdictions  within  the  bounds 
of  their  authority  ;  and  may  either  remove  their  proceed- 
ings to  be  determined  here,  or  prohibit  their  progress  be- 
low. (3  Bl.  Com.  30.)  Then,  is  this  an  action,  suit  or 
proceeding  within  the  statute,  or  the  language  of  the 
author  cited  ?  An  action  is  said  to  be  '^  the  legal  demand 
of  one's  right ;"  or  ^<  the  form  of  a  suit  given  by  law,  for 
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the  recovery  of  that  which  is  one's  due."  The  proceed* 
iug  on  a  feigned  issue  is  a  suit  not  only  in  form  bat 
in  substance ;  and  governed  by  the  ordinary  rules  of 
practice.  (Imp.  K.  B,  487.)  On  a  feigned  issue  being 
ordered  by  chancery,  a  writ  is  sued  out  as^  the  founda- 
tion of  the  proceeding,  (id.)  True,  it  is  a  fiction  invent* 
ed  by  the  court  to  try  the  rights  of  parties.  So  is  an  eject- 
ment. On  a  feigned  issue,  we  have  the  fiction  of  the  ws- 
ger.  In  ejectment,  that  of  the  demise.  But  the  latter  ao* 
tion  is  no  less  removable  on  account  of  being  a  fiction. 


ALJIANT, 

Get.  inar. 


HoinAr 

r. 
WiUiMbi. 


E.  WilliarMy  in  reply.  The  office  of  a  certiorari  is  to 
remove  the  record  in  the  cause ;  upon  which  judgment 
may  be  rendered  by  this  court,  and  a  writ  of  error  will  lie 
to  the  court  of  errors.  An  (iction  or  suit  must  exist  in 
which  a  record  may  be  formed  and  error  brought  upon  it, 
to  warrant  a  certiorari.  This  feigned  issue  is  merely  a 
substitute  for  the  affidavits  of  the  parties,  to  inform  the 
judgment  of  the  court  below.  Remove  it,  and  you  take 
away  the  power  of  their  being  informed.  You  cannot  send 
the  issue  back.  By  removing  it,  then,  you  destroy  its  util- 
ity. It  is  like  an  issue  awarded  by  the  court  of  chancery. 
The  court  which  awards  it  keeps  a  control  over  it ;  acting 
upon  the  verdict  or  granting  a  new  trial,  according  to  eii^ 
cumstances.  Your  certiorari  does  not  bring  up  the  original 
cause,  nor  affect  it  in  any  way.  That  remains  below  ;  and 
the  C.  P.  may  proceed  in  it ;  or  set  it  aside  without  regard 
to  what  may  be  done  in  another  court. 


•    4 

.  iJA 
'.     \ 
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•  »  I 
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Savage,  Ch.  J.  It  was  not  without  much  hesitation 
that  I  allowed  this  certiorari.  And  after  all,  the  allowance 
was  rather  with  a  view  that  the  opinion  of  the  whole  court 
might  be  taken,  on  motion,  than  from  a  conviction  that  the 
writ  will  lie  in  a  case  like  the  present.  On  reflection,  we 
are  all  clear  that  it  cannot  be  sustained.  A  feigned  issue 
is  not  a  suit  or  action^  within  the  meaning  of  tliose  words, 
when  used  in  reference  to  the  jurisdiction  of  this  court  up* 
on  certiorari  or  habeas  corpus.  It  is,  io  truth,  merely  in- 
cidental  to  the  suit  below ;   a   pert  of  the  proceedingjii-in 
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'^^A'A^i     the  course  of  a  non-enumerated  motion  there.    The  com- 
l^te  proceedings  on  such  a  motion  would  not  be  remova- 


All«  ble  by  certiorari ;  a  fortiori,  only  a  part  of  them.  This 
Bhi«.  feigned  issue  is  a  mere  fiction,  as  its  title  imports^  adopted 
to  inform  the  court  upon  a  fact  by  which  they  are  to  be 
guided  in  granting  or  denying  an  application  to  set  asido 
one  of  their  judgments.  It  is  not  even  in  name,  an  action 
or  9uit ;  much  less  in  its  properties  or  effect.  The  motion 
roust  be  granted^  with  costs. 

Motion  granted. 


Allen  against  Ehlg. 

Umkr  the  Debt  I  tried  at  the  Cortland  circuit,  on  the  2d  day  of 
hoiMndiii,  (1  January,  1827,  before  Nelson,  C.  Judge.  The  declaration 
md  tSfMbSd  ^"^^  ^  ^o  usual  form,  for  money  had  and  received,  money 
{&!*^<fi"1Sle  V^f  money  lent  and  advanced,  &c.      Plea,   the  general 


"•"•y  »^  issue.  On  the  trial,  it  was  proved  that  the  plaintiff,  on  the 
tbt  itaiM  holder,  Igt  day  of  September,  1825,  deposited  in  the  hands  of  the 
!!•  momy' of  defendant  100  dollars,  as  a  bet  to  abide  the  event  of  a 
ptidovvr  Jlth«  horse  race.  That  on  the  same  day,  the  race  was  run,  and 
decided  against  him.  That  he,  immediately,  and  whilst  the 
money  was  in  the  hands  of  the  defendant,  forbid  his  paying 
over  the  money  to  any  other  person  excepting  himself  (the 
plaintiff).  That  the  next  day  he  demanded  the  money  of 
the  defendant.  That  the  defendant  refused  to  pay  it  to 
the  plaintiff;  but  paid  it  to  one  Purdy. 

Upon  these  facts,  the  defendant's  counsel  objected  to  a 
recoTery ;  but  the  judge  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  a 
case  to  be  made.    The  jury  found  accordingly. 

J.  A.  CMier,  for  the  plaintiff,  cited  1  jR.  L.  223,  s.  5 ; 
id*  183,  «.  2 ;  10  John.  468 ;  15  John.  5. 

EL  Stqfhiau  and  «Si.  Sherwood,  contra.  At  common  law 
this  action  would  not  have  lain  even  against  the  party  who 
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wins  and  receives  the  wager.  Tins  is  not  allowed,  because 
the  parties  are  in  pari  delicto.  We  must  then  look  to  the 
statute  which  gives  the  remedy.  The  plaintiff  is  confined' 
strictly  to  that.  The  1  JR.  L.  223,  s.  5,  gives  the  same 
relief  as  the  statute  against  gaming,  (id,  153,  «.  2.)  The 
latter  statute  gives  the  remedy  against  the  party  only; 
not  against  the  stake-holder.  His  rights  remain  the  same 
as  at  common  law.  The  case  of  Simmons  v.  Borland,  (10 
John.  468,)  was  on  certiorari,  and  not  considered  in  ref- 
erence to  this  view  of  the  question. 


ALBANY^ 
Oet.  I8S7. 


Curia.  The  statute  was  passed  to  remove  the  common  < 
law  objection.  The  5th  section  declares  the  wager  ta  b€J 
void ;  and  gives  a  remedy  against  the  party,  to  recover  it 
back.  The  action  lying  against  the  party,  a  fortiori  does 
it  lie  against  the  agent,  on  a  demand  before  the  money  is 
paid  over.  We  see  no  reason  for  re-considering  Simmons 
v.  Borland^  (10  John,  468,)  which  is  precisely  in  point; 
and  has  been  acted  upon  in  another  case  lately  before  us. 

Judgment  for  the  plaintiff. 


Platt  and  Dimick  against  Hibbard  and  Webb. 


•f 


V    / 


Case  ;  tried  at  the  Clinton  circuit,  January,  1827,  be-  One  who  r©- 
fore  Walworth,  C.  Judge.  for  reward:  into 

his  store,  though 
Rtandino  upon  a 
whar^  the  goods  to  remain  there  for  tho  purpose  of  being  forwanied,  subject  to  the  bailor's  order,  is  li- 
able merely  as  a  ware  huu.sc  man  :  not  as  a  common  carrier  or  whartingcr:  and  he  is  bound  to  exercise 
no  more  than  ordinary  care  in  prescrvinij  the  floods. 

Semble^  that  a  wharfinger  is  bound  only  to  the  same  degree  of  care  as  a  ware-hou^e  man  ;  and  is  not 
liable  to  the  same  extent  ■<?  a  common  carrier. 

Public  store  kcepei's,  rectjiviu;:  and  storing  goods,  for  hire,  arc  not  liable  to  the  sam^  extent  as  com- 
mon carriers ;  nur  are  rhi'y  bound  to  take  better  care  of  tho  goods,  than  a  prudent  man  would  ordinarilj 
take  of  his  own  property. 

Semble^  tliat  where  gowls  so  received  are,  of  themselves,  well  secured,  the  mere  circumstance  of  re- 
ceiving goods  of  another  sort  into  the  same  store,  which  invite  thieves  into  the  stor^v  who  set  it  on  fire 
and  consume  the  former  goods,  will  not  make  the  bailee  Uable,  unless  the  receipt  of  the  latter  goods 
will  probably  produce  such  a  consequence. 

Semble,  that  whore  goods  are  so  destroyed,  tho  bailee  is  prima  facie  liable,  on  the  bailor  shewing 
the  loss  or  destruction  of  the  goods  ;  and  it  lies  with  the  bailee  to  shew  they  were  not  lost  in  conae* 
quence  of  the  want  of  ordinary  care  on  his  part.    But,  quere ;  vid.  note  (a)  to  Mm  €9U, 

The  standard  by  which  ordinary  diligence,  in  a  bailee,  b  to  be  tested.  Per  WaiwCfihf  C.  Judge,  in 
his  charge  to  the  jury. 

The  (ufierence  m  extent  between  the  liability  of  a  common  carrier,  and  innkeepers  and  oUier  bailees 
for  reward;  and  what  ia  moant  by  the  words  *'tke  act  of  Ood."  Per  FF«IipmA,C.  Jndfs,  ialiii 
charge  to  the  jury. 
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AUBANT, 
Oet.l8t7. 


The  declaration  contained  a  count  in  trover,  and  three 
special  counts ;  one  charging  the  defendants,  as  common 
carriers ;  and  that  as  such,  they  received  certain  pot  ashes 
and  corn  to  be  transported  to  St.  Johns ;  another,  as  stor- 
ing and  forwarding  merchants,  receiving  the  goods  to  be 
stored  and  forwarded  ;  and  another,  as  keepers  of  a  public 
store  house,  and  as  receiving  the  goods  to  be  safely  kept 
and  stored. 

On  the  trial,  the  defendants  admitted  that  they  received  of 
the  plaintiffs,  at  the  defendants'  store-house  in  Champlain^ 
which  stood  on  the  defendants'  wharf,  on  the  lake,  certain 
pot-ashes,  in  seven  different  parcels  of  three  barrels  each, 
from  the  6th  of  July  to  the  3d  of  August,  1824.  The  deliv- 
ery of  the  corn  at  the  same  place  was  proved.  It  appeared 
that  the  ashes  were  left  in  these  quantities  till  enough 
should  accumulate  there  to  send  to  the  Canada  niarket  at 
St*  Johns,  by  water,  on  lake  Champlain.  On  the  8d  of  Au- 
gust, one  of  the  defendants  told  one  of  the  plaintiffs,  that  ho 
(the  defendant)  thought  he  could  send  the  ashes  to  market 
in  a  day  or  two.  But  on  the  following  night  the  store  was 
entered  by  thieves  and  incendiaries,  who  set  it  on  fire  ;  and 
it  was  consumed  with  the  pot-ashes,  and  corn,  and  various 
articles  in  store  for  others.  It  farther  appeared  that  the 
defendants  were  then,  and  had  been  for  several  years,  en- 
gaged there  in  the  storing  and  forwarding  business.  They 
forwarded  little  or  none  by  their  own  boat ;  but  principally, 
if  not  wholly,  by  other  boats  which  offered.  The  store  in 
question  was  well  secured.  But  no  person  slept  in  it.  The 
same  day  on  the  evening  of  which  the  fire  took  place, 
about  3000  dollars  worth  of  silk  goods  were  landed  at  the 
store  house  from  the  steam  boat,  and  stored  there.  Other 
dry  goods  were  previously  in  store  there.  The  defend- 
ants charged  wharfage  on  ashes  shipped  at  their  wharf, 
whether  stored  or  not.  In  1824,  the  steam  boat  did  the 
principal  carrying  from  their  wharf.  The  defendants  had, 
in  that  year,  previous  to  the  fire,  forwarded  thence  for  the 
plaintiffs  various  articles  of  produce,  a  part  in  the  boat  of  a 
third  person,  on  which  they  had  paid  the  freight,  and 
charged  it  to  the  plaintiffs  with  commission  on  the   freight. 
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Thfc  plaintiffs'  counsel  insisted  that  poblic  store  keep*     albant, 
erSy  receiving  and  storing  goods  as  such  for  hire  and  re^    v^S/-'^/ 
ward,  are,  by  law,  liable  to  the  same  extent  as  ooinmon  car*       Pimt 
riers;  or  if  not,  that  they  are  bound  to  take  better  care     HibbarAl 
than  a  prudent  man  would  ordinarily  take  of  his  own  prc^ 
erty.     Or,  in  another  view  ;  if  common  prudence  required  . I .r^.v 

the  defendants  to  guard  the  store  more  securely,  or  cause         ..;  ''\\ 

some  person  to  sleep  in  it,  and  in  such  case  the  loss  would  \         '  V 

not  have  happened;  or  if  the  loss  was  occasioned  by  the 
defendants'  mingling  other  property  with  that  in  question^ 
which  required  it  to  be  better  guarded  or  secured,  and  for 
lack  of  such  better  care  the  whole  was  destroyed  ;  or  if  thg 
loss  happened  for  want  of  due  care  and  diligence ;  that  in 
either  case  the  defendants  were  liable.  And  the  plain-* 
tiffs'  counsel  requested  the  judge  to  charge  the  jury  ac- 
cording to  these  several  views  of  the  case. 

The  judge  told  the  jury,  that  common  carriers  are  liable 
in  all  cases  of  loss  or  destruction  of  the  property  which 
tbey  carry,  unless  such  loss  or  destruction  be  occamoned 
by  the  public  enemies  of  the  country,  or  the  act  of  God^ 
which  last  meant  a  destruction  by  lightning,  or  some  oth- 
er accident  which  no  human  foresight  or  prudence  could 
guard  against.  (1)  That  if  the  goods  in  question  were,  at 
the  time  of  the  loss,  in  the  defendants'  hands  as  common 
carriers,  to  be  transported  for  freight,  there  could  be  no 
doubt  of  their  liability.  They  were  not,  however,  receiv- 
ed by  the  defendants  as  common  carriers ;  but  as  the  keep- 
ers of  a  public  store  house ;  to  be  kept  till  orders  should 
be  given  to  send  them  to  Canada.  That  if  the  defend- 
ants were  expected  to  transport  the  goods  in  their  own 
boat,  of  which  there  was  no  evidence ;  yet  their  risk  as 
common  carriers  had  not  commenced  at  the  time  of  the 
loss  ;  the  goods  being  in  the  store-house  awaiting  the  plain- 
tiffs' orders. 

That  storing  and  forwarding  merchants  and  wharfingers, 
who  do  not  undertake  to  transport  the  property  them- 

(1)  This  BubsUntiallj  agrees  with  the  dofinttion  given  bj  Ld.  Mam^fitUi  in  JFbr- 
ward  ▼.  PiUard,  (2  T.  R,  27,  SS,  4.) 
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ielvesy  and  do  not  receive  a  profit  on  account  of  the  trans- 
portation,  are  not  liable  to  the  same  extent  as  inn-keepers 
and  common  carriers. 

Yety  in  all  cases  of  bailment  of  property  to  a  person  who 
carries  on  a  public  business  of  receiving  it  into  his  custo- 
dy, or  under  his  care  for  reward,  it  is  necessary  that  a 
strict  rule  should  be  enforced  against  the  bailee,  to  pre- 
vent fraud.  Hence,  when  property  entrusted  to  a  ware- 
houseman, wharfinger,  or  storing  and  forwarding  mer- 
chant, in  the  ordinary  course  of  business,  is  lost,  injured  or 
destroyed,  the  weight  of  proof  is  with  the  bailee,  to  shew 
a  want  of  fault  or  negligence  on  his  part ;  or,  in  other  words, 
to  shew  the  injury  did  not  happen  in  consequence  of  his 
neglect  to  use  all  that  care  and  diligence  on  his  part,  that 
a  prudent  or  careful  man  would  exercise  in  relation  to  his 
own  property,  (a)  He  is  bound  to  guard  against  all  pro-- 
dobfe  danger ;  the  common  carrier  against  all  possible  dan- 
ger ;  and  there  is  no  middle  line  or  degree  of  vigilance  be- 
tween these  two.  That  the  question  of  negligence  was 
for  the  jury ;  and  perhaps  no  better  way  of  determining 


(a)  But  fiMfi  of  this.  In  Harris  v.  Podheood,  (S  Tamnt.  S6i)  which  was  the 
etseofa  special  acceptance  by  a  common  carrier,  but  who  yet  was  held  liable  for  aet- 
oal  negligence,  Laiomie«,  J.  charged  the  jury  that  the  onus  of  proving  care  lay  with 
tha  defendant ;  but  the  court  held  otherwise,  on  a  motion  for  a  new  trial :  and  that  ez« 
preaa  negligence  must  be  shown  by  the  plaintiff.  This  case  is  understood  as  going 
that  length  by  Abbott^  C.  J.  in  Marsh  v.  Home^  (5  B.  ^  C.  322.)  A  similar  case 
is  reported  in  1  If .  JBl.  298,  {Clay  v.  IVillan  and  (Uhers,)  In  a  note  to  the  second 
e<fition  of  Jones  on  JBaUmsntSy  (10S,  note  (40),)  Mr.  Balmanno^  the  editor,  remarks 
ef  dojir  ▼.  IVUlan  :  *  In  the  above  case  no  proof  appears  to  have  been  adduced  of 
mgligenetjOr  conversion  of  the  parcel  by  the  dcfcmlants  or  tlieir  servants;  and  it 
would  hare  been  inconsistent  with  legal  principles,  to  have  pre>tHncd  that  the  defend- 
ant! acted  contrary  to  the  trust  reposed  in  them." 

The  dittiiictioa  would  seem  to  be,  that  when  there  is  a  t>>:r.'  default  to  deliver  the 
goods  hailed,  on  demand,  the  oiit»  of  accounting  for  the  default  lies  with  the  bailee ; 
otherwise  he  shall  be  deemed  to  have  converted  the  goods  to  his  own  use ;  and  trover 
vriU  Ue ;  (S  8aik»  655 ;)  but  when  be  has  shewn  a  loss,  or  where  the  goods  are  injur- 
ed, the  law  win  not  intend  negligence.  The  onus  is  tiicn  shiftc  i  upon  the  plainftiC 
(mL)  Ib  the  case  of  a  common  carrier,  however,  ilui  rule  is  differenu  The  law  pre- 
aomes  against  him  in  all  cases,  even  of  accident,  tmtil  he  shews  the  loss  or  injury  to 
have  arisen  fron  the  enamWi  of  the  state,  or  the  act  of  God.    (1  T,  R.SS^  |Kr  Li. 
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it  could  be  adopted,  than  to  inquire  whether  a  prudent  man, 
owning  the  property  in  question,  would,  with  a  full  know- 
ledge of  all  the  facts,  have  entrusted  it  in  the  storehouse, 
as  this  was  left.  If  so,  the  defendants  were  not  liable  ;  oth- 
erwise they  were. 

That  their  liability  did  not  depend  on  the  question,  whe- 
ther a  prudent  owner  of  the  silks  and  other  dry  goods, 
would  have  left  them  in  the  store  house  exposed  to  thieves 
and  without  a  guard.  If  there  had  been  negligence  in  re- 
gard to  these,  the  defendants  might  be  answerable  to  the 
owner,  unless^he  had  agreed  to  leave  them  there  at  his  own 
risk.  On  this  branch  of  the  case  the  question  was,  whether 
the  potash  and  corn  were  in  probable  danger  from  being  left 
with  the  silks. 

The  jury  found  for  the  defendants. 


ALBANY, 
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J.  A.  CoUieTy  for  the  plaintiflTs,  now  moved  for  a  new 
trial.  He  did  not  insist  much  on  the  positions  taken  by  the 
plaintiffs'  counsel  at  the  trial.  But  he  contended  that  the 
defendants  were  to  be  considered  in  the  light  of  wharfin- 
gers, who  stand  by  the  common  law,  on  the  same  footing, 
as  to  liability,  with  common  carriers.  (Moving  v.  Todd,  1 
Stark.  Rep.  72.  5  Burr.  2827.  haack  v.  Clerk,  Moor. 
84 1 .  2  Stark.  Ev.  337,  Metcal/'s  ed.  Wheat.  Selw.  30 1 .) 
The  counsel  also  referred  to  I^Vilsori's  specimen  of  codifica- 
tion of  the  law  of  carriers  in  South  Carolina,  (Pamphlet, 
p.  87,  ch.  1,  8.  4,)  which  gives  the  common  law  of  England, 
as  understood  in  that  state.  That  the  defendants  came 
within  the  definition  of  wharfingers,  he  referred  to  Jac.  L. 
Diet.  tit.  Wharfingers. 

He  admitted  that  Roberts  v.  Turner,  (12  John.  232.) 
was  against  the  position  taken  at  the  trial,  that  a  public 
storer  of  goods,  for  reward  and  for  the  purpose  of  forward- 
ing them,  is  liable  to  the  same  extent  as  a  common  carrier. 

P.  Gansevoort  if  H.  Bleecker,  contra,  insisted  that  the 
law  of  the  case  was  truly  given  in  the  charge  of  the  judge. 
That  ho  was  fully  supported  by  the  authorities  in  his  rules 
of  responsibility,  both  as  to  storing  and  forwarding  mer- 
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chants,  and  wliarfingers.  (12  John.  232.  2  iSforik.  Rep. 
461.  8  Taunt.  443.  2  Eep.  Dig.  Gould's  ed.  252.  2 
Com.  on  Contr.  342.  4  E«p.  Rep.  262.  19  JoAn.  44. 
Peak.  N.  P.  Cas.  114.  4  T.  R.  581.)  They  said  there 
is  no  distinction,  in  reason,  between  the  case  of  a  storing 
and  forwarding  merchant,  and  a  wharfinger.  Neither  is 
like  a  common  carrier,  who  is  bound  to  more  than  ordinary 
diligence,  upon  grounds  of  policy  applicable  to  him  alone. 
The  authority  cited  from  1  Starkie'a  Rep.  72,  is  a  mere 
niei  prius  dictum  of  Lord  EUenborough,  going  beyond  the 
case  before  him ;  and  what  Lord  Mansfield  said  in  5  Burr. 
2827,  was  evidently  meant  of  one  who  engages  in  the 
double  character  of  wharfinger  and  common  carrier. 

But  suppose  both  to  stand  on  the  same  footing  of  liabili- 
ty ;  we  deny  that  the  defendants  could  be  considered  whar- 
fingers in  respect  to  the  goods  in  question.  They  were  not 
acting  in  that  character.  The  store  stood  upon  their  wharf, 
it  is  true ;  but  this  does  not  determine  the  question.  The 
goods  were  not  subject  to  the  duty  of  wharfage  till  removed 
from  the  store,  and  placed  on  the  wharf  in  a  course  of  trans- 
portation. The  plaintifis  were  liable  for  the  mere  storage 
duty  ;  and  the  defendants  should  be  bound  to  nothing  more 
than  a  corresponding  liability  on  their  part. 


CoUieTy  in  reply.  True,  it  is  difficult  to  assign  a  good 
reason  why  a  wharfinger  should  be  liable  as  a  common 
carrier.  But  the  doctrine  seems  to  be  settled  by  the  autho- 
rities.(&)  It  is  equally  difficult  to  show  upon  principle  why 
an  inn-keeper  should  be  liable  without  negligence.  Yet 
such  is  the  settled  law. 


(6)  The  learned  counsel  was,  perhaps,  hardly  warranrini  in  takinj;  it  as  settled  i 
even  upon  English  authority,  that  a  wharfinger  is  li:.ble  to  the  sam*  extent 
as  a  common  earner.  The  evidence  of  this,  which  he  produced,  is,  what  waa 
said  incidentally  by  Lord  Mantjield  in  Roat  ▼.  Johnson^  (5  Burr.  2827,)  and 
by  Lord  ElUnhorough,  zi  ni»i  pritu,  iu  Maving  v.  Toddy  (1  Stark.  Rep,  72.) 
Lord  Matufield  said,  "It  is  impossible  to  make  a  distinction  between  a  whar- 
finger and  a  common  carrier.  They  both  receive  the  goods  upon  a  contract. 
Every  case  against  a  carrier,  is  like  the  same  case  against  a  wharfinger."  The 
controversy  was,  however,  upon  the  form  of  the  action ;  as  whether  trover 
wonUI  lie  against  the  wharfinger  for  stolen  or  lost  goods ;  or  whether  the  actioii 
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[Sutherland,  J.  But  there  is  another  difficulty  in 
this  case.  Though  the  defendants  had  a  wharf,  it  does  not 
necessarily  follow  that  they  were  wharfingers  in  respect  to 
the  goods  in  question.     They  had  a  store  upon  the  wharf 
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should  ha?«  beea  case ;  and  held  the  latter ;  and  that  trover  would  not  lie.    In  Afo- 
ving  ▼.  Todd  and  othtrt^  the  defendants  were  wharfingers  and  lighter-men  ;  and  th« 
aelioa  was  assumpsit,  for  goods  destroyed  by  fire,  while  on  their  premises.    ^  Ld.  El' 
ItmbofiMgk  was  of  opinion  that  the  liability  of  a  wharfinger,  whilst  he  has  possession 
of  the  goods,  was  similar  to  that  of  a  carrier;  and  he  inquired  whether  the  defendants 
had  any  case  to  the  contrary."     Uaack  ▼.  Clerk^  (Moore^  841,)  was    trover  for  a 
pledge ;  and  no  question  was  made,  nor  any  thing  said  as  to  the  degree  of  care  incum- 
bent on  the  bailee.    The  ground  taken  by  Ld.  Matufieldi  that  there  is  a  contract^ 
applies  to  every  bailee ;  and  it  is  conceived  cannot  be  the  true  reason  why  a  common 
earner  is  bound  to  the  utmost  diUgence.    His  liability  is  founded  in  public  policy ; 
which  will  not  allow  him  to  set  up  a  loss  in  despite  of  ordinary  care ;  on  account  of 
the  ease  with  which,  in  the  course  of  his  journey,  far  from  the  eye  of  his  employer,  and 
on  the  open  highway,  he  can  contrive  pretended  losses  for  his  own  benefit,  but  so  ap- 
parently true  as  to  be  imposed  on  the  witnesses,  and  on  courts  of  justice,  as  casual- 
ties.   {Ld,Haym.  911, 19.    Jon.  on  Baa,  104,  id  ed.    \  T.  R.  SS.    \9John.4B.) 
This  is  a  reason  which  would  seem  no  more  applicable  to  wharfingers  than  to  factors, 
ware-house  men,  or  forwarding  merchants,  who  are  agreed  not  to  be  bound  to  great- 
er diligence  than  all  bailees  who  have  a  reward.    (Ld.  Raym.  918.    12  John.  2S2. 
4  7.jK.68I.    Bid,  394.    Jon,  on  Bail,  id  ed.  103.)    To  warrant  the  greatest 
strictness,  there  must  be  an  undertaking  to  carry  for  a  reward ;  and  then,  though  the 
goods  be  lefl  at  a  ware-house  as  one  of  the  intermediate  stages  of  the  way,  and  acci- 
dentally burned  at  the  ware-house,  the  undertaker  to  carry  is  liable ;   for  his  obliga- 
tion continues.    {Fhnoard  v.  PUtard,  1  7.  R.  27.     Hyde  v.   The  Navigation 
Oompcmy,  4r^  ^  ^*  -A.  389.)      And  this  would  seem  to  be  the  true  ground  of 
the  decision  in  Mooing  v.  Todd  and  others.    The  defendants  were  not  merely 
wharfingers,  but  lightermen,  whose  duty  it  was  to  convey  the  goods  from  their  wharf 
in  their  own  Ughters,  to  the  vessel  in  the  river.    The  duty  of  canier  seems  to 
have  attached  upon  the  goods  being  left  on  their  wharf.    It  was  not  a  mere  duty  of 
custody,  but  also  of  feasance;  and  the  reward  covered  both,  as  much  as  in  Hyde 
▼.  The  Navigation  Company,  4^.     It  was  upon  such  a  state  of  facts  that  Ld.  El- 
Mborough  laid  down  the  obligation  of  simple  wharfingers.     His  opinion  underwent 
no  revision,  nor  vraa  it  a  subject  of  revision  ;  for  the  case  immediately  took   a  turn 
against  the  plamtiffon  another  ground  ;  and  he  was  non-suited. 

The  section  referred  to  iu  Mr.  WUson^s  projet  for  a  codification  of  the  law  of  car- 
riers, is  equivocal ;  but  it  is  conceived  that  he  intended  to  lay  down  a  rule  applicable 
to  those  only  who  undertake  the  combined  duty  of  voharfingers  and  carriers.  The 
language  of  the  learned  writer  is  this:  "Any  hoyman,  whether  master  or  part  ow- 
ner, barge  owner,  wharfinger,  ferry-man,  or  other  person,  who  may  carry  goods  for 
hire,  or  ^uUl  receive  them  to  be  carried  for  hire,  shall  be  alike  reponsible  as  those 
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in  which  the  goods  were  deposited,  not  as  a  wharf,  but  a 
store.  It  seems  to  me  the  defendants  are  to  be  consider- 
ed as  ware-house  men.  No  duty  as  wharfingers  had  at- 
tached to  them.] 


who  carry  by  land."  Now  if  we  connect  the  word  wharfinger  with  the  other  words 
which  I  have  put  in  italics,  it  makea  out  the  case,  not  of  a  simple  wharfingerf  but  of 
a  currier  as  understood  in  Hyde  v.  The  Navigation  Company^  ^.,  and  in  Matfing 
V.Todd.  In  ilie  same  sense,  a  ware-house  man  maybe  a  carrier.  {Vid.  A  T.  R. 
532.)  If  a  man  receive  goods  to  carry,  at  his  ware-house  or  whari)  this  ia  but  one 
mode  of  reccivmg  a  delivery  as  carrier ;  and  the  circumstance  of  taking  m  reward  of 
storage  or  wharfage,  should  certainly  not  reduce  his  liability  below  what  it  would  be 
on  a  delivery  at  his  office,  his  dwelling  house,  his  inn,  or  even  at  his  very  vehicle  of 
conveyance.  In  all  cases,  when  the  delivery  is  complete,  the  duty  of  carrier  attaches, 
though  the  article  never  be  removed  from  (he  immediate  place  of  delivery.  (For* 
ward  v.  PUtard-t  1  T.  R.Zl.)  If  we  separate  the  word  wharfinger  ii'om  the  words 
thall  receive  them  to  be  can-ied  for  hire,  the  section  quoted  from  Mr.  IViUon  then 
supports  the  view  taken  by  the  counsel  who  relied  upon  it. 

Mr.  IFi/.ton  i^i  ths  fairest  of  codifiers.    He  does  not  stop  with  the  usual  Uradi 
against  the  common  law  and  its  professors ;  but  offers  a  specimen,  by  following  oat 
which,  every  thing,  it  seem?,  is  to  be  made  even  more  than   mathematically  plain  and 
certain;  and  the  labors,  and  the  least  assistance  from  counsel, superseded.    Had  fifr. 
W.  made  a  digest  of  the  common  law  of  carriers,  referring  as  he  went  along,  to  iha 
principles  and  authorities  upon  which  he  reposed,  he  would  have  furnished  a  lucid  ss- 
position  of  that  easy  little  practical  subdivision.    In  this  way  he  might  have  deared 
the  obscurity  in  which  the  section  we  have  been  considering  is  involved.    Had  he,  in 
his  hnppy  way,  told  us  of  the  policy  UTpon  which  his  carriers  are  holden  to  great  and 
exemplary  dilioencc,  and  illustrated  his  remarks  by  the  English  decisions,  which  he  vat* 
doubtedly  had  under  his  eye,  he  would  not  have  left  us  in  the  dark  upon  the  question 
whether  a  «ti7i/)/e  wharfinger  is  a  common  carrier.    With  the  greatest  deference,  it 
seems  to  mo  tlierc  is  a  failure  by  Mr.  W.  in  the  very  particular  where    all  codificai* 
tions  of  the  common  law  must  be  wanting.    That  law  is  a  practical  science  ;  and,  to 
use  Mr.  fV.^e  own  tvord?,  "  so  recondite  and  abstruse"  as  absolutely  to  require,  not 
only  such  digests  as  Mr.  JV.^ij  (with  which  it  abounds,)  but  principle,  definition 
and  illustration    in  every  possible  way.     Its  operation  must  be  seen.     Not  only 
the  rules  and   definitions,  but   the  experiments  of  the  science,  should    be  lookod 
into,  and    the  history  of  them   preserved    as   perfectly  as   may  be.     After  erory 
thing  that  can  be  learned  from    those    books  which^  have    been    framed  with   a 
view  of  giving  the  best  lights  to  the  student,  still  he  must  ground  himself  in  tlio 
business  of  the  lawyer's  office  and  of  the  courts,  before  bs  can  apply  his  know* 
ledge.    Deny  him  this,  and  he  is  like  the  student    in  chemistry,  vainly  struggling 
to  master  his  science  without  the  walls  of  the  laboratory.    If  many  of  those  rifhts 
and  duties  which  fjrm  the    objects  of  legal  regulation  among  a  great   and  com* 
mercial  people,  are  of  themselves  metaphysical  and  intricate,  laws,  and  the  modoa 
of  enforcing  them,  will  be  so  too  in  a  corresponding  proportion.    Is  the  curt,  abstrmet 
•odifier  qualified  at  once  to  introduce  order,  certainty  and  stability,  into  thoM  r%* 
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[WooDwoRTH,  J.  It  cannot  be  that  these  defendants 
were  liable  as  wharfingers ;  and  it,  therefore,  becomes  un- 
necessary to  consider  the  distinction  which  you  urge. 
Your  argument  goes  to  make  every  storing  and  forward- 
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where  the  mightiest  intellect,  the  greatest  experience,  and  the  bei t  intenUoiW) 
hAT«  been  applied  in  vain  for  ages  7    Or  is  it  so  easy  to  resolve  society  into  its  on(^ 
iaal  elements,  and  work  out  a  new  and  perfect    creation  ?    But  I  do  not  under* 
■trnnd  the  modem  codifier  as  proposing  this.    He  would  take  the  common  \nw  as  it 
isi  and  write  it  out  in  a  new  and  improved  form.    He  would  clothe  it  in  a  mort 
fascinating  style.    It  is  to  become  a  matter  of  legislative  belleslettres,  which  sh«U 
catch  the  ear  like  a  song  of  jSum«  ;  commanding  an  universal  relish  and  acquaint- 
ance firom  the  cottage  of  the  peasant  to  the  halls  of  our  gentry.    None  are  to  be  igno- 
rant of  any  part  of  the  law,  in  its  theory  or  practice.     Both  the  common  add  statnte 
law  are  now  sufficiently  understood,  for  most  practical  purposes,  by  every  indiviiU 
ual  interested  to  apply  them  as  a  guide  in  his  particular  business,  or  official  duty. 
But   the  codifier  would  place  the  man  concerned  in  any  of  the  ordinary  subdins- 
ions  of  labor,  on  a  level  with  the  most  learned  counsel.    Even  Mr.  H>^.  whose  pam- 
phlet is  before  me,  flatters  himself  that  the  labors  of  the  latter  tvould,  in  one  par- 
ticular, be  superseded,  if  the  unprofessional  reader  would  study  his  law  of  carriers. 
Now,  to  test  his  theory,  by  one    instance  among  many  which  I  perceive    in  his 
code,  I  propose  he  sbeuid  submit  his  section  S,  of  chapter  S,  to  some  intelligent  ftr* 
mer  of  his  neighborhood,  who  shall  study  it,  in  connexion   with  Mr.    tVJ'i  whole 
tract.    It  is  this :  "Every  common  carrier  shall  be  considered  an  insurer,  and  answer- 
able for  inevitable  accidenUy  oxcopt  the  act  qf  God^  or  the  enemiee  qf  the  etaU* 
The  words  in  italics  are  not  defined  in  Mr.  IV. ^a  code.    The  farmer  must  first  look 
into  the  commercial  law,  where  he  is  to  learn  the 'obligation  cf  an  tn^tcrer.    Hia 
theology  might  teach  him  there  was  no  such  thing   as   inevitable   accident,  that 
all  in  the  act  tf  God ;  and  if  he  should  be  turned  over  to  Sir  fVilliam  Jonee,  he 
would  there  see  the  two  phrases  treated    as  synonymous.    Nor  could  he  find  the 
technical  nicety  with  which  the  codifier  has  discriminated,  till  he  should  consult  I 
TVrm  Reporte,  where  Ld.  Mansfield  would  make  it  plain  by  an  illustration  drawn 
firom  the  riots  of  1780.    Tou  could  hardly  drive  him  from  the  notion  that  a  thief  or  a 
rioter  is  an  enemy  of  the  etcUe^  till  you  furnished  him  with  a  definition  from  inter- 
national law.    And  af)er  all,  on  a  case  arising  the  next  day,  upon  this  very  sec- 
tion, he  would  retain  the  learned  codifier  for  advice,  and  pay  him  generously  for 
istaing  process,  settling  the  pleadings  and  evidence,  and  advocating  his  cause  at 
tha  trial,  &c.  &c.    Mr.    tV.  will  find  himself  beset  with  still  greater  obstacles  at 
•▼•ry  step  of  his  progress,  from  common  carriere  to  contingent  remaindered    His 
difficulties  will  multiply  in  the  regions  of  special  pleading  and  evidence  ;  and  should  ha 
iocceed  in  the  commtm  laWf  he  will  hardly  bring  his  unlearned   and   unintereat* 
ad  student  so  far  from  his  avocations  in  life,  as  to  study  the  diverging  branchaa 
of  the  eccleeiaetical,  commercial  and  maritime  law,  or  the  more  learned  doctrinet 
andpraetiee  <f  the  court  qf  chancery.    Yet  he  admits  that  all  these  must  be  ra- 
tatnad  in  the  proposed  code,  with  additions  and  improvements  as  they  occur.    Un- 
•trtain^,  and  indeed  any  imperfection  is   to  be  regretted,  especially  in  the  law. 
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ing  merchant  in  our  cities  wharfingers.  It  certainly  can 
make  no  difference  in  principle,  whether  they  receive  goods 
into  a  store  which  happens  to  stand  upon  a  wharf,  or  in 
the  body  of  the  city.] 

[Sayaoe,  Ch.  J.  The  attempt  to  fix  the  defendants  in 
the  particular  character  of  wharfingers,  as  distinguished 
from  ware-house  men  was  not  made  at  the  trial ;  and  there 
does  not  appear  to  be  any  count  in  the  declaration  charge 
ing  them  in  that  character.] 

Collier,  We  suppose  the  count  against  them  as  com- 
mon carriers  suflSicient  to  reach  them  as  wharfingers ;  pro- 
vided we  show  that  the  latter  stand  on  the  same  ground 
with  the  former. 

The  Court  were  clear,  that  a  case  of  wharfingers  was 
not  made  out ;  and 

Sutherland,  J.  said,  if  that  case  had  been  made  out,  he 
could  see  no  reason  for  making  the  defendants  liable  as 
common  carriers.  He  declined,  however,  to  decide  this 
question;  and 

The  Court  agreed  in  considering  the  case  as  one  of 
ware-house  men,  who  are  not  liable  if  they  exercise  ordi- 
nary care. 

New  trial  denied. 


Bui  it  is  a  human  institution,  as  to  which  it  is  arrogant,  not  to  say  irreverent,  to  as- 
fttue  that  there  may  be  absolute  perfection.  Even  mathematics,  when  applied  to  the 
purposes  of  life,  can  claim  but  an  approximation  to  certainty.  Every  practical  sei- 
anca,  and  indeed  the  roost  simple  mechanic  trades,  must  have  separate  professors. 
Too  cannot  codify  manlund  into  adepts  even  at  building  their  own  habitations,  mooh 
lets  in  a  sdenee  which  has  put  in  full  requisition  the  powers  of  a  Hmrdwieke  mn& 
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BeadletUMM. 

A    JUSTICE  of  Essex  county  rendered  a  judgment  for    oomppod 
the  relator,  who  was  sued  by  Phelps,  for  6  cents  damageti  .^'Lin^^^hT'^ 
and  85  costs.     The  whole  costs  of  both  parties  before  the  app«"M»i»»ot 

.       ,  .  bound  to  pmj 

justice,  as  justice's,  constable's  and  juror's  fees,  amounted  hit  own  costi ; 
to  $7,64.     Phelps  appealed  ;  but  paid  the  justice  only  the  ^an^ffe  oMta 
$5,06,  with  75  cents  for  making  the  return ;  and  refused  ^^'^^^^ 
to  pay  the  balance  of  the  whole  costs  accrued,  the  $2,64.  J^Jid  b^thT 
On  this  ground,  the  C.  P.  were  moved  by  Beadlestone  to  j«4««»^ 
dismiss  the  appeal,  which  they  refused  to  do. 

A  motion  was  now  made  for  a  mandamus  commanding 
them  to  dismiss  the  appeal. 

G.  A.  Simmons,  for  the  motion.  The  50  dollar  act, 
(sess.  47,  ch.  238,  s.  36,)  is,  that  the  party  appealing  shall 
pay  to  the  justice  the  costs  of  suit,  as  one  condition  of  the 
appeal  taking  effect.  The  phrase  is  broad  enough  to  in- 
clude the  costs  of  both  parties ;  and  reason  requires  such  a 
construction.  The  statute  could  never  intend  to  deprive 
the  justice,  constable,  &c.  of  their  lien  for  fees  which  can- 
not be  taxed  and  included  in  the  judgment.  The  tax- 
ation can  be  for  no  more  than  $5;  but  if  there  be  no  ap- 
peal, the  principal  money  is  usually  collected  and  paid  in 
to  the  justice  ;  and  he  has  a  lien  upon  it  for  the  costs,  be- 
sides those  which  are  included  in  the  judgment.  A  suit 
over  against  the  party  is,  in  this  way,  saved.  By  the  39th 
section,  if  the  appellant  recover  in  the  C.  P.  the  judgment 
is  to  include  the  costs  acttAaUy  paid  in  the  suit  below.  Un- 
less the  party  pays  his  own  costs,  as  well  as  those  of  the 
opposite  party,  he  would  be  remediless  for  a  part  of  bis 
expenses.  A  party  may  appeal  from  his  own  judgment. 
(4  Cowen,  64.)    Yet  he  must  pay  costs. 

E,  C.  Gross  4-  D.  B.  McNeil,  contra,  insisted  that  the 
appellant  was  bound  to  pay  no  more  costs  than  could  be 
levied  on  the  execution.  This  is  what  the  statute  meant 
by  the  costs  of  suit. 
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i^^f^'  Curia.  There  are,  (we  perceive,  with  the  counsel  for 
the  relator,)  several  considerations  in  favor  of  the  view 
which  he  urges:  but  we  think  not  of  such  controlling  force 
as  to  require  a  different  construction  upon  the  words  of 
the  statute,  costs  of  avit^  from  what  they  generally  import 
when  used  in  direct  reference  to  the  amount  of  recovery. 
Besides ;  such  a  construction  prevents  uncertainty,  and 
consequebt  dispute,  which  would  often  arise  concerning 
the  unliquidated  costs.  These  are  a  private  concern  be- 
tween different  persons.  They  rest  in  contract.  The 
claim  for  them  may  or  may  not  be  enforced  :  but  it  is  in 
no  respect  affected  by  the  appeal.  We  think  the  party  is 
entitled  to  appeal  without  paying  his  own  costs,  or  those 
of  his  adversary,  beyond  the  amount  of  the  recovery. 

Motion  denied. 


Briggs  against  Rowe  and  Hicks. 

tUmto'bAii'^^  The  capias  ad  respondendum  was  issued  against  the 
«yy.pJ«*  w"^  defendants  as  joint  debtors;  but  /Joi^e  only  was  arrested. 
cMTed  without  It  was  returned  cepi  corpus  as  to  him,  in  May  term,  1827. 
puTb^oniM  a  On  the  8th  of  June,  the  plaintiff's  attorney  delivered  a  dec- 
!JjJ52it a*di  ***  l^i^^'on  to  the  defendants' attorney,  de  bene  esse;  and  on 
•m^Mrt  *  u!l2d  ^^^  ^^^  ^^  ^"'y  following,  both  defendants  appeared  by 
*  iS^-  putting  in  special  bail.     The  defendants' attorney  gave  no- 

Aad  thb,*       tice  of  bail  to  the  plaintiff's  attorney,  and,  at   the  same 
Se%reDdamt    time^  served  him  with  pleas  for  both,  which  he  accepted 
S^t**i?SJij;  without  objection.     On   the   7th,   the   plaintiff's   attorney 
*J^j^  P«*  excepted  to  the  bail,  giving  notice  of  the  exception ;  and 

'on  the  10th,  the  bail  justified.     On  the  16th,  the  plaintiff's 

attorney  entered  the  defendants'  default  for  want  of  a  plea ; 

and  at  August  term  last,  entered  a  rule  for  interlocutory 

judgment. 

On  tbjsse  facts^  and  an  affidavit  of  merits  on  the  part  of 

the  defendants, 
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S.  Beardskjfy  for  the  defendants,  moved  to  set  aside  the 
default  and  all  subsequent  proceedings. 

E.  Cotven,  contra. 
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Curia.  By  the  exception,  there  was  no  bail ;  and  of 
course  the  pleas  became  a  nullity.  {Adams  v.  Mintan, 
6  Cowen,  56.)  The  defendants  could  not  plead  till  they 
had  properly  appeared,  which,  in  this  case,  must  have  been 
by  putting  in,  and  perfecting  special  bail.  This  case  is 
■ought  to  be  distinguished  from  that  cited,  by  the  circum- 
stance, that  here  only  Rowe  was  arrested  ;  and  special  bail 
could  not  be  exacted  as  to  Hicks.  We  think  this  rather 
a  reason  why  the  plaintiff  might  hold  him  to  greater  strict- 
ness in  the  mode  of  his  appearance.  It  is  urged,  that  hold- 
ing defendants  to  a  complete  appearance  before  the  service 
of  a  plea  shall  have  any  effect,  is  inconvenient  in  practice. 
But  it  matters  very  little  which  way  the  rule  is,  when  once 
understood.  It  is  of  more  importance  that  it  should  be 
uniform.  Adanxs  v.  Minton  is  in  point ;  and  the  motion, 
80  far  as  it  is  founded  on  irregularity,  must  be  denied. 

But  on  the  ground  of  merits,  let  the  default  be  set  aside, 
upon  payment  of  costs. 

Rule  accordingly. 


Beach   and    Beach  against  The  President,  Directors 
AKD  Company  or  the  Fulton  Bank. 


This  cause  was  noticed  for  trial  at  the  city  hall  of  the  Aeifenitconrt 
city  of  New-York^  in  the  first  circuit,  to  be  Kolden  on  the  dlmnciarm!  *° 
4th  Monday  of  September,  1827 ;  and  was  tried  before  ^y^t^^^u^ 
Walworth,  the  circuit  judge  of  the  fourth  circuit,  on  the  Jbit'fhe  ut'd "' 
19th  of  October,  to  which  time  the  circuit  was  continued  ^  ^^^:  y^^^  » 
from  the  4th  Monday  of  September.    Both  parties  appear-  and  a  cootinal* 

anee  to  a  day  in 
term  lubtequeiU 
to  tha  day  of  trial 
And  the  ▼•nire  itaelf  maybe  iiaaed, tested  and  returnable  accordingly. 

The  jury  for  the  circuita  are  summoned,  independent  of,  and  without  rei^renoa  to  the  Teniro,  tho 
award  orform  of  which  may  bo  amended  in  any  way,  so  as  to  make  thea  ooidbim  to  tho  fact.  And 
eire»  a  now  fooiro  at  J  bo  oidored,  and  filed  Mma  jro  teiM. 

Vol.  Vn.  «5 
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ed  by  their  counsel  at  the  trial.  The  jury  who  tried  the 
cause,  were  summoned  under  an  order  of  the  judge  upon 
the  statute,  (I  R.  L.  337,  a.  6,)  the  venires  being  for  the 
September  circuit ;  but  tested  in  August  term,  and 
returnable  on  the  3d  Monday  (the  15th)  of  October,  1827. 
The  jurors  were  summoned  to  appear  at  a  circuit  court  to 
be  holden  on  the  8th  day  of  October,  1827.  The  venire 
in  this  cause  was  tested  on  the  15th,  and  returnable  on  the 
24th  of  October,  1827.  A  verdict  being  found  for  the 
plaintiff,  he  filed  the  venire,  in  this  cause,  N.  P.  record,  &c. 
in  the  office  of  the  clerk  of  this  court,  on  the  24th  of  Oo 
tober,  (the  return  day  of  the  venire,)  and  entered  his  rule 
for  judgment.  The  N.  P.  record  contained  an  award  of  a 
venire,  tested  of  August  term  and  returnable  the  3d  Mon- 
day (the  15th)  of  October,  1827,  at  the  capitol  in  the  city 
of  Albany,  with  a  vicecomes  non  misit  breve ;  and  another 
award  of  a  venire  for  the  24th,  the  return  day  of  the  venire 
in  this  cause ;  with  a  niH  prius  clause  for  a  circuit  court  on 
the  19th,  (the  day  of  trial.) 

A  motion  was  now  made,  on  behalf  of  the  defendants,  to 
set  aside  the  verdict  and  all  subsequent  proceedings,  for  ir- 
regularity. 


J.  Hoyt,  for  the  defendants.  The  statute,  (aess.  47, 
ch.  32,  8.  4,  p.  376,)  prescribes  the  manner  of  appointing 
the  circuits,  and  the  notice  to  be  given.  But  every  circuit 
must  necessarily  expire  at  the  commencement  of  the  term 
of  this  court.  The  venires  are  regularly  returnable  on  that 
day.  A  venire  was,  in  this  case,  awarded  on  the  record 
returnable  that  day ;  when  the  attornies  are  supposed 
to  be  present  at  the  capitol  in  the  city  of  Atbany,  with 
the  record.  This  takes  all  jurisdiction  from  the  circuit. 
The  statute,  (I  R.  L.  325,  8.  2,)  provides  that  the  te- 
nor or  transcript  of  the  record,  with  the  respite  of  the  ju- 
ry, or  award  of  process  for  their  appearance  at  the  next 
term  of  the  supreme  court,  unless,  &c.  shall  be  sent  down 
to  the  circuit;  thus  contemplating  that  the  circuit  ends 
with  the  term.  A  venire  is  to  be  issued  and  returned  at 
the  trial.    But  if  the  day  of  trial  is  beyond  the  term,  and 
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the  return  day  thus  passed,  the  sheriflf  can  make  no  return, 
except  that  he  has  done  nothing  on  the  writ.  Hence  there 
could  be  no  jury.  The  whole  proceeding  was,  in  this  case, 
coram  nonjudice,  and  void.     (1  Sel.  Pr.  431.)  ^ 

But  if  there  was  jurisdiction,  the  proceedings  were  ir- 
regular. The  act  regulating  trials  by  jury,  (1 /{.  L.  330, 
8.  15,)  requires  a  panel  of  the  jurors  to  be  annexed  to  the 
venire  in  the  cause.  The  jurors,  in  this  case,  were  sum- 
moned to  appear  8  days  before  the  teste  day  of  the  venire. 
That  jury  were  not  summoned  to  try  this  cause  ;  and  could 
not  try  it.  The  case  is  the  same  as  though  no  venire  had 
issued.  The  statute,  (\  R.  L.  325,  «.  2,)  by  requiring 
process  to  be  returnable  at  the  next  term,  &c.  virtually 
forbids  its  being  tested  and  returnable  at  the  same  time. 
Such  a  course  deprives  the  defendant  of  his  motion  in  ar- 
rest, which  must  be  made  within  the  first  4  days  of  the 
term  at  which  the  venire  process  is  returnable.  The  she- 
riff is  required,  (1  R.  L.  328,  8.  11,)  to  summon  the  jury 
8  days  before  the  sitting  of  the  circuit  court.  If  any  regard 
is  paid  to  the  venire,  that  summoning  was  of  no  validity 
under  this  process.  The  clerk  is  to  draw  the  jury  14  days 
before  the  circuit,  (id.)  That  could  not  have  been  done 
in  respect  to  this  cause. 

These  various  irregularities  are  incurable.  They  cannot 
be  set  right  by  amendment ;  because  they  are  irregularities 
in  fact ;  not  merely  in  form. 
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iS.  A.  Foot,  contra,  said  that  the  award  of  venire  and 
the  venire  itself  are  mere  matters  of  form  ;  and  if  here  was 
any  irregularity,  (which  he  denied,)  yet  this  court  might 
and  would  amend.  The  jury  are  drawn  by  the  clerk  up- 
on any  venire  which  comes  to  his  hand.  The  jury  so 
drawn  are  the  general  jury  of  the  circuit ;  and  in  the  city 
of  New-York,  the  circuit  judge  may  order  a  new  panel 
when  and  as  often  as  he  pleases.     (1  R,  L.  337,  8.  6.) 

Curia.  There  is  nothing  in  the  objections  raised  to 
these  proceedings.  The  jury  are  not  summoned  by  vir* 
tue  of  the  venire  in  the  cause.    They  are  drawn  by  the 
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clerk,  14  days  previous  to  the  circuit ;  and  are  to  be  sum- 
moned by  the  sheriff  8  days  before  that  time.  They  are 
drawn,  and  the  panel  made  out  without  any  kind  of  refer- 
ence to  the  jury  process.  This  process  is  a  necessary  form 
in  the  proceedings :  but  in  this  state  it  is  the  merest  form  ; 
and  has  no  effect  in  the  cause.  It  may  be  modified  by 
this  court  in  any  way,  so  as  to  be  mode  conformable  to  the 
actual  proceedings ;  where  such  modification  becomes  ne- 
cessary. Supposing  the  proceedings  to  be  incongruous ; 
the  venire  is  such  mere  form,  that  we  will  amend ;  or  where 
it  is  necessary,  allow  a  new  one  to  be  made  out  and  filed 
nunc  pro  tunc. 

But  there  is  no  need  of  any  amendment.  We  entertain 
no  doubt  that  the  circuit  might  be  continued  into  the 
term  (a).  The  venire,  as  awarded  and  issued,  was,  there- 
fore, regular  and  congruous.  The  jury  for  the  circuit  ge- 
nerally, having  been  regularly  summoned,  the  panel  was 
properly  attached  to  this  venire.  The  proceedings  were 
regular  in  fact ;  and  the  venire  is  precisely  what  we  should 
have  made  it  by  amendment,  had  there  been  any  incongrui- 
ty by  its  being  made  returnable  on  the  first  day  of  term. 
The  motion  must  be  denied  with  costs. 


Motion  denied. 


(a)  Such  too  is  the  English  practice.  "  Once  in  erery  week  during  term,  and  for 
■ereral  days  after  term,  one  of  the  judges  of  this  court  (the  K.  B.,  usually  the  chief 
joatice,  but  sometimes  one  of  the  puisne  judges,)  sits  at  nin  priu$y  at  tVeitmiiuter, 
and  at  the  OuildtuUl^  London^  to  try  causes,  in  which  the  jury  process  has  been  di- 
ractad  to  the  sheriffii,  or  other  returning  officers  of  Middl§t9X  and  London 
tirely."    {I  Arehb,  Pr.  t.) 
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same     cir- 


This  cause  was  tried  at  the  same  circuit  with  the  pre-  a  circuit 
ceding  one,  Walworth,  C.  Judge,  presiding,  on  the  22d  iliiuie  authority 
of  October,  1827.  Edwarhs,  C.  Judge  of  the  first  cir-  j^  Sny  p^ITrf 
cuit,  was,  on  the  same  day,  engaged  in  holding  his  stated  ***5j'l*'f,'  u  an 
equity  term  of  that  circuit.     The  jury  found  for  the  plain-  objection    that 

,'       •'  J      J  I  circuits  both  on 

tin.  the   law  and  e- 

And  now,  in  addition  to  the  objections  raised  in  the  last  Soid![>n"at'  the 
cause,  on  motion  in  behalf  of  the  defendants  to  set  aside  "™*  ^""®  *" 
the  proceedings,  ^"*'- 

/.  Hoyt  objected  that  circuits  for  hearing  causes  both 
at  law  and  in  equitj  cannot  be  held  in  the  same  circuit  on 
the  same  day. 

He  also  insisted  that  the  circuit  judge  of  the  4th  circuit 
had  no  power  in  this  case  to  hold  a  circuit  for  the  Ist ; 
it  appearing  affirmatively  that  the  judge  for  the  latter  cir- 
cuit was  able  to  hold  the  circuit  on  the  law  side,  from  the 
circumstance  that  he  was  actually  engaged  at  his  equity 
term.  He  relied  on  the  statute,  {seas.  46,  ch.  182,  a.  7,) 
which  authorizes  a  judge  from  a  circuit  other  than  that  for 
which  he  is  appointed,  to  preside  only  in  case  of  the  death, 
resignation,  removal,  or  inability  of  the  domestic  judge. 

iSu  A.  Footy  contra,  denied  that  the  statute  meant  abso- 
lute inability.  He  said,  a  general  inability,  arising  from 
other  engagements,  &c.,  to  be  determined  by  the  circuit 
judges  concerned,  was  sufficient.  Their  determination 
is  conclusive.  It  would  be  intolerable  that  the  parties 
should  be  allowed  to  interfere  in  this  way  with  the  ar- 
rangements of  the  judges,  and  interrupt  the  progress  of 
public  business,  because  the  judges  are  not  able  or  willing 
to  follow  them,  and  sustain  the  proceedings  at  their  cir- 
cuits, by  proof  that  a  case  had  arisen  within  the  statute. 

But  in  truth,  the  statute  has  nothing  to  do  with  this  pow- 
•r.    Each  of  the  circuit  judges  ha?e  an  absolute  right  to 
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ALBANY,  hold  courts  in  any  circuit  of  the  state.     Their  power  on 

^^^p^^^^,^  this  head  is  conferred  by  the  constitution,  (Art,  5.  a.  5  ;) 

Eagle  Bank  and  18  the  samc  as  that  of  a  judge  of  this  court.     The  le- 

Houiy.  gislature  cannot  restrict  this  power. 

Curia.  The  constitution,  (Art.  5,  s.  5,)  declares  that 
the  circuit  judges  shall  respectively  possess  the  powers  of 
a  justice  of  the  supreme  court  at  chambers,  and  in  the  tri- 
al of  issues  joined  in  the  supreme  court,  and  in  courts  of 
oyer  and  terminer  and  gaol  delivery.  A  justice  of  the  su- 
preme court,  at  that  time,  and  since,  had  unqualified  au- 
thority to  hold  circuits  in  any  part  of  the  state.  This  ex- 
plicit provision  of  the  constitution  is  paramount  to  any  le- 
gislative enactment ;  and  renders  it  unnecessary  for  us  to 
give  a  construction  to  the  statute,  (seas.  46,  ch.  182,  a. 
If)  relied  on  by  the  counsel  for  the  defendants. 

The  objection  that  an  equity  court  was  held  at  the  same 
time  and  for  the  same  circuit,  is  an  objection  of  mere  ex- 
pediency or  convenience,  of  which  the  circuit  judges  are 
the  proper  and  exclusive  arbiters;  and  which  therefore, 
cannot  affect  the  regularity  of  the  proceedings. 

Motion  denied  with  costs. 


The    President,  Directors,  and  Company  or   the  Ea- 
gle Bank  of  New  Haven  againat  Hollet  and   Hoi^ 

LEY. 

t^'Mn^"^^  This  cause  was  called  for  trial  on  the  2^d  of  October, 
•J^^.**^!^  1827 ;  and  an  inquest  taken  against  the  defendants  by  de- 
a^aiMt  "wm.  fault,  at  the  circuit  mentioned  in  the  last  cause.  The  sen- 
that  ther  tup-  lor  counsel  was,  at  the  same  time,  absent,  being  engaged  in 
^t  inl^u,  the  equity  court  for  the  1^^  circuit ;  and  declined  to  appear 
▼ii*rf  niiitl^llt  i^  ^^^  cause,  for  the  reason  that  he  supposed  the  law  circuit 
^^^  for  Mt-  ^^^S^^^^'  ^^^  junior  counsel  also  declining  to  appear  for 
t^  th«  inquaat  the  Same  reason,  the  default  passed.  There  was  now  an 
oTaU^^'  aflSdavit  of  merits  on  the  part  of  the   defendants^  upon 

wbichi  in  addition  to  the  grounds  of  irregularity  stated  in 

the  last  cauie, 
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J.  F.  Henry,  now  moved  to  set  aside  the  inquest.  albant, 

^  ^  Oct.  1827. 

fF.  S  Johnson,  contra. 

Curia.  The  counsel  were  mistaken ;  but  here  was  no 
appearance  at  the  trial ;  and  we  are  inclined  to  relieve 
them,  (there  being  an  affidavit  of  merits,)  on  payment  of 
all  the  costs. 

Rule  accordingly. 


Bacon  against  Magce,  Manucaptor  of  Dautremont. 

A  MOTION  having    been  made  at  the  last  August  term,     The  luprain* 
in  behalf  of  the  defendant,  for  a  perpetual  stay  of  proceed-  TOwer**to  sw- 
ings in  this  cause,  the  court  suspended  their  decision  till  H  ^^j?*'5"V 
the  present  term,  on  proof  that  the  affidavit  of  one  fVU-  respecting  i 
son,  of  the  county  of  Allegany,  would  probably  be  mate-     HowerUeiice 
rial  in  resisting  the  motion  ;  and   that  there  had  not  been  bUTeoe^^*?*! 
time  to  procure  it  intermediate  the  notice  of  the  motion  jjj^]^**^ 
and  the  time  when  it  was  made.  i^atela)  ai  Ut 

On  now  renewing  the  motion,  it  appeared  by  a  letter  re- 
ceived at  a  late  day  in  the  present  term,  from  the  plain- 
tiff's agent  in  Allegany,  to  whom  two  letters  had  been  ad- 
dressed, requesting  him  to  procure  IVilson^s  affidavit,  that 
he,  {W')  declined  making  any,  owing  to  his  alleged  fears 
of  Magee,  the  defendant. 

fV.  Esleeck,  for  the  plaintiff,  therefore,  submitted  whe- 
ther the  court  would  not  grant  a  rule  upon  fVilson,  compell- 
ing him  to  make  an  affidavit. 

S.  Beardsley,  contra,  objected  that  this  court  has  no 
power  to  make  such  a  rule. 

Curia.  We  are  not  aware  of  any  precedent  for  such  a 
rule,  though  there  must  have  been  frequent  occasion  for 
it.  The  uniform  course,  in  relation  to  those  summary  ap- 
plications, has  been  to  trust  to  voluntary  'affidavits ;  and 
the  want  of  a  power  to  coerce  them  baa  often  been  luged 
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'^I'BANT,  in  argument,  without  coatradiction,  as  a  defect  in  this  kind 
of  proceeding.  We  do  not  think  that  we  have  power  to 
nnake  the  rule  apphed  for.(a) 

Motion  for  perpetual  stay,  &c.,  granted. 

(a)  The  only  means,  therefore,  under  the  present  practice,  to  coerce  eridence  oo  a 
non-enumerated  matter,  would  seem  to  be,  to  apply  to  the  court  for  a  feigned  uisim; 
on  the  trial  of  which  the  wiiaes*  may  be  c  inipelleJ  to  attend  upon  subpona. 


Lynes  and  Lynes  against  Scuooley  and  Hoyt. 

tic^rf^reild^er  '^^^  defendants'  attorney,  not  knowing  where  the  plain- 
onthaa^nt       ijjfg'  attorney  resided,  caused  a  notice  of  retainer  to  be 

during  vacation,  .  ^      ,  '     ^ 

the  attorneys  re-  scrvcd,  in  vacatiou,  ou  his  (the  plaintiffs'  attorney's)  agent, 
miles  of  each  The  attorneys,  in  fact,  resided  within  40  miles  of  each 

a«emc«*atcaiia  Other.  And  uow,  on  an  affidavit  by  the  defendants'  at- 
nS"wbiieIi^eni  ^^^^^Y^  ^'^^^  '^®  verily  believed  this  notice  had  reached  the 
wMMnred,to     plaintiffs' attorney  before  he  entered  a  default  for  want  of 

deny  the  receipt, 

on  a  motion  to  a  plea,  but  that  a  default  had  been  entered  without  serv- 
£uii*en?ered  ?n  ing  him  (the  defendants'  attorney)  with  the  copy  of  a  deo- 
^nnegard  of  the  Juration,  a  motiou  was  made  to  set  aside  the  default,  &c. 
for  irregularity.  The  defendants'  attorney  made  an  aflS- 
davit  to  resist  the  motion  ;  but  did  not  deny  that  he  had 
received  the  notice  of  retainer  before  the  default  entered. 
The  case  was  likened,  on  the  part  of  the  defendants,  to  a 
notice  sent  by  mail,  which,  on  a  similar  affidavit,  not  con- 
tradicted as  to  the  believed  receipt  of  the  notice,  will  save 
a  default.  (2  Cain.  384.  1  John.  Cas.  413.  I  Cain. 
67.    2  id.  386.) 

A.  Gregory,  for  the  motion. 

A.  Tyler t  contra,  cited  3  John.  149. 

Curia.    It  is  true,  a  plea  or  notice  sent  by  mail,  the  re- 
eeipt  of  wbicb  is  not  demed*  will  save  a  default.    But  thii 
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notice  was  not  sent  by  mail.  The  mere  belief  that  the 
notice  was  received  is  not  sufficient.  Probable  grounds 
for  the  belief  must  be  shown  ;  and  we  then  put  the  oppo- 
site attorney  to  deny  the  receipt.  This  practice  should^ 
not  be  extended.  When  a  party  comes  to  set  aside  a  de- 
fault for  irregularity,  he  should  be  holden  to  proof  at  ]east 
that  he  sent  his  papers  in  the  ordinary  course.  This  no- 
tice was  not  so  sent.  It  was  served  on  the  agent,  with 
whom  there  was  no  duty  or  undertaking  to  transmit  it 
to  his  principal.  He  might  have  treated  it  as  waste  paper. 
The  attorney  might  as  well  rely  on  his  belief,  founded  on, 
a  chance  conveyance  by  a  stranger.  The  motion  canqpt 
be  granted  for  irregularity. 

But  it  was  granted  on  other  grounds,  upon  terms. 


ALBANY^ 
Oct.  1827m 


Hofibaglo 
v_. . 
Leaidltf. 


Rule  accordingly. 


HoFFNAGLE  ogaitist  Leavitt. 

In  trover  for  two  promissory  notes,  the  declaration  va- 
ried from  the  notes  a  few  cents  in  setting  them  out ;  but 
the  judge  at  the  circuit  directed  a  verdict  for  the  plaintiflF 
notwithstanding  the  variance ;  and  a  case  was  made  on 
which  to  move  for  a  new  trial,  on  this  ground  among  oth- 
ers. 

A  motion  was  now  made  on  the  part  of  the  plaintiff,  to 
amend  the  declaration,  so  as  to  make  it  conform  to  the  true 
amount  of  the  notes. 

In  opposition  to  this  motion,  the  defendant  made  an  affi- 
davit, that,  in  consequence  of  being  advised  by  counsel 
that  the  plaintiff  must  be  nonsuited,  he  neglected  fully  to 
prepare  for  his  trial,  stating  one  particular  in  which  he  was 
not  prepared ;  the  omission  to  procure  a  witness  who  would 
have  proved  a  fact,  on  the  want  of  which  the  judge  laid 
great  stress  in  his  charge,  (shewing  the  particulars.) 


Vol.  VH. 


66 


ceed  to  argument  whH  the 


Dect&ratloii 
in  trover  for 
notes,  misde- 
Bcribing  Ui«n)| 
amended  aAer 
verdict,  and  a 
case,  made  up- 
on which  the 
variance  ithm 
presented  U 
one  obiection. , 

Bat,  it  ap- 
pearing thaf  |no 
defendant's  nf- 
liance  on  tlfe 
variance,  uodl^r 
advice  of  coun- 
sel, had  caiised 
a  material  trant 
of  preparation! 
for  defence  dn 
the  merits!  the 
motion  iris'W* 
coropanied  with 
the  eondhidta 
that  the  p]0r 
tiir  should  mU^ 
sent  to  A  ne^ 
trial.  Other- 
wise, that'  tie 
ease  sbbtahTpro- 
^fkivB6e  rani'n. 
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^^'  'S'  ^'  ^oot,  for  the  motion. 

Oct*  18z7a 

Moti  H.  Bleecker^  contra^  cited  6  Cowen,  367 ;  18  John.  511, 

Joronio*  1 2* 


Curia.  The  amendment  sought,  is  within  the  princi- 
ple of  several  cases  decided  by  this  court ;  and  it  should 
be  granted.  But  that  must  be  without  prejudice  to  the  de- 
fendant. He  and  his  counsel  were,  in  fact,  misled,  so  as 
not  fully  to  prepare  the  defence ;  and  this  by  the  omission 
of  the  plaintiff.  We,  therefore,  direct  the  amendment ; 
but  it  must  be  on  the  condition  that  the  plaintiff  consent 
to  a  new  trial,  within  30  days.  If  he  withholds  such  con- 
sent, the  case  must  proceed  to  argument,  with  the  variance 
upon  it. 

Rule  accordingly. 


MoTT  against  Jerome. 


A  motioo  to 
diichargtt  on 
ooBimoii  bul, 
•(tor  a  |ud^*s 
or  conmuuion- 
01^  order  to 
hold  to  boilfUn- 
dor  tho  Sd  mc- 
tion  of  the  act 
to  aboliih  im- 
prioonmeot  for 
dobt,lfec.  (teat. 
41,  dk.  101.) 
ant  be  fouod- 
•d  OB  MOM  do- 
ftetinthe  proof 
OB  which  the 
Older  was 
ftunded;  which 
ddect  iniist  bo 
•hown  by  tho 
dflleodant. 

Agooeral  al- 
hgitinn  of 
fraud  before  the 


vr^. 


&r  the  aUeg»- 

tkkmi  to  wai^ 
nat  tha  ofdor. 


The  defendant,  after  obtaining  a  discharge  under  the 
act  to  abolish  imprisonment  for  debt  in  certain  cases,  (sess. 
49,  cA.  101,)  was,  under  an  order  of  a  commissioner,  ar- 
rested and  holden  •  to  give  bail  to  the  sheriff  in  this  suit  for 
a  debt  due  previous  to  the  discharge. 

A  motion  was  now  made  to  discharge  him  on  common 
bail,  founded  on  an  affidavit  of  the  discharge.  But  the  af- 
fidavit on  which  the  commissioner  made  the  order  was  not 
shown. 

H.  D.  BartOy  for  the  motion. 

H.  V.  R.  Schermerhomy  contra. 

The  Court  said  they  could  not  grant  the  motion,  because 
it  was  not  shown  what  was  the  proof  on  which  the  orders 
were  made  by  the  commissioner.  For  aught  that  appears, 
a  plain  case  of  fraud  may  have  been  made  out  before  hiin. 
If  so,  the  statute,  {seas.  42,  p.  117,  8.  3,)  warrants  this  or- 
der ;  and  the  court  must,  till  the  contrary  appear,  intend 
that  the  commissioner  acted  on  competent  proof. 
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B^t  they  saidy  if  the  affidavit  before  the  conimissioner  q^^S* 

had  been  shown,  and  seen  to  be  insufficient,  they  would  v^^v-^^ 

have  granted  the  discharge :  as  if  it  had  contained  a  mere  Scbeimarinni 

general  allegation  of  fraud,  or  a  belief  of  fraud  in  the  dis*  Vu  VtlkM- 

charge,  without  setting  forth  facts  which  would  amount  to  ^'^'^ 

probable  cause  for  such  belief. 

Motion  denied. 


The  People  against  The  President,  6lc.  or  the  Bank 

or  Washington  and  Warren. 

Issue  having  been  joined  in  this  cause,  and  the  plaintiffii  m^ufui'ouM 
having  neglected  to  notice  it  for  trial  at  the  ckcuit  holden  2^  be^ndSS 
daring  the  last  vacation  in  Albany y  where  the  venue  was  apuMttiMpeo- 
kud,  Stedut  Mtjr 

hat  0  a   niU  to 

J.  Hayty  for  the  defendants,  moved  for  such  relief  as 
the  court  would  grant  upon  the  nature  of  the  case.  He 
conceded  that  judgment  as  in  case  of  nonsuit  could  not  be  * 
rendered  against  the  people;  (3  Cocoen,  16 ;)  but  submit- 
ted whether  the  court  would  not  grant  a  rule  that  the  de- 
fendants might  themselves  notice  the  cause  for  trial  by 
profnao. 

Talcott,  (attorney  general,)  contra. 

Curia.    Take  the  rule  for  a  trial  by  proviso. 

Rule  accordingly. 


ScHERMERHORN,  surviving  executrix  of  Schermerhom^ 
against  Van  Yalkenburoh,  survivor,  dx. 

^  The  plaintiff  declared  on  the  23d  of  June  last ;  and  on  Aa  ofdT^  to 
the  I2th  of  July,  the  defendant  pleaded  4  pleas.  On  the  ia^  'tgSiit  a 
26th  of  July,  the  plaintiff  replied,  taking  issue  on  3  pleas ;  o^miiT^  » 
but  he  replied  specially  as  to  the  other,  with  the  usual  role  ftji^^J,4r 
and  notice  to  rejom  in  20  days.    On  the  31st  of  July,  the  S^^n^iJ'** 

tkwAm  if  *o 
order,  the  puty  may  enter  hii  defiuiU  for  not  plea<fiaf  or  aMwerin^  tho  nno  •■  iflM  m4m  %Kd  aot 
been  made. 


5^ 

albAnt, 

Oa.  1827. 


'    Sackct 

V. 

Billinghurst. 


CASES  IN  THE  SUPREME  COURT 

defendant  obtained  an  order  to  stay  all  proceedings  on  the 
part  of  the  plaintiflT  until  the  2d  non-enumerated  day  of 
August  term,  (10th  of  August,)  last,  with  a  view  to  a  mo- 
tion to  discontinue  the  cause.  On  the  1st  day  of  August 
the  defendant  served  the  order,  and  gave  notice  of  the  mo- 
tion. On  the  20th,  the  piaintifT  entered  the  defendant's 
default  for  not  rejoining ;  and  on  the  same  day  gave  the 
defendant  notice  of  trial  for  the  2dth  of  August.  On  the 
23df  the  motion  to  discontinue  was  denied.  On  the  same 
day  the  defendant  served  a  rejoinder,  which  the  plaintiff 
refused  to  receive. 


J.  Koon,  for  the  defendant,  npw  moved  to  set  aside 
the  default  for  irregularity.  He  said  the  order  to  stay, 
suspended  the  operation  of  the  rule  to  rejoin,  from  the  Ist 
of  August  to  the  second  non-enumerated  day ;  6  days  at 
least ;  and  so  it  would  not  expire  till  the  23d  ;  being  ex- 
tended by  the  order  for  that  length  of  time. 

A.  Vanderpoel,  contra. 

Curia,  The  order  to  stay  proceedings  on  the  part  of 
the  plaintiff  would  not,  per  se,  suspend  the  running  of  the 
rule  to  rejoin ;  the  time  allowed  by  which  expired  with 
the  15th  of  August.  The  order  to  stay,  therefore,  having 
ceased  to  operate  before  the  20th,  the  default  of  that  day 
was  regular.  And  we  can  only  interfere  and  set  it  aside 
on  termSj  which  are  payment  of  the  costs. 

Rule  accordingly. 


Sacket  against  Billinghurst. 

On  haheat  *  This  cause  was  commenced  in  the  Monroe  C.  P. ;  and 
^prpiw  cum       beins  noticed  for  trial  at  the  last  June  term  of  that  court,  a 

cmuot    to    the  ^  ' 

C.P^tho 

pIjUQtiff  proce<Mled  on  the  supposition  that  it  was  returned,  obtained  a  ]orocedendOf  tried  the  cause  in 
the  court  below,  and  went  on  lo  execution  there.  The  defendant  knowing  that  the  writ  was  not  re* 
torned,  filed  special  bail  with  a  clerk  of  tlie  supreme  court,  pursuant  to  a  written  notice  of  such  inten- 
tion^ bat  n  ftw  days  after  the  rule  for  a  procedendo  was  entered ;  and  having  notice  of  all  the  plaintitrt 
priyyidinjgn,  £d  not  apprise  him  of  the  writ  not  being  returned. 

xGrU^pB  motion  by  Uie  defendant,  to  set  aside  the  plaintiff's  proceedings  for  irregularity,  that  th« 
Ifttxer  mi^ht  ffie  the  nabeoM  eorpm»  with  the  return  fimie  pro  (imr,  on  payment  ofcosta ;  and  thm 
vustain  hu  proceedings. 
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habeas  corpus  was  delivered  and  filed  with  the  clerk,  return* 
able  at  the  last  August  term  of  this  court.  Shortly  after 
the  June  term,  the  plaintiff's  attorney  searched  the  C.  P. 
clerk's  office  ;  and  not  finding  the  habeas  corpus,  supposed 
it  to  have  been  returned.  Accordingly,  on  the  10th  of  Au- 
gust, he  entered  the  usual  rule  for  bail  in  20  days,  or  that  a 
procedendo  issue,  notice  of  which  was  served  4  days  after  ; 
and  on  the  4th  of  September  he  entered  the  default  of  the 
defendant  to  comply  with  the  rule,  which,  on  the  same  day> 
he  followed  with  a  rule  that  a  procedendo  issue.  On  the 
16th  of  September,  special  bail  was  filed  with  a  clerk  of 
this  court ;  the  defendant's  attorney  having  given  notice  to 
the  plaintiflf's  attorney  on  the  dd,  that  it  would  be  so  filed. 
A  procedendo  issued,  of  which  the  defendant's  attorney  had 
notice  ;  and  the  cause  was  noticed  for  trial  by  the  plaintiff's 
attorney  for  the  October  term  of  the  C.  P.,  when  an  in- 
quest was  taken  by  default,  the  defendant's  attorney  being 
present.  Judgment  and  execution  and  levy  followed. 
But,  in  truth,  all  this  time  the  habeas  corpus  had  not  been 
returned ;  a  fact  known  to  the  defendant's  attorney ;  but 
not  to  the  plaintiff' 's  till  after  the  trial.  Tiie  defendant  had 
become  embarrassed  in  his  circumstances,  so  that  if  the  judg- 
ment were  now  set  aside,  the  plaintiff*  would  be  in  danger 
of  losing  his  demand,  the  fairness  of  which  was  not  ques- 
tioned by  any  affidavit  of  merits.     But 

A  motion  was  now  made  to  set  aside  the  default,  for  not 
putting  in  bail,  with  all  subsequent  proceedings,  for  irregu- 
larity. 


ALBANT, 
Oct.  1819. 

Sacket 

V. 

BilUngbunU 


/.  Bellows,  for  the  motion,  cited  5  John.  231 ;  11  John. 
199  ;  IVyche's  Pr.  288,  9  ;  Archb.  Pr.  82  ;    \  R.  L.  323. 


M.  F.  Delano,  contra,  moved  to  amend  by  filing  the  Aa- 
heas  corpus  nunc  pro  tunc.  He  said  the  omission  to  re- 
turn was  the  fault  either  of  the  defendant  or  the  clerk.  The 
plaintiff  had  no  control  of  the  writ,  and  could  not  compel 
a  return.  It  was  the  defendant's  writ.  The  plaintiff's  at- 
torney acted  in  good  faith ;  and  the  court  will  now  ordv 
the  writ  to  be  filed  nunc  pro  tunc^  upon  the  same  princt- 
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ALBANY, 
Oet.  18S7. 


Ex  parts 
WaUis. 


pie  that  they  would  order  common  or  special  bail  to  be  filed 
in  that  way.  (1  John.  Ca$.  390.  2  Cowen,  31, 43.  4  id.  61.) 

Curia.  It  was  the  duty  of  the  C.  P.  clerk  to  return  the 
habeas  corpus  at  the  return  day.  At  any  rate,  the  plain- 
tiff 's  attorney  was  not  in  fault  for  the  omission.  The  attor- 
neys for  both  parties  have  treated  it  as  returned  ;  the  plain- 
tiff's by  his  rules  and  procedendo ;  the  defendant's  by  filing 
the  bail  piece,  though  too  late  to  save  his  default,  if  the  writ 
had  been  returned  ;  yet  standing  by  and  not  questioning  the 
proceedings.  Strictly,  it  should  have  been  returned  before 
the  plaintiff  could  proceed  upon  it ;  but  the  defendant  ought 
not  to  be  allowed  to  turn  this  process  to  the  purposes  of 
delay  and  injustice.  It  was  his  writ.  It  was  sued  out  at 
his  instance,  for  the  purpose  of  removing  the  cause ;  and  be 
acted  upon  it  as  a  writ  returned.  We  think,  under  the  cir- 
cumstances of  this  case,  we  may  allow  the  plaintiff  to  per- 
fect his  proceedings  by  filing  the  habeas  corpus  and  return, 
nunc  pro  tunc,  on  payment  of  the  costs  of  these  motions. 

Amendment  granted. 


TIm  penaitj 
i>l  an  arbitration 
bond  doM  not 
liniit  the  power 
ofthe  arbitrators 
■o  that  they  can- 
not award  a  fum 
beyond  it. 

An  action  of 
debt  will  lie  on 
«B  award  of 
moneyi  without 
regard  to  the 
penalty  of  the 
bond. 

The  penalty 
if  important  on- 
ly to  enforce 
payment  of  dam- 
agee  for  a  re?o- 
oatioa;  in  which 
eaae  the  bond 
mart  be  made 
tlM  direct  foim- 
datfoMcftlwa^ 


Ex  parte  WALLis.(a) 

The  relator  and  Hottey  submitted  their  matters  in  differ- 
ence to  arbitrators  by  general  arbitration  bonds,  in  the  pen- 
alty of  $5000,  conditioned  in  the  usual  form;  agreeing 
that  the  bond  and  submission  be  made  a  rule  of  this  court. 

The  arbitrators,  on  the  9th  of  September,  1826,  awarded 
that  HoUey  should  give  WaUis  his  {B.^s)  promissory  note 
at  one  year,  endorsed  by  two  persons  named,  for  $  13,6149 
with  interest. 

The  order  making  the  submission,  <&c.  a  rule  of  this  court 
having  been  served,  and  the  $  13,614  demanded  of,  and  not 
paid  by  HoUeyy  nor  the  note  given, 

A  motion  was  now  made  for  an  attachment.  And  the 
only  question  was,  whether  it  should  go  for  the  whole  sum, 
or  be  limited  to  the  penalty. 

(a)  9Cowent6S\,S.C. 
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J.  i.  Rooseveltf  for  the  motion. 

Curia.  The  penalty  of  the  bond  has  nothing  to  do  with 
the  power  of  the  arbitrators.  (6)  For  this  they  must  look 
to  the  condition.  The  penalty  may  be  wholly  disregard- 
ed for  any  purpose  of  enforcing  the  award ;  and  an  action  of 
debt  brought  upon  the  award  itself,  where  it  is  for  the  pay- 
ment of  money. (c)  The  penalty  is  important  only  where 
the  opposite  party  revokes  the  submission ;  and  an  action 
is  brought  to  recover  damages.  There  the  bond  must  bo 
made  the  direct  foundation  of  the  action. 

Motion  granted. 

(6)  It  ii  otherwise  of  a  verdict  taken  at  the  Engliish  iwn  prius,  to  cover  ao  award.. 
The  amount  of  the  verdict  cannot,  in  such  case,  be  exceeded  by  the  arbitrator.    (6 
Eoit,  1S8.    1  Taunt.  152.) 

(e)  2  Sound,  62,  &,  and  the  case*  there  cited. 


ALBANY, 
Oct.  \9S,7j 


Ex  part# 
Coeler. 


.  oi 


Ex  parte  Costeh. 

In  a  cause  of  Fhcenix  against  Coster,  in  the  C.  P.  of 
NeW'York,  judgment  was  entered  at  the  last  December 
term  of  that  court,  for  the  plaintiif,  on  an  assessment  of  dam- 
ages by  the  clerk.  But  there  was  no  rule  previously  enter- 
ed for  interlocutory  judgment,  nor  any  rule  for  the  assess- 
ment. 

At  the  last  September  term,  on  motion  of  Phcmix,  that 
court  allowed  both  the  omitted  rules  to  be  entered  nunc  pro 
tunc,  on  F.'tf  affidavit  that  the  omission  was  unintentional. 

A  motion  was  now  made  for  a  mandamus,  commanding 
the  C.  P.  to  vacate  their  order  to  enter  the  omitted  rules. 

M.  UlahoeffeTy  for  the  motion,  cited  1  Cainea^  Rep.  6, 
583  ;  17  John.  270 ;  \  R.  L.  522. 

E.  Cowen,  contra. 

Curia.  The  question  below  was  upon  a  mere  point  of 
practice^  with  which  we  cannot  interfere  by  mandamus. 


The  rapraiM 
court  will  not  itt* 
terfere  hy  iaMk» 
damus  tocoo* 
trol  the  G.Rob 
aque«tioa«f 
amending  «  lb»» 
maldefoei 
dejMndi  upon 
their  nilM  of 
practico. 

E.  g. 
inga  party  to 
enter  rules  Ibr 
interloeutoffj 
judgnont  and 
aaaeannent  dt- 
damages  ntcnc 
protwne. 


A 
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^BANT,  The  C.  P.  might  or  might  not  require  these  rules  to  be  en- 
tered. They  were  but  matter  of  form,  at  most,  and  being 
omitted,  it  was  in  the  discretion  of  the  court  to  allow  of 
the  amendment. 

Motion  denied. 


Coster  against  Phcenix. 

JJj^JUISd'ia  On  error  from  the  C.  P  of  Neto  York.  One  error 
a  oourt of  •rror,  wES,  that  the  plaintiff  below  took  judgment  on  a  declara- 
MMt  of  erron;  tion  containing  a  count  on  a  promissory  note  with  the  mon- 
••tf«  J?r??J''"  ®y  counts,  without  entering  a  nolle  prosequi  as  to  the  lat- 
t«Md,astothe  ter.     After  assignment  ot  errors, 

■MNM7    ceunta ; 
tiiadaaaga* 

JJJJJf  wS!^^  E,  Cowen,  for  the  defendant  in  error,  moved  to  amend 
{ij?y^^„?P  by  now  entering  a  nolle  prosequi  as  to  the  money  counts : 
ivtth  one  npon  a  and  citcd  6  Cowen,  40,  43 ;  2  id.  408  :  7  John.  468. 

proBumory  note 
mthevaiiieddc- 

AwiUiutiioP  M.  Ulshoeffer,  contra,  read  an  affidavit,  shewing  that 
btLwtad*beeii  ^^^  defendant  below  had  been  arrested  and  imprisoned  on 
•**'™****L*"  *  a  ca.  sa.y  and  that  a  suit  was  afterwards  brought  against 

Mk  M.  ,*  and  a      ,.  ,•  o  o 

rait  broaght  for  him  and  his  bail  for  the  gaol  liberties,  for  an  escape,  which 
afaiiart^in and  is  Still  pending.     He  cited   Com.  Dig.  Day's  ed.  Amend- 
^AVbSH^!    ment,  (D.  1.)  note  (p.)  ;  4  M.  Sf  S.  329  ;  2  Str.  1185  ;  5 
^^"^.        B.  fy  P.  103;  2  id.  275  ;  3  id.  321. 


grantadoa  pay* 

mf  tiM  ooata  ©f  mi        •    • 

thenyion  to  Curtc.     The  rights  of  bail  may  often  be  affected  more 

tkawntoTanar.  or  less,  by  an  amendment  which  prevents  the  reversal  of  a 
judgment  on  error.  It  is  not  for  them  to  object.  The  bail 
for  the  limits  could  not  take  advantage  of  this  error  in  any 
way  without  the  intervention  of  the  defendant.  It  is  per- 
sonal to  the  latter  in  every  particular.  The  amendment  is 
fully  justified  by  the  authorities  cited  for  the  defendant  in 
error ;  and  must  be  granted.  But  it  is  on  paying  the  costs 
of  this  motion  and  the  writ  of  error. 

Rule  accordingly. 
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ALBANY, 
Oct.  1827. 


Th£  People  against  WiNCH£LL.(a) 

The  defendant,  having  ^been  indicted  in  the  Oneida 
general  sessions^  for  perjury,  removed  the  cause  into 
this  court  by  certiorari ;  so  that  it  stood  on  the  civil  side, 
and  was  tried  at  the  circuit.  The  defendant  being  con- 
victed, the  district  attorney  moved  for  a  capiat  against  him, 
he  being  out  on  bail.  On  the  17th  of  October,  the  dis« 
trict  attorney  filed  the  nisi  pritis  record,  with  the  postea, 
&c.  The  defendant  had  not  been  arrested  on  the  capias, 
nor  did  he  now  appear.     But, 

Tcdcoit,  (attorney  general,)  moved  for  judgment  in  his 
absence,  suggesting  that  his  presence  was  not  necessary. 

The  Court,  however,  refused  to  render  judgment. 

Motion  denied.(&) 


Tho  People 
▼. 

WinchelU 

Tko  fupremo 
court  will  noi 
render  judjg- 
meni  a|^nst  a 
defendant  in  a 
case  of  perjory, 
ihoagh  coaricir 
Oil  on  the  civil 
aide  at  the  du^ 
cuil,  unleia  1m 
be  preeent  in 
court  at  the 
time  of  judf- 
ment. 

Sentence  of 
the  slightest  eor- 
poral  punieh> 
nient  cannot  he 
^ivcmiii  ab$m^ 
Ha,  See  Turte 
(6)  at  the  end 
qf  this  eaee. 

What  is  cor- 
poral miniih- 
ment.  it  in- 
eludes  timvrMoii- 
ment,  Semb* 
sentence  in  a6« 
eentia   can    be 

£>en  only  of  a 
le.  *d. 


{a)Anu,  leo,£r.  e. 

(6)  The  rule  seems  to  be  well  settled,  that  sentence  of  corporal  punishment 
cannot  be  given  against  a  convict  without  his  actual  presence.  {Lofftf  4100.)  Thie 
has  been  directly  held  in  respect  to  punishment  by  the  pillory,  for  perjury ;  on  which 
occasion  the  rule  will  be  found  stated  as  above  in  respect  to  all  corporal  punishment. 
{Ld.  Raym.  267.  1  Salk.  400.  Skin.  684.)  Corporal  punishment  seems  to  mean 
any  kind  of  corporal  privation  or  suffering,  which  is  inflicted  by  the  sentence,  directly 
by  way  of  penalty  for  the  offence ;  and  in  this  sense,  of  course,  includes  imprison* 
ment,  {vide  1  Chit.  Cr.  L.  799, 712,)  as  well  as  of  the  pillory.  It  is  set  in  contra- 
distinction to  a  fine;  (1  Salk.  66;  Lofft^  400  \)  which  latter  may,  in  the  discretion 
of  the  court,  be  awarded  in  the  absence  of  the  defendant.  ( Vide  1  ChU,  Cti  JL.  685.) 
On  the  other  hand,  where  a  man  was  convicted  upon  an  indictment  at  common  law, 
of  decoying  sailors  on  board  a  ship,  though  the  offence  was  extremely  light  of  its  kind, 
and  the  crown  inclined  to  mercy,  and  it  was  agreed,  on  all  hands,  that  the  most  tri- 
fling corporal  punishment  should  be  imposed,  the  court  said  they  could  not  impose  it 
tn  oftMNlem.  At  last,  by  consent  of  the  attorney  general,  upon  warrant,  they  eet 
a  fine  of  Is.  {Loffi^  400.)  Thus,  the  power  of  sentencing  in  absence  seems  eonfin- 
ed  to  the  case  of  fine  exclusiirely. 


■  )  , 
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ALBANY, 
Oct.  1827. 


Hopkins  against  Fltnn. 


£x  parte 

Eogere,  On  error  from  the  Erie  C.  P.    The  judgment  of  that 

Ajudgment    court,  which  was  in  favor  of  Flynn,  was  reversed,  on  the 

rS«wi'2eing*'^  sole  ground  that  it  appeared  of  record  to  have  been  enter- 

rar^'beca^^u  ®^  ^^  Vacation.     The  judgment  below  was  upon  the  report 

WM  entered  in  of  referees. 

viicatioB,  the 

eoDftMowmay  It  was  now  moved  that  the  rule  for  reversal  be  so  amend- 
niJS^^^^^tiguiar  od,  as  to  allow  the  court  below  to  proceed,  and  give  a  new 
SJP^"'*"  and  regular  judgment  upon  the  report. 

On  notioOi 

a.  ejjrt  rf  «.     J  j^  TiUit^heut,  for  the  motion. 

ggBffii^  the  sen- 

wai  entry  or  re-      g.  Shetwood.  contra. 

vwmI  MtO  u- 

SlIIiffal*thi^      Curia.    Let  the  clerk  add  to  the  general  entry  of  re- 
Mwt below,      versal,  nunc  pro  tunc,  the  following  words:  "and   that 
the  [defendant  in  error  may  apply  to  the  court  of  common 
pleas  for  judgment  on  the  report  of  the  referees." 

Rule  accordingly. 


Ex  parte  Charles  Rogers  and  Walter  Rogers. 

Anaoomisii^      E.  CowEN,  for  the  relators,  moved,  at  the  last  May  term, 
«rdtnMfee  done  for  a  mandamus  to  the  acting  canal  commissioners,  Messrs* 

bj  the  c«nal|  ^ 

andeby  the  two 

CMmI  appreieerit  appointed  pursuant  to  the  act  of  1825,  («eM.  48,  cA.  274,)  is  valid,  provided  one  of 

dM  canal  oonunissioners  be  associated  with  them  in  hearing  and  conferring  on  the  merits  of  the  claim, 

fboogh  he  finally  dissent  from  the  appraisal,  and  ueciare  himself  absent,  and  not  a  member  of  the  board. 

Wiiere  any  number  of  persons  are  appointed  to  act  judicially  in  a  public  matter,  they  must  all  confer  \ 

bat  a  minority  may  decide  ;  though  the  minority  dissent  and  refuse  to  be  farther  considered  member  ■ 

cfthe  board.    And  vidt  note  (a)  ai  the  end  tfthie  ctuet  where  the  rule  i$  exempKfied  hy  tevered 


The  canal  commisBioners  are  bound  to  pay  assessments  made  under  the  statute,  eest.  48,  ch,  274 ; 
■nd  if  they  refuse,  a  mandamus  is  the  proper  remedy. 

On  appUcation  for  a  mandamus,  where  both  parties  are  heard,  and  there  is  no  dispute  about  the  facts, 
■nd  the  law  is  with  the  application,  a  peremptory  mandamus  will  be  granted  in  the  first  instance. 

Where  a  statute  or  charter  positively  requires  that  a  certain  number  of  persons  shall  be  present  at 
tbe  coneummation  of  any  act,  they  must  all  be  so  present ;  and  the  act  is  not  good,  though  it  be  begUB 
mbfleall  are  present,  if  one  of  them  depart,  though  wrongfully,  before  its  consummation.  Thb  mln 
OMBpfifiedbythecatee.    Vide  note  {a)  at  the  end  of  this  eate, 

OOm  wise^  It  would  teem,  where  each  presence  is  not  thus  positively  required,  id. 

All  tbe  inlifraljMrli  of  a  corporation  necessary  to  do  an  act,  must  .continue  present  till  the  act 
It  MHHiBnMn*  s«. 

Wbttlli  attaC  by  tbe  siilifra/|Mrfi  of  a  corporation,  with  aeveral  eiamples. 
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iSiffittiel  Youngy  Henry  Seymour  and  fViUiam  C.  Bouek, 
commanding  tbem  to  pay  over  a  sum  of  money  assessed 
as  damages  sustained  by  the  relators,  in  flowing  their  lands 
by  means  of  a  dam  across  the  Hudson  river,  to  feed  the 
Champlain  canal :  or  that  a  mandamus  issue  to  Mr.  Youngs 
commanding  him  to  sit  with  his  co-appraisers,  if  this  court 
should  think  the  assessment  imperfect  by  reason  of  his  at- 
tempt to  prevent  it. 

The  counsel  read  affidavits  shewing  that  Mr.  Young,  one 
of  the  canal  commissioners,  with  Messrs.  Joseph  D.  «SU- 
deit  and  David  Woods,  they  together  constituting  a  regu- 
lar and  competent  board  of  appraisal,  had  fully  heard  and 
examined  the  merits  of  the  relators'  claim,  on  the  testimo- 
ny of  witnesses  and  on  hearing  counsel ;  in  the  course  of 
which  Mr.  Young  freely  communicated  his  views  in  pres- 
ence of  the  parties,  and  his  co-appraisers.  The  counsel 
then  read  the  certificate  of  the  latter  gentleman,  setting 
forth,  that  in  December,  1825,  the  relators  made  a  written 
application  to  Mr.  Young  and  the  other  appraisenr^,  set- 
ting forth  that  the  lands  of  the  relators  had  been  inundat- 
ed and  destroyed  by  the  dam ;  claiming  damages  of  the 
state;  and  requesting  that  the  three  would  assess  the 
damages.  That  they  all  convened  immediately,  and  heard 
the  proofs  and  allegations  of  the  relators,  at  Fort  Edward, 
bat  separated  without  deciding  upon  the  claim. 

The  certificate  then  proceeded  thus:  <<The  said  three 
appraiaers  being  now  again  convened,  and  having  m^t  to- 
gether at  the  city  of  Albany,  &c.  on  the  day  of  the  date  of 
theae  presents,  the  subscribers  deciding  that  they  will  now 
go  on  and  decide  the  said  claim  for  damages,  the  said  Sanh 
uA  Young  now  dissents  therefrom,  refuses  to  act,  and  de- 
clares hiniself  absent,  and  not  a  member  of  the  board. 
Thereupon  we,  the  subscribers,  do  adjudge  the  aforesaid 
representations  of  the  said   Charles  and   Walter  to  be  true; 

^'  And  we,  the  subscribers,  two  of  the  said  appraisers,  be- 
ing now  convened,  do  further  adjudge,  consider  and  de- 
termine, that  the  damages  sustained  by  the  said  Charles 
and  WaUety  by  means  of  the  erection  of  the  said  dam,  are 
54S8  doHafs.     And    we  do  hereby  anesa  and  apprake 


ALBANt; 

Ocuiscr. 

Ex  part* 
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ALBi^,  their  aforesaid  damages,  so  claimed  by  them  as  aforesaid, 
^^^.^  as  due  from  the  state  of  New- York,  at  the  aforesaid  sum, 
&c  pane      <fec.    Given,  &c.  this  24tb  day  of  March,  A.  D.  1827." 

SigDedi       '  Joseph  D.  Selden. 

David  Woods. 

J.* 

The  counsel  also  read  affidavits  verifying  the  facts  stat- 
ed in  the  certificate ;  and  shewing  that  the  money  had  been 
demanded  of  the  canal  commissioners,  who  had  refused  to 
pay  it ;  and  that  copies  of  the  papers  upon  which  the  mo- 
tion was  founded  had  been  served  on  Mr.  Young. 

To  show  that  the  board  of  appraisers  were  a  judicial  bo- 
dy, and  that  the  canal  commissioners  were  bound  to  pay 
their  assessments,  the  counsel  cited  the  various  statutes  on 
the  subject :  Act  of  1817,  sess.  40,  ch.  262,  s.  3.  p.  303  ; 
Act  of  1821,  sess.  44,  ch.  240,  s.  l,p.  248;  Act  of  1825, 
sess.  48,  ch.  275,  s.  I,  p.  398. 

That  the  board  being  assembled,  the  appraisal  by  a  ma- 
jority is  valid,  be  cited  1  Kyd  on  Corp.  308  ;  6  John.  41, 
and  the  cases  there  died ;  1 1  John.  402 ;  1  John.  500. 

He  also  referred  to  Rex  v.  Beeston,  (3  T.  R.  593,}  as 
in  point,  not  only  to  shew  that  the  appraisal  was  valid,  but 
to  prove  that  a  writ  of  mandamus  is  the  proper  remedy  for 
enforcing  payment  of  the  money. 

Todcotty  (attorney  general,)  did  not  deny  that,  perhaps 
an  alternative  mandamus  should  go  commanding  Mr. 
Young  to  associate  with,  and  finally  decide  upon  the 
claim  of  the  relators. 

But  he  insisted  that  the  appraisal  was  invalid,  in  conse- 
quence of  Mr.  Young  declaring  himself  not  to  be  an  act- 
ing member  of  the  board ;  that  there  is  nothing  in  the  stat- 
ute vesting  the  right  to  assess  in  a  majority ;  and  without 
such  a  provision,  the  whole  are  necessary  to  constitute  a 
qv^orum  which  must  continue  till  the  appraisal  be  com- 
plete ;  though  a  majority,  the  quorum  so  continuing,  may 

decide. 

« 

Cowen^  in  reply,  admitted  that  the  quorum  most  coDf- 
tiQue  for  all  lubstantial  porpoaet.    But,  he  said  it  had  beea 
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80  coDtinued.    The  object  of  the  rule  is  to  combine  the    ^^'^S* 
opinions  and  advice  of  the  whole  judicial  body.    This  mat-    v^.^^^^^ 
fer  had  been  before  that  body  for  more  than  a  year ;  when      Ex  p«ni 
one  of  them,  finding  his  brethren  inclined  to  decide,  do-       **t«'*' 
clares  himself  absent.    But  this  did  not  make  him  so.    He 
might  meet  his  co-appraisers  again  under  the  mandamus  of 
this  court ;  and  on  the  eve  of  their  decision  make  the  same 
declaration,  without  violating  the  command  of  the  writ. 
Even  if  he  had  actually  departed,  which  was  not  pretend- 
ed, the  rule  contended  for  by  the  attorney  general  would 
be  satisfied. 
The  case  lay  for  advisement  to  the  present  term. 

Curia.  We  have  looked  into  the  various  statutes  cii* 
ed  by  the  counsel  for  the  relators  ;  and  find  that  the  canal 
commissioners  are  the  persons  whose  duty  it  becomes  to 
pay  assessments  of  damages  occasioned  by  either  of  the 
canals,  when  such  assessments  are  regularly  made.  No 
change  has  taken  place  in  this  respect  since  the  statute  of 
1817 ;  though  several  alterations  have  been  made  by  tbe 
legislature,  from  time  to  time,  as  to  the  persons  who  were 
to  make  the  appraisal.  First,  the  appraisal  was  by  com- 
missioners under  the  appointment  of  this  court;  then  by 
the  canal  commissioners ;  and  finally  by  two  persons  ap- 
pointed permanently  by  the  senate  on  the  governor's  nom*- 
ination,  and  specially  for  that  object,  to  be  associated  with 
a  canal  commissioner.  This  was  by  the  act  of  18^25,  un- 
der which  the  relators  sought  to  have  their  damages  ap- 
praised. Whether  they  have  been  successful,  is  the  ques- 
tion in  controversy. 

These  three  persons,  the  canal  commissioner  and  tbe 
two  appraisers,  constitute  a  judicial  body,  a  tribunal  ap- 
pointed by  law  to  act  in  a  matter  of  public  concern,  in  the 
decision  of  controversies,  or  causes  of  a  certain  character 
between  iqdividuals  and  the  state. 

This  is  not  then  a  question  arising  upon  a  private  arbi- 
tration where  the  judges  are  chosen  by  the  parties.  The 
party  injured  has  no  voice  in  their  selection.  In  ease  of  a 
private  arUtration,  unless  provision  be  made  by  the  fob- 
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j^A^^t  mbsioD,  that  a  majority  may  decick,  the  whole  body  must 
\^^yf>^^  be  ananimous.  (6  John.  39,  41.)  But  in  regard  to  a  pub- 
^P^  lie  judicial  body,  it  is  clearly  settled,  that  though  no  pro- 
vision be  made,  giving  a  binding  effect  to  the  decision  of 
a  majority,  yet  where  they  all  convene  and  act,  the  ma- 
jority may  decide,  notwithstanding  the  express  dissent  of 
the  minority.  (6  John.  41.  i  B.  ^  P.  236.  3  T. 
JR.  592.  11  John.  402.  1  John.  500.)  What  was  done 
in  this  case  short  of  that?  The  commissioner,  one  of 
the  three  appraisers,  dissents,  and  declares  himself  ab- 
sent, and  not  a  member  of  the  board.  He  had  assumed 
the  trust  delegated  to  him  by  the  legislature  ;  and  had  been 
actively  engaged  in  its  execution  as  a  member  for  a  long 
time.  After  a  full  investigation,  be  had,  it  is  to  be  presumed, 
joined  in  carrying  on  the  deliberations  of  the  board  from 
time  to  time,  till  the  eve  of  the  final  decision.  Can  -his 
simple  declaration  of  absence  at  that  point  of  time,  sab- 
vert  his  character  as  a  member  of  the  appraising  body  ? 
We  are  warranted  in  saying  his  counsel  had  been  bestow- 
ed, and  that  the  other  members  had  heard  and  appreciated 
bis  advice  ;  because  every  officer  is  presumed  to  have  done 
bis  duty.  Such  advice  is  the  object  of  the  rule  which  re- 
quires all  to  associate ;  but  at  the  same  time,  allows  a  ma- 
jority to  decide.  After  so  full  a  compliance  with  the  spir- 
it of  the  rule,  we  cannot  admit  that  this  desertion  of  the 
board,  should  have  the  efTect  to  invalidate  the  assessment. 
It  is  no  more,  in  efTect,  than  a  ceasing  to  confer  farther  on 
the  question ;  a  point  to  which  every  discussion  must 
oome,  when  the  arguments  for  and  against  are  exhausted. 
The  actual  absence  of  the  dissenting  member  then  ceases 
to  be  material,  unless  his  presence  be  required  for  formal 
or  other  purposes,  by  some  positive  provision  or  rule: (a). 

(a)  When  a  public  act  is  to  be  done,  by  three  or  more  commiasionera  appointed  in  a 
itatnte,  and  a  competent  number  have  met  and  conferred,  though  they  separate,  and 
thMi  a  majority  do  the  act,  without  the  presence  of  the  oiher,  the  act  ^eems  good  in 
ooMtmciioH  oflaw  ;  though  it  is  otherwise  where  there  is  a  positive  statute,  oi^  char- 
Ur,r«iiiiriag  that  a  full  board  should  be  present  at  the  consommation. 

TIm  ftaliiU  of  March  1st,  17S8,  (t  OrtemUitft  116,  #«•#.  11,  eJk.  4S,  #<  SJ 
dartiwd  that  ao   pcrout  ahooki   b«  granted    to  retail  spirituous   liquor,    onleaa 
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much  less  in  his  declared  absence ;  while  he  is,  in  fact,  pre-**    albarTi 
sent  with  every  opportunity  to  contest  the  final  decision. 


three  commissioners  (a  full  board)  should  be  preteni  at  the  granting  ikereqf.  This 
pronsioa  came  under  consideration  in  Palmer  q.  t.  v.  Doney,  (2  John,  Cat,  S4S,) 
which  was  an  action  of  debt  for  several  penalties  alleged  to  be  incurred  by  the  de* 
Cendant  under  the  lOih  section  of  the  act  for  selling  without  a  permit.  The  main 
question  was,  whether  the  permit  was  granted  by  a  competent  board.  The  supenri- 
sor  and  two  justices  (a  full  board)  being  met,  the  defendant  applied  to  them  for  li- 
cense. The  supervisor  decided  against  granting  it ;  whereupon  the  two  justices  re- 
tired into  another  room,  and  gafe  the  license  required.  In  this  case,  it  is  evident 
from  the  language  of  Levoie^  C.  J.  who  delivered  the  opinion  of  the  court,  that  they 
considered  the  statute  as  substantially  satisfied  in  its  equity  and  spirit;  but  they 
yielded  to  its  strong  letter ;  expressly  putting  themselves  on  the  positive  j^rootso,  thai 
three  commissioners  ehould  be  present.  This  is  a  case  which  stands  almoet  alone  in 
our  statute  book ;  and  is  evidently  founded  on  the  extreme  jealousy  of  the  legislature 
against  the  heedless  multiplication  of  taverns.  The  provision  is  continued  to  this  day, 
with  the  addition,  that  the  supervisor  of  the  town  shall  be  one  of  the  three  who  ahall 
be  present  -,  and  that  unless  they  are  all  actually  present,  the  license  shall  be  void« 

The  act  of  1788  contained  no  provision  that  a  majority  of  the  three  might  act  in 
any  way.  Yet  there  can  be  no  doubt,  that  had  a  majority  come  to  a  proper  determi- 
nation, as  in  the  principal  case,  the  license  would  have  been  sustained.  It  is  stated  M 
a  difficulty  by  Lewis^  C.  J.  that  it  did  not  appear  that  even  a  majority^  when  the 
three  were  together^  granted^  or  even  agreed  to  grant  a  licente.  Had  they  to 
granted^  or  agreed  to  grants  can  there  be  a  doubt  that  the  court  would  have  held 
the  act  valid  7  It  may  then  be  taken  as  holden,  even  at  that  early  stage  of  oar  judi- 
cial history,  that  a  majority  of  any  public  body,  having  judicial  powers,  may  bind 
the  minority.  This  doctrine  practically  pervades  our  whole  system,  from  the  humble 
court  of  special  sessions,  convened  to  try  a  petit  larceny,  to  the  high  court  for  the 
trial  of  impeachments  and  the  correction  of  errors.  By  the  6th  article  of  the  conetk" 
tution,  the  president  of  the  senate,  the  senators,  the  chancellor,  and  the  justicet  of  tlw 
supremo  court,  or  the  major  part  qf  them^  shall  constitute  the  court  of  dernier  reaerU 
The  constitution  did  not  deem  it  necessary  to  say  that  when  the  major  part  who  coii» 
stitute  that  court  are  convened,  a  majority  may  bund  the  minority  by  a  valid  judgment 
or  decree ;  nor  is  there  any  statute  to  this  effect.  Tet  such  has  been  the  uniform 
practice;  nor  was  its  propriety  ever  questioned.  True,  this  is  comparing  great 
things  with  small :  but  the  same  common  law  principle  applies  to  every  judicial 
body.  It  has  been  applied  even  in  the  petty  corporations  and  quati  corpora- 
tions of  England^  many  of  which  partake  so  little  of  a  public  nature,  that 
their  very  existence  will  not  be  judicially  noticed.  Thus,  in  the  case  of  Wad- 
ham  college,  ( Cowp.  S77,)  the  statute  was  against  the  warden^e  affixing  the  cor- 
porate seal  in  any  case,  without  the  consent  of  himself  and  a  majority  of  the 
fellows.  He  being  thus,  by  name^  associated  with  a  majority  of  the  fellows,  hm 
insbted  that  he  had  a  negative  upon  them.  But  the  court  of  K.  B.  held  thtt 
he  made  but  one  with  the  majority  of  the  fellowi ,  who,  with  him,  oonetituted  tli# 
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ALB^^,         In  oar  view,  this  is  a  plain  case  of  valid  appraisal.     The 
interests  of  the  state  were  represented  on  the  motion  by 

body  that  should  act,  and  a  majority  of  such  body,  having  voted  that  he  should  affix 
the  seal  to  an  answer  in  chancery,  they  compelled  him  to  do  so  by  mandamus,  though 
contrary  to  his  own  vote  and  consent.  In  Rex  v.  Beeston^  (3  T.  R.  593,)  the  casa 
was,  that  a  statute  had  authorized  the  church  wardens  and  overeeert  of  the  poor, 
to  make  certain  contracts.  They  had  all,  with  the  exception  of  the  defendant,  (one 
of  the  overseers,)  who^  refused  to  join,  made  a  contrart,  and  the  money  was  in  the 
defendant's  hands  to  be  paid  upon  it.  On  a  motion  for  a  mandamus  to  compel  him  to 
pay,  he  insisted  that  he  was  not  bound,*inasmuch  as  the'statuto  required  the  contract 
to  be  made  by  the  church  wardens  and  overseers^  without  saying,  or  a  majority. 
They  should,  therefore,  all^concur ;  and  behaving  dissented,  the  contract  was  void  ; 
and  he  was,  therefore,  not  bound  to  pay  the  money.  But  the  motion  was  granted. 
Ld.  Kenyon^  C.  J.  recognizes  the  same  ground  aflerwards  taken  by  the  supreme 
court  in  Palmer^  q.  t.  v.  Donty,  {supra.)  that  the  defendant's  construction  must 
pravait,  had  the  legislature  expressly  required  it.  But  they  had  not.  He  says,  **  in 
common  understanding,  what  is  required  to  be  done  by  the  church  wardens  and  over^ 
aeerSf  is  satisfied  by  being  donej^by  a; majority."  In  fVithnell  v.  Gartham^  (6  7*.  JR. 
S88.)  power  was  given  to  the  vicar  and  church  wardens  to  appoint  a  school-matter 
to  an  acicnt  foundation.  And  the  only  question  was,  whether  all  the  church  wardens 
must  concur  with  the  vicar.  Held,  that  the  concurrence  of  a  majority  was  sufficient. 
Lttwrenee,  J.  remarked,  "In  general,  it  would  be  the  understanding  of  a  plain  roan 
that  where  a  body  of  persons  i^  to  do  an  act,  a  majority  of  that  body  would  bind  the  rest." 
Grindley  and  another  v.  Barker  4r  others,  {I  B.  4r  P.  229,)  is  in  point.  A  sutute 
had  authorized  the  summary  trial  and  condemnation  of  leather  coming  into  the  mar- 
ket, by  6  commissioners  under  the  appointment  of  the  mayor  of  London.  Certain  lea- 
ther of  the  plaintiff's  was  tried  by  the  6,  when  4  only,  without  the  concurrence,  and  in  op- 
position to  the  other  two,  condemned  the  leather,  which  was  thereupon  seized  pursu- 
ant to  the  statute.  The  owners  brought  trespass,  and  the  question  whether  the  con- 
demnation by  the  majority  bound  the  plainliflT,  was  directly  presented  ;  and  held  that  it 
did.  £yrey  Ch.  J.  said,  "  If  it  is  the  mere  finding  of  the  4  who  concurred,  then  this 
leather  is  not  found  insufficient ;  but  if  the  operation  of  the  law  on  the  finding  of  the  4, 
who  are  the  majority  of  the  body  duly  assembled,  be,  that  their  judgment  is  the  judg- 
ment of  the  whole,  and  therefore,  the  judgment  of  the  triers,  then  the  leather  must  be 
taken  to  be  insufficient,  and  the  defendants  are  justified."  In  a  very  able  and  condu- 
sire  argument  drawn  from  authority,  he  maintains  the  latter.  All  the  judges, 
ftsi,  deliver  their  opinions  to  the  same  eflTect,  and  maintain  them  by  ancient  and 
dem  authority.  BuUer,  J.  says  the  authorities  are  all  that  way ;  and  that  not  a  sin- 
gle case  nor  dictum  had  been  quoted  on  the  other  side  of  the  question.  Rookt^ 
J.  says,  "We  shall  not  advance  public  justice  by  saying  that  though  a  majority 
of  the  triers,  who  have  had  the  advantage  of  all  the  information  to  be  dwriTed 
firom  the  whole  6  who  compose  the  tribimal,  are  of  opinion  that  the  leather  is  onseiw 
neeable,  still  any  one  man  shall  have  it  in  his  power  to  prevent  a  finding,  by  bold- 
ing  out  against  the  rest.     All  6  must  undoubtedly  try ;   but  it  does  net,  there* 
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(he  attorney  general,  after  full  notice  to  the  canal  comrois-     qclii^' 
aioner  who  raises  this  question.    The  facts  are  not  dispu* 

fore,  follow,   that  thej  most  all  decide  the  tame  way.    Each  man  isi  aAer  dif 
examination   and  inquiry,  to  decide  according  to  the  best  of  his  judgment ;  add 
the  question  is  to  be  determined  by  the  opinion  of  the  majority."     JBteathf  /• 
■aid,  **We    know  very  well  that  in    all  commissiont  cf  oyer  and  terminer   «Dd 
gaol  delivery,  and  of  the  peace,  where  a  quorum  is  constituted,  and  it  is  necea- 
sary  that  a  quorum  should  be  present  to  do  the  acts  for  which  they  are  appointed ; 
yet  if  the  quorum^ are  in  the  minority,  the  majority  shall  conclude  the  minority.^ 
A  singular  strictness  seems  finally  to  be  established  in  England  with  regard  to 
certain  corporate  acts,  somewhat  similar  to  that  required  by  the  statute  in  regard 
to  the  manner  of  granting  tavern  licenses,  considered  above.    Many  corporations 
aggregate,  there,  as    in   this  country,  consist  of  several  distinct  parts,  which  aro 
called  integral  parts;  as    of  a  mayors  aldermen  and  commonalty.    Neither  of 
them  have  any  political  capacity  distinct  from  the  two;'(l  Kyd   on  Corp.  86;)  and 
it  was  held  in  The  King  v.  Paamore,  (3  T.  R.  199,)  that  if  any  one  of  theso 
parts  be  vacant  of  members,  or,  being  of  a  definite  number,  if  a  majority  of  that 
number  cease  to  exist,  and  there  is  no  corporate  means  of  supplying  their  places, 
the  corporation  is  dissolved ;  and  the  king  may  grant  a  new  charter.    The  same 
doctrine  was  repeated  in  The  King  v.  Bellringerf  (4  T.  R.  810,)  and  The  King  v. 
Miller,  (6  T.  R.  268,  278,  per  Ld.^Kenyon,  C.  /.)    In  the  latter  case,  this  class  of 
corporations  were  looked  upon,  as  no  doubt  they  really  are,  a  sort  of  imperium  in 
imperio,  shaped  upon  the  government  ofthe  country  ;  and  that  hence,  in  the  perform- 
ance of    corporate  acts,  required  to  be  done  by  certain  integral  parts^  as  by  the 
mayorl  and  alderment  one  part  could  not  even  consummate  any  act  without  the  pres- 
ence ofthe  other  t  the  concurrence  of  both  branches  of  this  local  legislature  being 
to  far  necessary.    Tet,  in'several  cases,  (indeed  this  is  usually  so,  The  King  t. 
Bower,  1  B.  &   C.  492,)  the  r requisite  parts    being  present,  they  constitute  one 
body,  each  individual  having  but  a  single  vote ;  the  integral  part  composed  of  the 
lesser  number  being,  in  this  Way,  within  the  power  of  the  more  numerous,  for  want 
of  an  idteoltUe  veto.    Thus,  in  such  a  case  of  mayor  and  aldermen,  when  all  are 
msaembled,  the  vote  of  the  mai^or,  one  of  the    integral  parte,  weighs  no  more 
than  that  of  a  single  alderman,  the  member  of  a  numerous  body.    But  the  law  being 
very  strict,  in  requiring  the  actual  presence  of  all  the  integral  parte,  there  have 
been  several  instances  of  a  mayor's  deserting  his  post,  after  business  begun,  when  he 
saw  a  corporate  act  going    against  him.    The  first  attempt  of  this   kind    failed. 
It  was  in  The  King  v.  Norrie,  (I  Barnard.  K  B.  885.)    The  presence  of  tha 
mayor  of  Newcastle  was  necessary  in  all  corporate  assemblies.    At  one  of  these, 
MM  soon  as  the  lista  of  certain  persons  were  given  in  as  candidates  fur  freemen, 
and  beibro  they  were  admitted  to  their  freedom,  the  mayor  dissolved  the  assem- 
bly, who,  notwithstanding,  proceeded  to  admit  them.    On  a  rule  to  shew  cause 
against  a  mandamus,  commanding    the  mayor  to  swear  in  the  persons   admitted, 
it  waa  made  absolute  ;  the  court  saying,  **  it  is  very  true,  that  no.  new  business  can 
be  proposed  in  the  absence  of  such  officer ;  but  the  assembly  has  always  the  right 
to  proceod  in  the  business  begun  when  he  was  present."    The  second  attempt  was 
more  sueeessfiil.    In  The  King.  v.  Butter  and  another,  (8  East,  868,)  it  ap* 
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^LBAOT,  ted;  and  we  see  no  reason  for  going  through  with  the 
forms  of  an  alternative  mandamus,  which  we  are  confident 
must  result  in  the  same  view  that  we  now  take  of  the  case. 
We,  therefore,  order  a  peremptory  mandamus,  command- 
ing the  canal  commissioners  to  pay  the  *  amount^  of  dam- 
ages as  assessed. 

Rule  for  a  peremptory  mandamus. 

p«ar«d  by  the  charter,  that  the  mayor^  aldermen  and  burgetsea  oC  the  borough  of 
Saltaeh  in  Cornwall^  or  the  mi^or  part  of  them,  were,  on  the  charter  day,  to  assem- 
ble in  the  ChtUdhall ;  when  the  mayor  and  aldermen^  or  the  major  part  of  themt 
were  to  nonunate,  and  put  in  election  for  mayor,  two  of  the  aldermen;  and  tbera  to 
continue  together^  or  in  due  manner  adjourn,  until  the  mayor^  aldermen  and  bur» 
geueij  or  the  major  part  of  them,  &c.  should  have  elected  one  of  the  two  alder- 
men nominated,  for  a  year.    Being  thus  convened,  pursuant  to  a  mandamus,  JBul" 
UTf  the  mayor t  and  two  a/d«rmcn,  nominated  the  two  latter  for  mayor ;  but  tho 
other  aldermen^  a  fiuyort(y,^nominating  two  out  of  their  number,  the  mayor  aad 
hit  two  nominees  quitted  the  Guildhall.    The  other  aldermen,  with  the  burgenesi, 
proceeded  to  an  election  of  those  nominated  by  the  four.    On  a  rule  to  shew  cause, 
agunst    BulleTf   the  mayor^  why    a  mandamus  should    not  issue,   commanding 
him  to  swear  his  successor  into  office,  the  case  of  The* King  v.  Norritf  (tupra)  vnM* 
at  first,  overlooked.    On  examination,  afterwards,  its  authority  appeared  to  the  court 
somewhat  questionable  ;  and  the  election  passed  as  irre^lar,  for  want  of  the  actual 
praence  of  the  old  mayor,    ( Vide  8  Eaat^  392,  note  (a).)    The  court  put  their  de- 
cision on  the  ground  that  the  mayor  was  an  integral  part  of  the  corporation. 

This  strict  notion  seems  finally  established  in  England^  by  The  King  v.  IFt/- 
Koau,  (2  M.  4r  S.  141.)  The  mayor ^  burgteee*  and  commonalty  of  the  borough 
of  Carmarthen  were  to  elect  a  mayor,  annually.  They  being  assembled  at  a  quar- 
ter before  one,  P.  M.  the  mayor^  contrary  to  the  advice  of  the  recorder,  and  the  sense 
of  the  burgeeeu^  proposed  to  adjourn  till  three,  P.  M.  He  did  not  do  so,  hower- 
er,  and,  in  his  presence,  one  E,  was  suddenly  proposed  and  seconded  as  a  candidate, 
beibre  the  mayor  left  the  place ;  but  he  departed  before  E.  was  declared  duly 
elected,  though  this  was  done,  immediately  after  his  departure,  by  the  hurgeeeea  and 
wmmonaity.  The  K.  B.  held  that  the  election  was  void  for  the  absence  of  the  pr«- 
siding  officer,  an  integral  part  of  the  corporation.  /Compter,  J.  relied  on  The 
Xing  T.  Mulltr^  {"i^vra,) 
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ALBANY. 

Oct.  isn* 


The  People  against  Eckford,  Swift,  Rathbone,  Vermil- 

yea,  Brown,  Spencer,  Davis  and  Barker.  ThePeopit 

Eckford. 

The  indictment  in  this  cause,  which  was  for  conspiracy,  An  indictnoit 
having  been  removed  into  this  court  by  certiorari  from  the  to'^defimwf  toS 
oyer  and  terminer  of  the  city  of  New-York,  and  being  re-  ratll*^proper$^ 
tained  for  trial  on  the  civil  side,  {vide  ante,  108,  369,  S.  C.)  JJ^J^J^i 
a  motion  was  now  made  in  behalf  of  Eckford  and  Barker y  h^^^  «p«».  ^ 
that  it  be  quashed  for  insufficiency.  ton.  Vkic  this 

The  form  of  the  indictment  was  the  same  as  that  set  f^^Jwif^'^^S^ 
forth  at  large  in  Lambert  v.  The  People,  {ante,  166.)  ^J^^i'^J^ 
It  was  now  alleged,  that  the  judgment  in  that  cause  had  *^)  .  .  ^ 
been  reversed  by  the  court  for  the  trial  of  impeachments  diMreUon  of iIm 

1    I  .  ^  court  to   quMh 

and  the  correction  of  errors.  u    indieuaMit 

tar  iimiffiMMIML 

or  put  the  pMOF 

E.  Williama,  for  Eckford,  cited  Archb.  Cr.  PL  35, 6,  a.  |^?*^  * 
7 ;  Doug.  153 ;  2  Hawk.  ch.  25,  t.  57,  146;  Stark.   Cr.  *her.'th.  .35. 

-^-     _     **!,  two  If  douDtndi 

PI.  ch.  17.  they    wiU    jp3 

him  to  the  III* 
ter.    Otherwitt 

P.  S.  Parker,  for  Barker,  produced  the  case  printed  for  '^  Ai*wher#X' 
the  use  of  the  court  of  errors,  on  the  argument  of  LaiTi&erf  ^Cd'iwUilrcSi 
V.  The  People,  with  a  certified  copy  of  the  rule  reversing  of  errore  iaa»> 

otoer  cftoee. 

the  judgment  in  that  cause  generally.  Maimer    h 

which  theoofut 
will  ioform 

WooDWORTH,  J.,  inquired  of  the  Hon.  fV.  M.  Oliver,  a  SrJ^^'rf 
counsellor  of  this  court,  who  was  present  at  the  bar,  and  decision  inth« 

court  of  errors. 

who  was  also  a  member  of  the  court  of  errors,  on  what     Quuhinx  an 
ground  that  court  held  the  indictment  to  be  erroneous  ?         ^e"^<?^ee^na 

defondente, 
quuhesit  Mto 

Oliver.     I  understood  it  to  be  on  the  ground  that  the  *"• 
means  agreed  on  by  the  conspirators  were  not  set  forth  in 
the  indictment ;  so  as  to  shew  that  such  means  were  criminal. 

Curia.  That  settles  the  question,  then,  that  the  indict- 
ment in  this  cause  is  defective.  It  is  matter  of  discretion 
whether  an  indictment  shall  be  quashed  for  its  alleged  in- 
sufficiency, or  the  party  be  put  to  move  in  arrest  of  judg- 
ment.   In  a  doubtful  case,  we  should  not  sustain  the  present 
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AIJBANT,    motion.    But  this  is  no  lonser  such  a  case,  since  the  deci- 

Oct  1827 

^^/^  sion  of  the  court  of  errors.  We  also  observe  that  notice 
Whaai«r  of  this  iDOtion  has  been  given  to  the  district  attorney ;  and 
Roberts.       '^  1^  ^^^  ^^6"  resisted.     The  motion  must  be  granted. 

It  is  also  proper  to  mention,  that  the  decision  as  to  the 
defendants  who  now  apply,  extends  to  the  whole  indictment. 
The  indictment,  therefore,  in  effect,  stands  quashed  as  to 
all ;  and  there  is  no  need  of  a  motion  by  any  of  the  other 
defendants. 

Rule  accordingly. 


Wheeler  against  Roberts  and  Roberts. 
mJ?^^  **»•  *2     On  certiorari  from  a  justice's  court,  rendered  under  the 

^OTtf      tct      Oi 

l«4(fwt.  48,  50  dollar  act  of  April  12th,  1824,  (aess.  48,  ch.  238,)  the 
Tent]  ofajo^  judgment  was  reversed;  and  the  plaintiff  in  error  taxed  his 
ri?e«Ti«r^  ^^^  A^  ^0  dollars,  for  which  he  took  judgment  and  issued 
w^::^:^;  execution. 

muit   pay  bit      A  motion  was  now  made  to  set  aside  the  judgment  and 
The  n\%  that  execution,  SO  far  as  they  respected  the  costs,  for  irregula- 

a  repealing  step     • . 
tiHe,   being   it-  niy. 
ielf  repealed,  re- 
met   tlie   firet 

^atate,  recog.     ^.  UoscaUi  for  the  motion. 

W.  H.  Parker,  contra. 

Curia.  This  judgment  for  costs  cannot,  at  any  rate,  be 
sustained  in  its  full  extent ;  and  we  think,  upon  the  present 
state  of  the  law,  costs  are  not  allowable  at  all  on  reversing 
a  judgment  of  a  justice's  court  on  certiorari.  The  right 
to  full  costs  here  is  put  on  the  ground  that  the  act  of 
1824,  {aesa.  48,  ch.  238,  a.  43,)  by  repealing  the  act  of 
1813,  (1  R.  L.  397,  a.  18,)  allowing  ^25  costs,  revived 
the  act  of  1801,  (1  K.  fy  R.  501,  a.  19,)  which  allowed 
the  full  costs  of  this  court.  Recognizing,  as  we  do  fuUj, 
the  rule  that  a  repealing  statute,  which  is  itself  repealed,  re- 
Tives  the  first  statute ;  yet  the  consequence  contended  for 
does  not  follow ;  for  there  was  an  act  of  1808,  (sess.  81, 
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ch.  204,  s.  17,)  which  limited  the  costs  to  ^25 ;  and  which 
itself,  (s.  31,)  repealed  the  act  of  1801.  Thuil,  the  statute 
of  1808  is  to  be  revived,  if  any;  and  this  would  reduce 
the  costs  of  the  judgment  one  half.  But  the  plaintiff  in 
error  has  another  difficulty  in  his  way.  The  statute  of 
1808  was  repealed,  not  merely  by  implication  arising  from' 
the  statute  of  1813;  but  by  the  general  repealing  act  of 
the  13th  of  April,  in  the  same  year.  (^  R.  L.  556.)  This 
repealing  act  remains  in  force,  and  is  not  repealed,  or  af<- 
fected  by  the  statute  of  1324.  We  pass  by  the  act  of  1818, 
($688.  Al,  ch.  94,)  extending  the  jurisdiction  of  justices,  a* 
not  touching  the  question.  Thus,  the  whole  case  is  htty 
as  the  legislature  doubtless  intended  it  should  be,  to  stand 
on  the  act  of  18*24.  This  gives  a  certiorari  in  a  few  casM 
only,  excepted  out  of  the  general  remedy  by  appeal.  (Vid. 
8.  36.)  But  it  is  silent  as  to  costs.  These,  then,  stand  on 
the  common  law  footing  ;  which  is,  that  each  party  shall 
pay  his  own  costs,  without  the  means  to  recover  them  of 
his  adversary. 

The  consequence  is,  that  the  plaintiff  cannot  be  entitled 
to  costs  ;  and  his  judgment  and  execution  must  be  set  aside 
in  toto. 

Rule  accordingly.  •• 


MlMUK 


Finch  against  M'Dowall. 

s.  P. 
On  certiorari   from   a  justice's  court,  under  the  act  6f  doUar*^icU#«i? 
April  12th,  1824,  («ew.  47,  ch.  238.)     The  affidavit  on  Sd^*^f^/'^ 
which  the  writ  was  founded,  was  made  more  than  30  days  <^"'*®"JJ^  "JJ* 
after  the  judgment  was  rendered.  within  so  dm 

A  motion  was,  therefore,  now  made,  on  the  coming  in  «eD*t  befori"^ 
of  the  justice's  return,  to  quash  the  writ  for  irregularity,  l^thbwy'par- 
for  that  cause  among  others.  **^^Jj"T  tii« 

common  law,  an 
affidavit  it  »•• 

coBsary  to  warrant  a  certiorari  in  civil  casei . 
It  ii  error  for  a  justice  to  receive  the  testimony  of  an  interested  witness  for  the  plaintiff,  with  Imow* 

ledge,  at  the  time,  that  he  is  interested ;  though  the  proceeding  be  by  atuehoMBt,  and  no  dj^adiaa  if 

raised  by  the  defendant,  he  being  absent. 
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^If^ar^  It  was  agroed,  however,  that  if  the  court  should  be 
agaiott  the  motion,  the  cause  should  be  informally  submit- 
ted on  its  merits. 

The  action  below  was  in  behalf  of  DTDqwall  against 
Finch  by  attachment ;  and  the  justice  allowed  the  plain- 
tiff below  to  prove  his  demand,  on  the  hearing,  by  the  one 
who  signed  the  bond  as  surety  in  order  to  procure  the  at- 
tachment. The  defendant  below  did  not  appear  before 
the  justice  at  all ;  but  the  attorney  who  afterwards  brought 
the  certiorari,  being  present  at  the  hearing,  suggested  that 
the  witness  was  incompetent.  The  plaintiff  below,  here- 
upon, offered  to  substitute  another  surety  ;  but  the  justice 
disallowed  this ;  and  the  original  surety  was  then  sworn 
and  gave  evidence. 

A.  N.  Morriionf  for  the  plaintiff  in  error. 

fT.  M.  OKver,  contra. 

Curia.  It  follows,  from  the  view  we  took  of  the  statute, 
($e$s.  48,  c&.  238,)  at  the  present  term,  in  fVheder  v.  /?o- 
hert9{a)y  that  the  affidavit  for  a  certiorari  under  that  act, 
need  not  be  made  within  any  particular  time.  There  is  no 
existing  statute  which  requires  any  affidavit  at  all,  though 
this,  to  be  sure,  is  necessary  in  civil  cases,  by  the  common 
law.     The  motion  to  quash  is,  therefore,  denied. , 

As  to  the  merits ;  the  justice  erred  in  receiving  an  in- 
terested witness,  after  his  attention  had  been  called  to  the 
question,  and  the  interest  was  apparent,  though  the  defend- 
ant below  did  not  appear. 

Judgment  reversed. 


•■•  I 
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Williams  against  Qcm.  .T* 

In   this  caase,  the   affidavit   for  a  certiorari  •  under  the    8.  P.  Amu 
Statute,  {sesa.  4S,  ch.  238,)  was  made  6  months  after  the  wUch  m 
judgment  was  rendered   by  the  justice;    for  which  causa  ^^^[^ 

W.  M.  Oliver y  for  the  defendant  in  error,  moved  to  sal  4i^  d.  m) 
the  writ  aside  as  irregular. 

jR.  N.  Morrison^  contra. 

Curia.    The  motion  is  denied. 

Motion  denied,  with  coals. 


ALBAMT, 

b«.IM7. 
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Mm  ftrtB 

Pom  Iran  Co.  Ex  parte  The  Peru  Iron  Company. 

iMSmhtttT  Motion  that  two  sheriff's  deeds  of  land  in  Essex  coun- 
gtotrit  power     tv  be  delivered  up  and  cancelled;   and  for  a  mandamus 

10  pttfchtM  rati  . 

MUto,  but  tfl  re.  commanding  the  sheriff  of  that  county  to  convey  the  lands 
p^'Mi^thVii  described  in  those  deeds,  to  or  for  the  benefit  of  the  rela- 
Mii'fiTci!!^  •«»•  Also,  that  Luther,  late  sheriff  of  Clinton  coanty, 
JJJ.P^'JP**^^  convey  certain  lands  in  that  county,  to  or  for  the  benefit  of 
at  iherurs  sale,  the  relators,  &c. 

ig,  Uit"^ha  pur-      The  lauds  in  Essex,  are  lots  No.  73,  74,  123,  159,  160 
thepower of'ihe  ^^^  l^^,  iu  MauU's  patent ;  and  the  Clinton  lands  are  lots 
^a^^n^c'^  No.  165,  197,  201,  205  and  206,  in  the  same  patent. 
toMinii  ittca-         All  these  lots  belonired  to  Joseph  Winter  in  fee:  when 

peCltT  IDUlt 

■bew  that  it  ie     the  followiog  judgments  were  obtained  against  him  in  this 

wUhia  the  pro-  o   j      o  o 

•^.  court : 

E,  g.  The 
Fwm  iron 
CoiyNMy,  incoiporated  by  (ho  statute,  (b€M.  47,  ch.  263  ) 

A  jvidgment  or  more  than  10  year^  standing:,  its  lien  as  to  bona  fide  pifrchasers  and  junior  judgments 
having  expired  within  the  act  of  1813,  concerning  judjinients  and  execulionti,  (I  R.  1«.,5C0,  i.  1,)  ranka, 
im  effect,  as  a  judgment  junior  to  later  judgments ;  and  may  redeem  from  a  sale  under  them,  accordJii|f 
to  the  statute,  («cm.  43,  ch.  184.) 

It  eontinues  a  lien  as  to  the  judement  debtor  and  his  heirs. 

Under  the  act,  (tCM.  43,  eh.  184,  t.  3,)  a  senior  judgment  creditor  may  redeem  from  a  sale  upon  a 
jwiior  judgment. 

A  purchaser  of  land  at,  or  one  who  redeems  from  a  sheriff^s  sale  upon  a  junior  judgment,  or  upon  a 
radgmeBt  whoee  lien  has  expired  by  the  lapse  of  10  years,  acquires  all  the  interest  uf  the  judgnteot 
oelMor;  becomes,  in  effect,  his  grantee;  ana  may  redeem  as  such,  within  12  months  after  a  sheriff*  *s 
•ale  upon  a  senior  judgment. 

A  sale  of  land  upon  execution  does  not  carry  a  title,  but  only  a  lien,  till  after  15  months. 

One  who  acquires  title  to  the  land  of  a  judgment  debtor  by  purchase,  at  a  sheriff's  sale,  being  consid 


a  grantee ;  on  his  redeeming  withm  12  months  from  a  sale  upon  a  senior  judgment,  the  latter  sale 
Mconee  void* 

8nlAI§^  Uiat  one  having  purchased  land  at  sherifi**s  sale,  acquires,  at  6rst,  a  mere  lien,  which  he  ma/ 
laase  or  discharge,  without  the  consent  of  junior  judgment  creditors. 

A  junior  judgment  creditor  pays  a  purchaser  under  a  senior  judgment  which  he  owns,  his  purchase 

BMy,  with  10  per  cent. ;  anci  takes  an  acknowledgment  of  the  payment,  an  assignment  of  the  judg- 

It,  and  all  the  purchaser^  interest  in  the  land,  with  an  order  on  the  sherifTto  conrey  to  the  persoD 


paygy.     H^d^  that  the  person  paying  is  to  be  considered  a  redeeming  criHiior;  not  a  mere  assignee. 
Wkere  one  comes  to  redeem  IsmI  sold  on  execution,  from  one  who  has  before  redeemed  ;  and  the 
latter  daisM  to  have  an  increased  payment  to  him  as  assignee  of  a  judsroeot  in  virtue  of  which  he  re- 
j         J  1^  fi^n^i^  ftimish  proof  of  his  right  to  such  judgment ;  and  it  is  not  enough   to  furnish  a  mora 
'umi  and  give  notice  of  the  assignment, 
a  judgment  creditor  has  once  redeemed  upon  his  judgment,  and  taken  a  title,  it  is  not  a  satis  - 
T  he  may  redeem  again  in  virtue  of  the  same  judgment ;  eepecially  from  a  sale  on  a  jud^ 
to  his  own  and  the  one  from  which  he  first  redeemed. 

by  one  judgment  creditor  to  another,  does  not  discharge  the  lien  of  the  latter. 
Where  Mveral  judgments  are  of  more  than  10  years^  standing,  thej  rank  in  relauon  to  one  anolher 
•Mmdiig  la  their  actual  priority  of  date,  the  same  as  if  the  act,(l  R.L.  500,  s.l,)  had  never  been  passed. 
A  Mtt  pi^maai,  on  attempting  to  redeem,  is  a  fiital  omission,  and  renders  the  redemption  void  ; 
tlM^iPl  it  ba  ^r  ■■■take  of  the  shenff  to  whom  the  menev  b  paid,  and  he  asenrae  upon  himself  to  make 
h  If  ta  ikapacktMr  from  whom  the  iidemplion  is  sou^t  to  be  made. 
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I.  A  judgment  by  S4ydam  fy  Wyckoff,   for  $6922,67,  ^^/*fW, 
docketed  May  9th,  1812  ;  revived  by  sci.fa.  against  Win-  \^^v%J 
ter'a  heirs,  with  $109,55  costs  against  Jas.  Winter ,  one  p^Y*^c 
of  the  heirs,  who  appeared  and  made  defence.     Judgment 

of  revival,  docketed  August  8th,  1323.  This  last  judg- 
ment was,  that  the  plaintiffs  should  have  execution  of  the 
lands  of  which  the  original  defendant,  Joseph  Winter^  was 
seised  at  the  time  of  that  judgment,  or  ever  after ;  and 
which  his  heirs  had  by  hereditary  descent  from  him. 

II.  By  one  Payson,  for  $2062,62 ;  docketed  Septem- 
ber 26th,  1812;  revived  in  like  manner  against  the  heirs; 
and  the  judgment  of  revival  docketed  March  19th,  1825. 

III.  By  the  same  Payaon^  for  $1024,82 ;  docketed  Jan- 
uary 10th,  1812. 

IV.  By  one  Kingaky,  (or  $127,10;  docketed  August 
«9th,  1817. 

These  four  judgments  belonged  to  the  relators. 

V.  A  judgment  in  favor  o( Eleazer  Cohen,  for  $2004,07 ; 
docketed  February  10th,  1816;  and  judgment  of  revival 
on  ad,  fa.  against  the  heirs,  docketed  in  March^  1825« 
This  judgment  was  assigned  to  Daniel  Cody, 

VI.  A  judgment  in  favor  of  Vechio  and  Vechio,  for 
$415,86;  docketed  January  10th,  1812;  and  assigned  to 
J.  H.  Douglass. 

VII.  A  judgment  in  favor  of  H'ebberSj  for  $61,76; 
docketed  December  27th,  1819;  and  assigned  to  Isaac 
Finch. 

The  relators,  being  assignees  of  the  two  first  judgments, 
caused  writs  of  fi.  fa.  to  be  issued  upon  them  ;  and  on  the 
29th  of  January,  1825,  caused  the  Clinton  lands  to  be 
sold  under  the  Suydam  ^  ^j/cftq^ judgment,  by  Luther^ 
late  sheriff  of  Clinton.  And  on  the  dd  of  August,  1825, 
they,  in  like  manner,  caused  the  Essex  lands  to  be  sold 
by  Kirby,  sheriff  of  Essex,  under  the  Payson  judgment. 
The  whole  were  purchased  for  the  relators,  by  their  agent, 
one  Aikin. 

These  writs  of  fi.fa.  were  against  the  heirs;  and  theJL 
fa.  on  the  first  judgment,  (in  favor  of  Suydam  ^  Wyckoff^ 

Vol.  VII.  69 
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Ai'B*5yi     commanded  the  sheriff  to  levy  the  judgment,  of  the  land 

y^^s/-^^^     of  which  the  heirs  were   seised  by  inheritance  from   Win- 

Exparte       /er,  at  or  after  the  revival  of  ihat  judgment ;  and  added, 

being  lands  and  tenemcrds  of  which  H inter  was  seised^ 

an  the  day  of  the  original  judgment,  or  ever  afterwards. 

Then  Cady,  being  assignee  of  the  oih  judgment,  (the 
Cohen  judgment,)  caused  two  several  writs  of  fi.  fa.  to 
issue ;  one  to  the  sheriff  of  Clinton,  and  one  to  the  sheriff 
of  Essex.  On  the  first,  he  caused  to  be  sold  the  Clinton 
lands,  November  Sd,  18^25 ;  and  on  the  last,  the  Essex 
lands,  September  10th,  1925,  excepting  lots  159  and  188  ; 
himself  becoming  the  purchaser  of  the  whole. 
,  The  lien  of  the  relators'  judgments,  having  expired  as  to 
Cady's,  by  lapse  of  time,  he  would  thus  have  acquired 
title  to  the  whole,  except  lots  159  and  188;  and  the  rela- 
tors would  have  acquired  title  to  these,  had  it  not  been  for 
subsequent  transactions  between  the  various  judgment  cre- 
ditors of  Htnter. 

On  the  29th  of  April,  1826,  Finch,  then  assignee  of  the 
7th  (Webber^ s)  judgment,  redeemed  the  Clinton  lots  No. 
165  and  197,  from  the  sale  on  the  first  judgment,  by  pay- 
ing the  proper  sum  to,  and  taking  a  deed  from  Luther, 
sheriff.  But  the  relators  refused  to  ratify  this  redemption 
by  receiving  the  money  so  paid. 

Then  Finch,  in  order  to  secure  lot  No.  197  at  all  events^ 
on  the  26th  of  September,  1826,  {within  12  months  from 
the  sale  of  that  lot  to  Cady,)  paid  Cady  his  bid  for  that 
lot,  with  10  per  cent.,  &c. ;  taking  Cadys  certificate  un- 
der seal,  that  Finch,  (styled  in  the  certificate,  owner  of 
the  lot,)  had  paid  that  sum.  And  Cady  farther  certified, 
that  he  thereby  relinquished  his  purchase  of  this  lot  to 
Finch ;  and  discharged  and  released  it  from  the  effect  of 
the  purchase. 

Afterwards,  on  the  18th  of  December,  1826,  Cady  cer- 
tified that  he  bad  received  of  the  relators  his  purchase  mo- 
ney, with  10  per  cent.,  and  assigned  all  his  interest  in 
the  Cohen  judgment,  and  in  the  other  lots  as  purchaser,  to 
the  relators,  expressly  excepting  lot  197. 
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Then  there  commenced  a  struggle  as  to  all  the  lots,  both  ^^f^» 
in  Clinton  and  Essex,  between  the  relators  on  the  one  v^^-v-v/ 
hand,  and  Finch  ^-  Douglass  on  the  other.  Ex  wu 

On  the  2d  and  3d  of  February,  18*27,  the  relators  sought 
to  redeem  lots  165  and  197,  by  paying  to  sheriff  Luther 
the  amount  of  Cody's  bid,  and  the  amount  of  FincA'^ judg- 
ment, (the  7th,)  so  as  to  take  away  all  ability  from  him 
to  redeem  over.  Afterwards,  on  the  same  3d  of  Februa- 
ry, Finch  ^  Douglass,  severally,  under  their  respective 
judgments,  by  their  agent,  Mr.  Tomlinson,  sought  to  re- 
deem of  Luther  lots  165,  201,  205  and  206,  in  Clinton^hj 
paying  the  Cady  bids  with  10  per  cent. ;  but  nothing  was 
paid  or  tendered  by  them  on  tiie  claim  of  the  relators  af 
prior  redeeming  creditors.  Finch  stood  upon  his  rights 
as  to  197  ;  and  no  offer  was  made  to  redeem  this  by  him 
or  Douglass.  Sheriff  Luther  gave  a  deed  of  lots  201, 205 
and  206,  to  Aikin,  under  his  purchase  ;  but  refused  to  give 
a  deed  to  him  or  the  company  under  the  Cady  purchase. 

As  to  the  Essex  lands.  On  the  2d  of  November,  1826, 
Douglass  redeemed  by  payment  to  sheriff  Kirby,  lots  123, 
160,  159^  and  TSQ^  from  the  sale  to  the  relators;  and  on 
the  10th  of  December,  he  redeemed  lots  123  and  160  from 
the  sale  to  Cady ;  and  attempted  to  redeem  lots  73  and  74 
from  the  sale  to  Cady.  The  sum  paid  to  the  sheriff  on  ac- 
count of  the  two  last  lots  was  short  of  the  bids  for  them. 
The  amount,  however,  accorded  with  Kirby's  (the  she- 
riff's memorandum  of  the  bids,  and  the  information  which 
he  gave  Douglass ;  and  it  was  understood  between  them, 
that  Kirby  was  to  pay  any  deficiency  to  the  purchaser. 
This  he  had  ready  accordingly,  to  pay  to  the  agent  of  the 
relators,  who  refused  to  receive  any  of  the  money  paid  by 
way  of  redemption.  Douglass,  when  he  made  the  attempt 
to  redeem,  offered  Kirby  to  pay  more ;  but  was  prevent- 
ed by  Kirby's  offer  to  correct  any  error  in  the  payment. 

Sheriff  Kirby  gave  deeds  to  Douglass  for  all  the  Essex 
lots.  He  had  before  given  deeds  to  the  relators,  for  lots 
73  and  74,  on  the  sale  to  them  upon  their  own  fi. /a. 

Farther  particulars  will  be  found  stated  in  the  opinioa 
of  the  court. 
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ALBANY,        fl,  Bleeckefy  for  the  motion.     1.   An  unrevived  judg- 
\^^^^>^J^    ment  of  more  than  10  years  standing,  does  not  constitute 
Ex  parte      guch  8  lien  as  to  enable  a  judgment  creditor  to  redeem  un- 
der it.     The  redemption  under  the  Vechio  judgment  was, 
therefore,  void.     We  are  protected  by  the  statute  concern- 
ing judgments  and  executions.     (1  jR.  Z#.  500.)     The  Fe- 
ckio  judgment  had  not  only  ceased  to  be  a  lien  by  its  age  ; 
but  we  had  purchased  bona  fide.     Any  person  acquiring  ti- 
tle, whether  by  a  deed  directly  from  the  judgment  debtor, 
or  by  fi.  fa.  and  sale  upon  a  judgment,  is  a  purchaser.     The 
statute  declares  that  after  10  years,  all  judgments  shall  cease 
to  be  li  ens  both  as  to  subsequent  incumbrancers,  and  bona 
fide  purchasers.     In  one  or  the  other  view  we  claim  to  be 
protected. 

2.  After  payment  of  the  Webber  judgment  on  the  3d  of 
February,  1827,  no  redemption  could  be  made  under  it. 
Finch'8  claim  depending  on  this,  therefore,  fails. 

3.  The  act  under  which  these  redemptions  are  sought, 
(sesa.  43,  ch.  184,  p.  167,)  was  intended  for  the  benefit  of 
junior  judgment  creditors.  One  holding  a  prior  judgment, 
cannot  redeem  from  a  sale  made  under  a  younger  one. 
The  Webber  judgment  under  which  Finch  sought  to  re- 
deem lots  165  and  197,  was  senior  to  the  Suydam  if 
Wickoff  judgment  under  which  the  sale  was  made.  The 
latter  judgment  dates  its  lien  only  from  the  8th  of  August, 
1823,  when  the  judgment  of  revival  was  docketed.  It 
then  became  a  new  judgment.  Under  the  statute,  the  jun- 
ior judgment  holds  subject  to  the  senior,  which  is  not  af- 
fected by  a  sale  upon  the  younger.  The  senior  judgment 
creditor  should  be  put  to  his  sale,  upon  which  he  may  ac- 
quire a  title  paramount.  The  contrary  would  lead  to  very 
great  confusion.  Suppose  three  judgments  at  different 
dates.  The  youngest  sells ;  the  eldest  redeems.  The  mid- 
dle judgment  creditor  must,  under  the  3d  section,  (p.  198,) 
pay,  not  only  the  judgment  older,  but  the  one  younger 
than  his  own  ;  and  still  he  acquires  a  title  under  the  junior 
judgment  only. 

Upon  the  principle  for  which  we  contend,  the  sale  to 
Aikin  was  subverted  by  the  sale  to  Cady,  under  the  Co- 
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hen  judgment,  still  senior ;  and  the  lands  were  no  longer     ^^f£J' 
the  subject  of  redemption  except  from  Cady,    The  Aikin    s^^s^^^-^j 
purchase  no  longer  subsisted  for  the  purpose  of  redemption.      Ex  purt» 
The  assignment  to  the  company  brought  them  into  Cady^M 
shoes,  as  to  the  whole  of  his  purchase  except  197.     That 
lot  they  must  acquire  by  redemption. 

No  matter  under  what  particular  judgment  they  redeem- 
ed.    A  right  under  all  or  any  of  their  judgments  is  enough. 

Finchf  in  making  the  payment  to  Cady,  must  be  consid- 
ered as  a  redeeming  creditor ;  from  whom  we  had  a  right  to 
redeem  over,  which  we  have  done.  If  Finch  is  not  to  be 
viewed  in  this  light,  but  as  the  assignee  of  Cady,  then  we 
may  certainly  redeem,  as  we  might  have  done  from  Cady. 
Finch  succeeded  to  all  Cady' a  rights  and  liabilities. 

J.  V*  Henry,  (same  side,)  who  was  to  reply,  gave  notice 
that  he  should  rely  on  the  following  cases:  Rosekrana  y. 
Hughson,  (1  Cowen,  428 ;)  Matter  of  Van  Rensselaer  v. 
The  Sheriff  of  Albany,  (1  C&wen,  501 ;)  Matter  of  Hurd 
V.  Magee,  Sheriff  of  Steuben,  (3  Cowen,  35 ;)  Matter  qf 
Erwin  v.  Schriver,  (19  John.  379  ;)  Ex  parte  Lawrence^ 
(4  Cowen,  417  ;)  and  Bissell  v.  Payn,  (20  John,  3.) 

D.  Cady,  contra.  The  company  have  no  right  to  urge 
against  Finch's  redemption,  that  his  judgment  was  a  better 
lien  than  theirs.  He  might  waive  his  advantage ;  and  con- 
cede the  preference  to  the  company.  By  the  act  of  re- 
deeming he  did  so.  He  consented  that  their  judgment 
should  be  considered  a  lien  from  the  9th  of  May,  1812, 
when  it  was  docketed.  His  right  to  redeem  is  within  the 
words  of  the  act,  (sess.  43,  ch.  184,  s.  3,)  which  gives  it 
to  any  one  whose  judgment  is  a  lien.  (1  Cowen,  459.) 
To  take  a  matter  which  is  within  the  letter  of  a  statute,  out 
of  its  equity,  a  very  strong  case  should  be  shown.  (6  Bac 
Abr.  386.) 

The  company  have  no  right  to  allege  that  their  sale  was 
defeated  by  the  sale  under  the  Cohen  judgment ;  and  that 
so  Finch  cannot  redeem.  jPtfic&  claims  under  them,  in 
virtue  of  their  own  sale  ;  and  they  are  responsible  for  the 
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^^^^»  goodness  of  his  title.  If  this  be  defeated,  they  are  liable  to 
s^^^^,^^  refund  ;  and  a  remedy  is  given  by  statute.  (I  R.  L.  502, 
.  Bxpwte  504^  9.  11.)  The  company  professed  to  sell  all  the  estate 
of  which  Joseph  H'inter  was  seised,  on  the  9th  of  May, 
18152.  They  are  not  at  liberty  to  say  he  had  no  estate  on 
that  day ;  or  that  his  estate  was  subject  to  a  judgment  ob- 
tained 7  years  afterwards.  The  form  of  the  execution 
which  they  were  entitled  to  is  given  by  the  statute,  (1  R.  L. 
502.) 

But  Finch'8  sale  was  not  defeated  by  that  under  the  Co^ 
A^n  judgment.  As  to  lot  197,  it  was  annulled  within  12 
months  after  the  sale  ;  and  no  title  ever  has  passed,  or  ever 
can  pass  under  the  sale.  Finch  redeemed  as  purchaser 
under  the  2d  section  of  the  statute,  (sess.  43,  ch.  184.)  Be- 
fore that  time,  the  right  of  a  judgment  creditor  to  redeem 
does  not  attach.  {Van  Rensselaer  v.  The  Sheriff  of  Al- 
bany, 1  Cotven,  458.)  The  statute  has  imposed  no  re- 
straint as  to  the  manner  in  which  the  judgment  or  sale  may 
be  discharged  or  abandoned  for  the  benefit  of  the  debtor,  or 
the  owner  of  the  land.  When  the  company  undertook  to  re- 
deem lot  197,  what  rights  had  Cady  which  could  be  trans- 
ferred to  them  ? 

But  if  the  sale  under  the  Cohen  judgment  was  not  an- 
nulled, still  the  company  had  no  judgment  which  was  a  lien 
on  the  land  as  against  Finch.  He  was  a  bona  fide  pur- 
chaser, within  the  meaning  of  the  act  of  1813,  (1  R.  h. 
500;)  and  protected  against  all  judgments  more  than  10 
years  old.  The  sale  by  the  company  destroyed  their  lien 
as  against  all  judgments  holden  by  them,  whether  older  or 
younger  than  that  upon  which  they  sold,  and  under  which 
Finch  redeemed.  (8  John.  333.  10  John.  482.  4  Coto- 
€11,  133.) 

But  the  company  have  not  the  capacity  to  purchase  lands, 
without  showing  that  such  purchase  is  necessary  to  carry 
into  effect  the  purposes  of  the  corporation.  {Act  of  in- 
eorporatiany  11th  November,  1824,  sess.  47,  ch.  263,  '^  1, 
p.  323.)  Such  is  the  power  given  to  the  company  ;  and 
to  which  they  must  be  strictly  confined.  (15  John.  383. 
«  Commy  664,  668,  678,  700.) 
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Tdlcott,  (attorney  general,)  same  side.  It  cannot  be  q^^^SF* 
denied,  that  although  Douglass^  judgment  was  more  than  v.^-v^ 
10  years  old,  it  was  a  lien  as  against  the  judgment  debtor  ^^  ^^^^cm 
and  his  heirs.  Thus  Douglass'  right  to  redeem  is  within 
the  letter  of  the  act,  {sess.  43,  ch.  184,  s.  3.)  It  is  also 
within  the  equity  of  that  statute.  The  only  way  to  take 
it  out  of  the  equity,  is  by  calling  to  aid  the  statute,  (I  It* 
L.  500,  s.  1,)  and  showing  that  a  purchaser  under  a  fi.fa* 
upon  a  senior  judgment,  before  he  obtains  a  deed,  is  a  bo* 
na  fide  purchaser  within  the  latter  act,  and  therefore  not 
to  be  affected.  But  he  is  not  a  purchaser  within  the  mean- 
ing of  that  act.  He  acquires  no  title  either  in  law  or  equi- 
ty ;  but  only  a  mere  lien.  The  statute,  (1  R.  L.  500,  s. 
1,)  by  declaring  that  a  judgment  of  more  than  10  years 
shall  be  no  lien  as  to  subsequent  purchasers  or  incumbran- 
cers, means  no  more  than,  that,  in  effect  it  shall  become  the 
junior  judgment.  The  object  was  to  prevent  prejudice  to 
subsequent  purchasers  and  incumbrancers  by  ancient  liens ; 
and  the  remedy  of  the  statute  is  fully  satisfied  by  consid- 
ering it  a  junior  judgment.  To  warrant  a  redemption,  it 
is  not  necessary  that  the  creditor  redeeming  should  have  a 
lien  valid  as  against  every  one.  Require  this ;  and  a  junior 
judgment  creditor  never  could  redeem.  It  has  been  hold- 
en  by  this  court,  that  a  judgment  entered  even  after  the 
sale  on  a  senior  judgment,  may  redeem.  ( Van  Rensae' 
laer  v.  The  Sheriff  of  Albany,  1  Cotoen,  511.)  These 
remarks  apply  to  Douglass'  redemption  of  lots  73,  74, 
123,  159,  160,  and  188. 

True,  as  to  73  and  74,  Douglass  made  a  short  payment; 
but  he  did  what  was  equivalent  to  a  full  one.  He  offered 
the  sheriff  a  full  payment,  which  was  declined  ;  and  it  was 
agreed  between  them,  that  if  there  was  any  mistake,  the 
sheriff  should  make  it  good  ;  which  he  offered  to  do  to  the 
agent  of  the  relators.  A  sheriff  may  sell  without  receiv- 
ing the  money.     (9  John.  96,  99.) 

Finch  and  Douglass  both  sought  to  redeem  lots  201, 
2M  and  206  in  Clinton :  Douglass,  under  bis  judgment, 
whicb  we  haye  already  considered  as  a  junior  judgment ; 
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^B^g^i  and  Finchf  upon  his  judgment  of  December  27th,  1819, 
v^>>/-^/  upon  which  he  had  made  several  previous  redemptions. 
Ptett'iran^c  ^^^  tender  of  the  money  by  the  company  upon  this 
latter  judgment,  could  not  avail  them.  They  had  no 
right  to  make  the  tender.  This  right  was  personal  to  the 
party  in  the  judgment,  and  must  have  been  made  by  him, 
or  some  one  by  his  directions.  If  it  was  not  personal,  at 
least,  the  right  was  confined  to  some  one  who  was  privy 
to  the  defendant.  (5  Bac.  Abr.  3.  6  John.  37,  8.)  The 
utmost  the  relators  could  do,  was  to  redeem.  This  they 
did  not  attempt  as  to  the  three  lots  we  are  now  consid- 
ering. 

Again  ;  Finch  had  not  only  a  right  as  creditor;  but  al- 
so a  right  to  redeem.  He  was  about  exercising  that  rights 
which  was  a  vested  one.  The  relators  could  not  deprive 
bim  of  it  by  a  tender. 

Another  decisive  objection  to  the  attempt  of  the  com- 
pany to  redeem  on  the  3d  of  February,  1827,  is,  that  evi- 
dence of  the  judgments  upon  which  they  sought  to  redeem 
was  demanded  by  FincVa  agent ;  and  none  was  given. 
The  relators  claimed  as  assignees;  and  the  settled  prac- 
tice of  this  court  is,  that,  if  requested,  some  evidence  of 
such  a  claim  must  be  given  at  the  time  of  redemption. 

J.  V.  Henry,  in  reply.  The  company  had  a  general  ca- 
pacity to  purchase;  and  the  only  limitation  is  hy proviso. 
The  general  rule  is,  that  they  may  hold.  If,  in  fact,  they 
are  within  the  exception,  it  lies  with  the  opposite  party  to 
show  this.  We  need  not  negative  the  proviso;  but  the 
opposite  party  must  bring  us  within  it.  No  one  has  a  right 
to  complain.  Our  purchase  or  redemption  does  not  pre- 
clude any  person  having  a  right  from  redeeming  over. 
This  is  a  mere  mode  of  paying  debts ;  not  of  purchasing 
land.  Because  a  purchase  may  be  the  result  of  a  certain 
mode  of  enforcing  payment,  that  is  not  to  preclude  us  from 
using  it.  But  our  capacity  cannot  be  tried  on  this  motion. 
Suppose  a  purchase  by  an  infant  or  feme  covert^  would 
the  court  determine  the  capacity  on  motion  ?  Or  would 
they  not  leave  this  to  be  tried  after  the  conveyance  exe- 
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cuted  in  the  regular  course  of  a  suit  at  law  ?    The  appa-    ^^SS*' 
rent,  not  the  actual  right,  is  now  in  question.     The  mat-    s^-v'^ 
ter  does  not  become  res  judicata,  by  any  order  which  this      Ex  p«ne 
court  can  make.     They  will  look  merely  to  the  duty  of  the 
sheriflf;  and  compel  him  to  act  up  to  it.     It  is  not  for  him 
to  interpose  against  the  capacity  of  the  purchaser.     He 
has  received  his  money  from  one  competent  to  pay.    This 
is  enough  for  his  purpose  ;  and  his  duty  is  plain.      He  is 
bound  by  his  certificate. 

But  if  the  capacity  may  here  be  drawn  in  question,  and 
the  onus  lies  with  us,  is  it  not  discharged  ?  The  compa* 
ny  may  purchase  lands  necessary  for  corporate  purposes. 
To  this  end  they  may  acquire  them  by  any  mode  of  con- 
veyance. These  lands  may  be  necessary  on  account  of 
their  iron  ore,  and  the  wood  upon  them.  The  court  will 
notice  judicially  that  both  are  necessary  for  this  compa- 
ny ;  for  they  have  a  charter  unlimited  in  point  of  time, 
which  is  a  public  statute.  The  court  cannot  help  seeing 
that  in  the  one  or  the  other  point  of  view,  these  lands  are 
necessary,  or,  which  is  the  same  thing,  will  become  60, 
directly  for  the  purposes  of  the  company.  Beside ;  the 
lots  may  afford  water  power  for  the  use  of  the  company. 
Surely  we  are  not  bound  to  show  all  these  things  affirma- 
tively, to  entitle  ourselves  to  enforce  an  incumbrance  on 
land. 

But  we  can  be  restrained  within  the  limits  of  the  provi- 
so, only  by  information  at  the  suit  of  the  people.  If  we 
have  transgressed,  it  is  a  misuser,  which  cannot  be  tried 
in  this  collateral  way. 

We  take  it  for  granted  that  Douglass  had  no  right  to 
redeem.  The  statute  giving  a  right  to  redeem  must  be 
construed  by  itself.  How  can  Douglass  be  said  to  have 
a  lien  on  the  land,  when  it  is  as  much  open  to  transfer  as 
if  the  judgment  had  never  been  obtained  ?  It  is  conceded 
that  it  might  be  defeated  by  a  sale  bona  fide,  or  a  judgment. 
Asa  lien,  then,  it  is  certainly  nothing.  A  lien  implies  a 
right  to  protection  against  both  sales  and  incumbrances. 

The  Suydam  fy  Wyckqff  judgment  was  gone.  It  was 
revived  by  ad.  fa. ;  but  we  agree  that  this  could  not  give 
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ALBAinr,  it  a  preference.  It  merely  entitled  us  to  sell  as  junior 
judgment  creditors,  whose  lien  ran  from  the  time  of  the 
revival  in  1823.  Finch  was  a  senior  creditor  coming  to  re- 
deem from  a  purchase  under  our  junior  lien.  This  he 
could  not  do;  and  we  accordingly  refused  to  receive  his 
money.  We  ask,  with  confidence,  can  a  senior  judgment 
creditor  redeem  ?  This  court  has  held  that  redemption  must 
go  on  in  chronological  order.  Is  it  not  incongruous,  to  say 
that  a  man  shall  redeem  what  he  cannot  lose  ?  Redemp- 
tion implies  an  act  of  saving  something  which  would  other- 
wise be  lost.  Under  this  statute,  the  acts  of  redemption 
must  go  on  in  a  descending  series.  The  fallacy  is,  in  say- 
ing that  all  judgments  being  a  lien  may  redeem.  This  i» 
incorrect.  There  is  a  qualification  of  the  word  lien.  There 
must  not  only  be  a  lien  ;  but  there  must  be  something 
about  it  which  entitles  to  a  redemption.  This  quality  is 
essential. 

The  company  then  succeed  to  the  rights  of  Cady  by 
their  assignment  from  him,  except  as  to  lot  197.  Neither 
Douglass  nor  Finch  could  redeem  over ;  the  former  be- 
cause his  lien  had  expired,  the  latter  because  he  was  senior 
creditor.  Finch,  then,  must  have  taken  of  Cady,  not  as 
grantee  of  the  defendant.  He  did  not  purchase  of  the 
defendant  originally ;  but  attempted  a  redemption  in  hos- 
tility to  him,  which  failed.  His  judgment  is  paid  up,  or 
the  sum  tendered  ;  and  then  the  company  redeem  over, 
from  the  sale  to  Cady,  lot  197.  That  sale  remained  in 
full  force,  notwithstanding  the  transaction  between  him 
and  Finch.  If  that  was  any  thing,  it  was  an  assignment 
of  Cady^s  right  to  Finch.  The  company's  right  to  redeem 
was,  therefore,  perfect.  Cady  might  have  given  up  his 
lien  to  the  heirs  ;  but  he  did  not  do  it.  He  put  Finch  in 
his  own  place.  He  could  give  Finch  no  absolute  right  of 
property.  It  was  an  act  of  substitution  ;  and  the  only  ef- 
fect was,  that  if  no  one  redeemed  from  Finch  he  would 
take  title. 

Again ;  there  was  no  offer  to  pay  the  Kingaley  judg- 
ment.   That  was  still  subsisting ;  and  notice  of  it  was  giy- 
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en.    Nor  was  there  any  offer  to  pay  our  Payson  judgment,     o^^filT* 
of  which  they  also  had  notice. 

Curia,  per  Savage,  Ch.  J.     The  relators  contend, 
1.  That  Douglass  could  not  redeem,  because  his  judg- 
ment was  of  more  than  10  years  standing ;  and  had  there- 
fore ceased  to  be  a  lien. 

3.  That  no  redemption  could  be  made  by  Finch  from 
the  Cady  sale  after  his  (jP«)  judgment  had  been  paid  or 
the  amount  tendered  ;  and  again, 

3.  That  his  judgment,  being  senior  to  that  on  which  the 
relators  sold,  he  could  not  redeem  165  and  197  from  the 
sales  to  them. 

4.  That  Finch,  in  paying  Cady,  was  a  redeeming  cred- 
itor ;  and  the  relators  had  a  right  to  redeem  from  him :  or, 

5.  If  Finch  was  an  assignee  of  Cady,  then  the  relators 
might  redeem  from  him. 

A  preliminary  objection  to  this  motion  was  taken,  that 
the  relators,  being  a  corporation,  have  no  right  to  claim 
deeds,  without  first  showing  that  this  is  necessary  for 
their  corporate  purposes. 

Their  act  of  incorporation,  (sess.  47,  ch,  263,  a.  1,  p. 
323,)  authorizes  them  to  hold  lands  necessary  for  manu- 
facturing operations.  This  preliminary  question  must, 
therefore,  depend  on  evidence ;  which  seems  to  be  in  fa- 
Yor  of  the  company.  This  is  the  first  time  we  hear  of  the 
objection.  Both  Douglass  and  Finch,  who  now  raise  it, 
had  treated  the  company  as  valid  purchasers  in  the  first 
instance ;  and  again,  as  holding  the  interest  of  Cady,  by 
the  several  attempts  which  they  made  to  redeem.  There 
is  no  pretence  that  they  acted  in  ignorance  that  the  com- 
pany were  seeking  to  acquire  these  lands  for  themselves ; 
and  as  to  a  portion  of  the  lots,  it  appears  afifirmatively, 
that  they  had  full  knowledge  of  that  fact.  Yet  the  right 
of  the  company  was  not  questioned.  It  was  afiirmed,  and 
titles  claimed  and  taken  under  it.  These  lands  may  very 
well  be  necessary,  as  furnishing  iron  ore  and  coal ;  and  we 
cannot  intend,  especially  under  the  circumstances  of  this 
case,  that   their  acquisition  is  entirely  without  the  object 
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ALBANY,  of  the  incorporation.  If  the  right  of  the  company  had  not 
^^.^^^^  been  acknowledged,  it  is,  at  least,  doubtful  whether  they 
Ei  parto  should  be  put  to  prove  in  the  first  instance,  not  only  a  form- 
^  al  title,  but  that  the  land  is  necessary  for  corporate  use. 
However  this  may  be  in  relation  to  other  corporate  com- 
panies, it  cannot  be  so  with  one  created  for  purposes 
which  imply  the  necessity  of  owning  or  using  a  considera- 
ble real  estate.  They  would  have  an  indefinite  right  to 
purchase,  if  not  restrained  by  their  charter.  This  re- 
straint is  imposed  by  a  proviso.  It  is  a  rule  in  pleading, 
that  where  a  statute  uses  general  terms,  it  is  enough  for 
a  party  to  bring  himself  within  those  terms  ;  and  if  the  op- 
posite party  will  avail  himself  of  a  proviso,  he  must  shew 
that  his  adversary's  case  is  within  it.  The  onus  lies  on 
him  ;  and  the  reason  of  the  rule  would  seem  to  reach  the 
present  case. 

The  questions  raised,  therefore,  will  be  considered  as 
if  the  relators  were  a  natural  person,  with  full  capacity  to 
take  real  estate. 

On  the  merits,  these  motions  derive  their  intricacy  from 
blending  together  several  distinct  matters.  I  will  endeav- 
or to  separate  them. 

The  motions  involve  the  title  to  five  lots  of  land  in  Clin' 
ton  county,  and  six  in  Essex  county. 

First,  of  the  lands  in  Clinton.  The  relators,  under  the 
Suydam  Sf  Wyckoff  judgment,  purchased  at  sheriff's  sale, 
January  29th,  1825,  the  Clinton  lands,  being  lots  165, 
197,  201,  205,  and  206,  in  MauU's  patent. 

On  the  29th  of  April,  1826,  Finch  redeemed  loU  165 
and  197,  as  assignee  of  the  Webber  judgment;  and  took 
a  deed  from  the  sheriff  of  Clinton. 

The  relators  never  received  the  money  paid  by  Finch ; 
j  but  contested  his  right  to  redeem.  The  question  raised, 
^  on  this  part  of  the  case,  is,  whether  a  senior  judgment 
creditor  can  redeem  from  a  sale  under  a  junior  judgment. 
The  facts  present  the  question.  They  are  these:  The 
Suydam  ^  Wyckqf  judgment  was  docketed  May  9th, 
1812;  and  was  revived  by  scire  facias,  August  8th, 
1823.    The    Webber  judgment  was  docketed  December 
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27th,  1819.    The  relators  contend  that  their  judgroeot  is     ^"^^^^ 

.      .  JO  Q^^  1827, 

the  junior  one ;  and  that  a  senior  judgment  cannot  redeem      v^rv:^^, 
from  a  junior ;  but  must  sell ;  and,  consequently,  the  junior    p^*^''c^ 
judgment  may  pay  off  the  senior. 

It  is  certain  that  the  Suydam  fy  Wyckqff' iudgmeni  is 
junior;  its  lien  having  expired  as  to  bona  fide  purchasers 
and  subsequent  incumbrancers.  The  record  of  revival  is 
younger;  but  that  creates  no  new  lien  except  for  the  costs. 
The  effect  of  it  is  merely  to  make  the  execution  regular ; 
but  not  to  change  the  nature  of  the  lien  as  to  the  judgment 
itself. 

The  words  of  the  act,  (aess.  43,  ch.  18^1,  8.  3,)  are,  that 
it  shall  be  lawful  for  any  creditor,  who  shall  have  a  judg- 
ment which  shall  be  a  lien  on  the  real  estate  of  the  de« 
fendant,  to  redeem,  &c.  This  is  broad  enough  to  embrace 
every  judgment  creditor,  whose  judgment  is  a  lien  on  the 
land  of  the  defendant.  It  is  true,  that  it  is  not  necessary, 
for  the  security  of  the  senior  judgment,  to  redeem  ;  because 
a  sale  under  a  junior  judgment  does  not  prevent  a  sub- 
sequent sale  under  the  senior.  But  all  judgment  credi- 
tors are  included  within  the  terms  used  by  the  legisla- 
ture. Their  object  undoubtedly  was,  to  prevent  a  sacri- 
fice of  the  defendant's  property ;  and  afford  an  opportu- 
nity for  all  the  creditors  to  bid  upon  each  other,  without 
disturbing  the  priority  of  liens;  and  it  seems  to  me  the 
intention  of  the  legislature  will  be  best  promoted,  by  giv-. 
ing  a  hberal  construction  to  the  act.  Even  a  literal  con- 
struction, however,  will  give  the  benefit  of  the  action  to 
every  creditor  whose  judgment  is  a  lien  on  the  defend- 
ant's property.  That  both  these  judgments  are  liens, 
seems  admitted  by  the  parties.  No  question  of  that  kind 
is  raised. 

Assuming,  then,  that  the  Webber  judgment,  although 
senior,  has  a  right  to  redeem,  then  Finch's  redemption  was 
regular ;  and  so  much  of  the  motion  as  requires  his  deed 
under  this  sale,  to  be  surrendered  up  to  be  cancelled,  must 
be  deniod. 

Finch  then  became  seised  of  all  the  fights  of  Wi$^ 
Ufi  Um  defendant  in  the  judgments.    He  was,  in  efhctj 
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o^^n'     ''^*^*  grantee.    He  possessed  all  the  title  which  coald 
y^^yi^     be  given  by  virtue  of  a  sale  under  the  Suydam  and  fVyck- 

r^STc  «#  judgment. 

Subsequent,  however,  to  the  sale  under  the  Suydam  and 
fVyckoff  judgment^  (November  3d,  1825,)  another  sale 
was  made  under  the  Cohen  judgment,  which  was  the  oldest 
lien  among  the  seven  judgments.  For  though  three  of 
those  judgments  were  docketed  in  1812;  yet,  ten  years 
having  elapsed  since  the  docketing,  they  must  necessarily 
be  postponed  to  all  others  docketed  within  ten  years  ante- 
rior to  the  sale.  By  the  act  of  1813,  (1  R.  L.  500,  8.  J,) 
no  judgment  shall  remain  a  lien  on  any  real  estate,  as 
against  bona  fide  purchasers  or  subsequent  incumbrancers^ 
after  ten  years  from  the  time  of  docketing.  But  as  against 
the  defendant  in  the  judgment,  the  lien  remains  the  same 
as  before  the  act.  It  continues  as  against  the  defendant 
and  his  heirs,  until  payment  will  be  presumed  from  lapse  of 
time.  A  judgment  more  than  ten  years  old  may  be  a  lien 
on  the  "  real  estate  of  the  defendant,^^  in  the  language  of 
the  act  of  1320  ;  and  therefore  is  entitled  to  redeem.  Such 
a  judgment,  however,  is  not  a  prior  lien  to  those  within  the 
ten  years ;  and  must,  as  to  such  judgment,  be  considered 
junior. 

The  Cohen  judgment  was  docketed  February  10th,  1816  ; 
"^  and  was,  therefore,  in  legal  contemplation,  the  eldery  or 
more  properly  the  better  lien.  At  the  sale  under  this  judg- 
ment, on  the  3d  of  November,  1825,  Daniel  Cady,  Esq. 
became  the  purchaser.  The  same  lots  were  sold  at  this,  as 
at  the  preceding  sale  under  the  Suydam  and  W^ycArojf  judg- 
ment, on  the  29th  of  January  previous. 

It  has  been  settled  by  this  court,  that  a  sale  by  a  sheriff 
since  the  act  of  1820,  does  not  change  the  title  until  con- 
summated by  a  conveyance  ;  and  hence  a  judgment  subse- 
quent to  the  sale,  becomes  a  lien  on  the  real  estate  of  the 
defendant  ;  and  entitles  the  creditor  to  redeem  from  the 
previous  sale.  On  the  29th  of  April,  Finch,  by  virtue  of 
bis  redemption  under  the  first  sale,  became  vested  with  all 
the  estate  of  Winter;  and,  in  the  character  of  owner^  or^ 
in  tbe  language  of  the  act,  grantee,  he,  on  the  26th  of  Sep^'^ 
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ALBANY, 

tember,  1826,  within  twelve  months  from  the  Cohen  sale,     ^^Jlj^' 
redeemed  lot   197.     This  sale  being  upon  the  older  lien,      Ez  part* 
overreached  the  previous  sale ;  but  it  was  not  consummat-    *™ 
ed  when  Finch  received  his  title  under  the  first  sale.     If 
Finch  was  grantee,  then  the  Cohen  sale  and  the  certificate 
of  the  sheriff  as  to  197  became  null  and  void.     So  Mr.  C(i- 
dy,  the  purchaser,  considered  it ;  for  he  gave  Finch  a  dis- 
charge of  that  lot  from  the  sale. 

Here,  then,  was  an  end  to  all  further  redemption  as  to 
lot  197.  Even  if  Finch  was  not  grantee,  he  had  paid  the 
Ud  upon  that  lot,  and  discharged  it  from  that  sale.  This 
be  had  a  perfect  right  to  do ;  and  this  act  could  work  no 
prejudice  to  any  subsequent  incumbrancer.  It  was  re- 
leasing so  much  from  the  prior  incumbrance  ;  and  of  course, 
if  the  redemption  was  invalid  on  account  of  the  person 
making  it  not  being  entitled  to  do  so,  still  the  fund  was  in- 
creased out  of  which   the  junior  judgments  might  be  paid. 

On  the  18th  of  December,  185^6,  the  relators  purchased 
all  Mr.  Cody's  interest  in  the  Cohen  judgment,  and  in  the 
lots  sold  under  that  judgment.  If  they  became  mere  as- 
signees, then  they  stood  in  the  relation  of  purchaser,  in 
the  same  manner  as  Mr.  Cady  did  before  he  assigned  his  in- 
terest. They,  however,  contend  that  they  did  not  pur- 
chase Cady 8  bid;  but  redeemed  from  him  as  creditors; 
and  it  becomes  material  to  inquire  in  what  relation  they 
stood. 

Col.  Murray,  as  agent  for  the  relators,  they  being  as- 
signees, as  he  swears,  of  the  Suydam  and  Wyckoff  judg- 
ment, of  the  two  judgments  in  favor  of  Paysony  and  one 
in  favor  of  Kingsley,  paid  to  Mr.  Cady  his  purchase  mo- 
ney, and  ten  per  cent, ;  taking  a  written  acknowledgment 
of  the  payment,  and  an  order  on  the  sheriff  to  give  deeda 
to  the  relators  of  all  the  lots  except  1 97  ;  and  assigning  to 
them  the  Cohen  judgment,  and  all  his  interest  in  the  lots. 
In  my  judgnient,  they  are  to  be  considered  redeeming  cred- 
itors, so  far  as  regards  this  transaction.  Mr.  Cady  might 
have  required  proof  both  of  the  existence  of  their  judg- 
ments, and  of  their  being  assignees.  Whether  he  did  or 
not|  does  not  appear.     It  does  appear,  however,  by  tbt 
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ALBANY,  affidavit  of  Col.  Murray,  that  they  were  assignees  of  those 
\^^,jm^  judgments  ;  and  in  that  character  redeemed  from  Cady. 
Ex  parte      Thus  far  they  proceeded  regularly  enough  on  both  sides. 

On  the  2d  of  February,  18-27,  Col.  Murray  paid  to  the 
sheriff  of  Clinton,  $1463,  to  redeem  lots  165  and  197.  As 
to  165,  it  is  extraordinary  that  the  relators  should  have 
attempted  to  redeem  from  themselves.  As  the  facts  then 
stood,  they  were  entitled  to  a  deed  by  virtue  of  the  trans- 
fer from  Cady,  whether  they  were  purchasers  or  redeem- 
ing creditors.  As  to  197,  they  proceeded  on  the  ground 
that  Finch  redeemed  as  a  judgment  creditor,  and  not  as 
grantee.  The  facts  already  stated,  in  relation  to  this  part 
of  the  case,  shew,  in  my  judgment,  that  this  lot  was  placed 
hors  du  combat.  The  effort,  as  to  both  lots,  was,  there- 
fore, perfectly  futile.  It  will  be  recollected  that  f>oth  these 
lots  were  redeemed  by  Finch  from  the  Suydam  and  Wick' 
q^sale  ;  and  he  received  a  deed  for  them.  After  obtain- 
ing this  deed,  he  sold  lot  165  to  Douglass  in  September, 
1826. 

On  the  3d  of  February,  1927,  both  parties  appeared  be- 
fore the  sheriff  late  at  night ;  Murray  and  Aiken  for  the 
relators,  with  their  counsel,  on  one  side ;  and   Finch  and 
Gilson,  with  their  counsel,  on  the  other  side.     But  before 
this,  and  on  the  same  day,  Gilson,  on  the  behalf  of  Doug' 
lass,  had  left  $250  to  redeem  lot  165.     In  the  evening,  he 
appeared,  and  demanded  a  deed,  which  the  sheriff  declined 
giving.     About  half  past  eleven,  Murray  paid  the  sher- 
iff $100,  to  satisfy  and  extinguish  the   Webber  judgment, 
which  belonged  to  Finch,  as  a  part  of  the  redemption  of 
197.      Immediately,  Finch,   Gilson  and  Mr.    Tomlinson, 
their  counsel,   appeared.     Mr.    Swetlancl.  the  counsel  on 
the  other  side,  informed  them  that  the    Webber  judgment 
was  paid  up ;    and   that  the  money  was  jn   the   sheriff's 
hands,  and  lying  on  the  table.      Col.  Murray  informed 
them  of  the  arrangement  with  Cady,  and  Mr.  Swetland  in- 
formed them  of  the  judgment  of  which  the  relators  were 
assignees;    shewing  them  a  memorandum   of  the  assign- 
ments, containing  the  dates  and  amounts.    Mr.  TonUm^ 
/Ofrexamined  the  memofandum,  and  handed  to  the  sheriff 
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a  written  notice  signed  by  Finch^  stating  that  he  was  as-  oc^^m' 
aignee  of  the  Webber  judgment.  Murray  then  tender-  s^^s^^ 
ed  to  Finch  another  $  100,  in  satisfaction  of  that  judgipenti  Ez  Mrta 
which  he  refused  te  receive.  Mr.  TamUnson^  as  coun^ 
sel  for  Finch  and  DouglaaSy  required  of  Messrs.  Murray 
and  Shetland,  and  of  the  sheriff,  some  evidence  of  the 
existence  of  their  judgments,  and  of  their  right  to  them. 
None  was  offered  except  the  memorandum.  This  con* 
tained  the  titles,  and  the  sums  claimed  to  be  due,  as  1  be« 
fore  mentioned ;  and,  in  a  note,  it  was  stated  that  they 
were  assigned  to  the  relators,  whose  counsel  now  claimed 
5  or  6000  dollars.  Mr.  Tamlinaon  protested  against  the 
right  of  the  relators  to  tender,  or  the  sheriflf  to  receive 
payment  of  the  Webber  judgment.  He  then  stated  that, 
in  virtue  of  the  Webber  judgment  and  of  the  Vechio  judg- 
ment, he  redeemed  lots  165,  201,  205  and  206;  and  paid 
$450  for  that  purpose.  He  handed  the  sheriff  a  memo- 
randum, containing  the  titles  and  the  amount  of  the  judg- 
ments ;  stating  that  the  Webber  judgment  was  assigned  to 
Finchy  and  the  Vechio  judgment  to  Douglass.  The  sum 
paid  was  the  amount  bid  by  Cady^  with  ten  per  cent.  CoL 
Murray  required  payment  of  the  judgments  assigned  to 
the  relators,  to  which  the  answer  was  given,  that  they  had 
produced  no  evidence  either  of  the  existence  of  their  judg- 
ments or  the  amount,  or  of  the  assignments.  Mr.  Tom^ 
Unson  states,  in  his  affidavit,  that  on  the  Payson  judgment 
about  3000  acres  of  land  were  sold  in  Essex  county ;  and 
on  the  Suydam^nA  ^yc/cq^  judgment  about  1500  acres 
of  land  in  Clinton  county,  for  a  sum  nearly  the  amount  of 
the  judgment.  Gilson  swears  that  previous  to  the  re^ 
demption  by  Mr.  Tondinsony  he  demanded  to  know  the 
amount  of  liens  on  the  lots,  declaring  that  he  was  prepar- 
ed to  pay  all  previous  liens ;  that  he  asked  for  exemplifi^ 
cations  of  the  judgments,  or  certificates  from  the  clerk  that 
there  were  such  judgments. 

On  these  facts,  the  question  arises,  who  is  entitled  to  a 
deed,  the  relators.  Finch  or  Douglass  7  As  to  197,  I 
plaoe  it  oat  of  the  case,  on  the  ground  that  it  was  redeem- 
ed by  the  grantee  of  the  defendant.    Thoogh  if  JPiiidfthid 
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ALBimr,  acted  as  a  creditor,  when  be  redeemed  from  Cttdy,  tbeo 
^^„^^^  the  relators  have  done  enough  to  entitle  them  to  a  deed 
Ez  Mrt»  under  their  judgment  in  favor  of  Kingsley.  My  opinion, 
however,  as  to  that  lot,  is,  that]  no  deed  is  to  be  given  to 
any  one.  As  to  the  other  lots,  they  seem  to  me  to  be  all 
in  the  same  condition.  They  were  all  sold  under  the  Sujf- 
dam  and  fVyckqff'  judgment.  Finch  took  a  deed  of  165 
and  197 ;  and  the  relators  took  deeds  of  the  other  three 
lots  under  the  same  sale.  That  sale  was  overreached  by 
the  Cohen  sale  and  purchase  by  Mr.  Cady;  and  the  rela- 
tors, as  his  assignees,  or  as  redeeming  creditors  from  him, 
are  entitled  to  a  deed,  unless  that  right  has  been  divested 
by  the  acts  of  other  creditors.  Their  attempt  to  redeem 
165  and  197, 1  have  already  considered  as  futile  and  of  no 
effect. 

Did,  then,  either  Finch  or  Douglass  obtain  a  preference  ? 
They  united,  and  Mr.  Tomlinson  for  them  paid  the  amount 
of  the  Cady  bids,  and  ten  per  cent. ;  but  no  more.  If  the 
relators  were  assignees  only  of  Cady,  then  enough  was 
done ;  and  Finch  and  Douglass  are  entitled  to  a  deed.  If, 
however,  the  relators  were  redeeming  creditors,  and  fur- 
nished evidence  of  that  character,  then  enough  was  not 
done.  When  evidence  was  called  for,  all  that  was  fur- 
nished was  a  memorandum  unsigned  by  any  one,  and  an 
assertion  made  by  CoL  Murray,  that  the  relators  were  aa- 
signees  of  those  judgments.  Mr.  Tomlinson  declares  him- 
sdf  ready  to  discharge  any  lien  which  they  are  entitled  to 
receive.  No  evidence  is  produced  shewing  title  to  any 
judgment,  except  the  direction  from  Mr.  Cady  to  the  she- 
fT  '"  riff  to  convey.    Then  Finch  and  Douglass  are  entitled  to 

a  deed,  if  they  were  judgment  creditors  having  a  lien. 

First,  was  the  Webber  judgment  a  lien  ?  It  was,  unless 
the  lien  had  been  discharged,  either  by  the  redemption 
under  the  first  sale,  or  by  the  tender  just  before  the  re- 
demption. As  to  the  first  redemption,  that  cannot  be  a 
satisfaction ;  for  although  he  derived  a  title  under  it,  it  was 
but  nominal,  and  like  a  conveyance  from  Winter  himself. 
This  was  not  a  case  of  tender.  It  is  like  that  of  Jackaon 
▼.  Law,  (5  Cawen,  248,)  in  which  it  was  decided  thai  a 
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tender  by  one  judgment  creditor  to  another  did  not  dis-  Q^^fjJ?* 
charge  the  lien.  The  Webber  judgment,  then,  was  a  sub-  v>v^ 
sieting  lien  ;  and  the  redemption  good.  Pero*^C«. 

Was  the  Vechio  judgment  a  lien  ?  It  was  docketed  Jan- 
uary 10th,  1812 ;  and  not  revived.  The  first  sale  was  un- 
der the  Suydam  and  Wyckcff  judgment,  which  was  dock- 
eted May  9th,  1812 ;  and  revived  August  8th,  1823.  Both 
judgments  had  lost  their  lien  as  to  junior  judgments  and 
bona  fide  purchasers.  Which  was  the  prior  judgment  ?  If 
they  are  to  take  rank  according  to  their  dates,  then  the  first 
sale  was  on  the  junior  judgment.  If  the  priority  is  reverS' 
ed  by  lapse  of  time,  then  the  first  sale  was  under  the  elder 
judgment ;  and  the  junior,  not  having  redeemed  from  that 
sale,  lost  its  lien  altogether ;  and  cannot  redeem.  In  my 
judgment,  it  comports  best  with  the  policy  of  the  act,  and 
the  intention  of  the  legislature,  to  hold  that  the  lien  of  both 
bad  expired  as  to  all  concerned,  except  the  defendant  and 
his  heirs ;  and  as  to  them,  that  the  liens,  thus  qualified, 
rank  as  if  the  act  of  1813  had  never  been  passed.  If  this 
is  correct,  then  the  Vechio  judgment  was  entitled  to  re- 
deem ;  and  therefore,  under  either  Finch  or  Douglass, 
the  redemption  by  Mr.  Tomlinson  was  good. 

There  is  no  ground,  therefore,  for  a  mandamus  to  the 
sherifi'of  Clinton^  to  convey  165,  201,  205  and  206,  to  the 
relators.  Finch  or  Douglass^  or  both,  are  entitled  to  deeds 
of  those  lots  as  redeeming  creditors. 

The  motion  of  the  relators  as  to  these  lands  must  be 
denied. 

As  to  the  lands  in  Essex.  Lots  73,  74,  123,  159,  160 
and  188,  were  sold  by  the  sheriff  of  Essex,  under  the  Fay- 
«on  judgment,  August  3d,  1825;  and  purchased  by  Aihin, 
On  the  2d  of  November,  1826,  Douglass,  by  virtue  of  his 
Vechio  judgment,  redeemed  160,  159,  123  and  188 ;  and 
received  a  deed  on  the  4th  of  November,  1826.  On  the 
lOth  of  September,  1825,  lots  73,  74,  1^23  and  160,  were 
sold  by  the  same  sheriff  under  the  Cohen  judgment ;  and 
purchased  by  Mr.  Cady.  On  the  10th  of  December,  1826, 
Douglass  regularly  redeemed  123  and  160 ;  and  paid  the 
sherifi*  the  amount  which  he  claimed  for  the  money  bid  on 
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73  and  74»  and  ten  per  cent. ;  and  after  the  15  months  had 
expired,  he  conveyed  the  whole  to  Douglass.  It  was 
agreed  between  Douglass  and  the  sheriff,  that  if  enough 
was  not  paid,  the  sheriflf  should  pay  it  ;  and  when  Col. 
Murray  called  and  demanded  a  deed  for  the  relators,  the 
sheriflf  had  money  enough  lying  on  his  table,  which  he  was 
about  to  offer ;  but  Col.  Murray  declared  ho  would  not 
take  any  money  on  any  of  the  lots  sold  and  redeemed,  un- 
til he  had  consulted  Mr.  Swetland.  The  sheriff,  in  fact, 
tendered  to  Col.  Murray  only  $22,50  for  both  lots ;  where- 
as, one  sold  for  $29,10;  and  the  other  for  $20,90.  The 
short  payment  no  doubt  was  a  mistake  of  the  sheriff. 

The  questions  arising  on  this  part  of  the  motion  are,  1.  Is 
the  Vechio  judgment  a  subsisting  hen  which,  will  autho- 
rize a  redemption  ?  2.  If  it  is,  then  does  the  short  payment 
vitiate  the  redemption  as  to  73  and  74?  If  it  does  not, 
then  the  relators  must  fail  in  this  part  of  the  motion.     If 

it  does,  then  their  motion  must  be  granted  as  to  these  two 
lots. 

The  first  of  these  questions  I  have  already  attempted 
to  answer.  The  second  has,  I  think,  been  decided  in  the 
case  of  Dickinson  v.  Gillilandy  (1  Cowen,  498.) 

The  conclusion  is,  that  so  much  of  the  motion  as  requires 
the  sheriff  of  J^^ex  to  convey  lots  73  and  74  to  the  rela- 
tors, be  granted ;  and  the  residue  denied. 

Rule  accordingly. 


Power  against  Van  Buren. 

Whiting  and  Clark  against  The  Same. 

LoRiLARD  against  The  Same. 

fk,  wuT^md      Judgment  being  in   favor  of  the   plaintiff  in  the  first 
Ib  th«  umn,  cause,  by  confession  on  bond  and  warrant,  on  the  24th  of 

Ml  luciM|  wnieii 
w«t«  ia  dM  iPitf 


wHwrgiMi^ %uwarvuumm  v« iMuungi  uul could Dot,  ther«rora,be  toId  till  ipringi  without  fireat 
uddMpWRli^tkinAM^ii^^        oOoot to dabj a nle till  tpraig;  mM, that thS did 


tktjLyb.  iltfmiit  or  fttMidMt  u  to  labMqiM&tinciitioM. 
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November,  1826,  his  attorney  enclosed  a  fi*  fa.  in  a  letter 
to  a  deputy  sheriflf  of  Columbia,  who  received  it  the  aame 
day;  and  on  the  4th  of  December,  levied  on  the  defend* 
ant's  personal  property.  A  fi,  fa.  in  the  second  cause 
came  to  the  hands  of  the  under  sheriff  of  the  same  county^ 
January  3d,  1827  ;  and  was  immediately  levied  on  the  de- 
fendant's personal  property.  On  the  Gth  of  the  same  Jan* 
nary,  a^.  fa.  in  the  last  cause  was  received  by  the  under 
sheriff  and  levied  on  l!ie  same  property. 

The  fi.  fa.  in  the  first  cause  was  tested  of  October  term, 
1826,  and  made  returnable  at  May  term,  1827;  and  the 
letter  enclosing  it  directed  the  deputy  to  levy  on  the  person- 
al property,  horse  and  waggon,  &c.,  stock,  tanner  and  cur- 
rier's tools,  &c.,  and  have  them  receipted.  That  there  need 
not  be  any  sale  till  about  the  first  of  May.  The  levy  wa8 
made  accordingly  ;  and  the  greater  part  of  the  property 
seized  was  hides  in  the  vats,  then  undergoing  the  process  of 
tanning,  which  could  not  be  broken  up  and  sold  without 
sacrificing  most  of  the  labor  already  bestowed  upon  them, 
with  the  bark  used  in  tanning;  and  the  sale,  in  truth, could 
not  be  made  with  full  advantage  till  warm  weather  in  the 
spring.  This  was  the  principal  reason  why  the  execution 
was  made  returnable  after  an  intervening  term  ;  and  the  di- 
rections given  as  to  the  time  of  sale.  After  the  subse- 
quent executions  were  levied,  however,  the  attorney  for 
the  plaintiff,  Power,  wjote  to  the  deputy  to  hasten  th^ 
sale,  which  took  place  sooner  than  was  originally  contem- 
plated. 

On  a  motion  now  for  a  rule  upon  the  sheriff  of  Colum- 
bia to  apply  the  proceeds  of  the  sale  upon  the  junior  exe- 
cutions occording  to  their  priority,  no  actual  fraud  appear- 
ed to  have  been  intended  by  the  delay.  But  one  question 
was,  whether  the  first  ^J.  fa.  was  not  a  dormant  one,  by  rea- 
son of  the  directed  delay  ;  so  as  to  give  preference  to  the  ju- 
nior executions. 
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Powtr 

▼. 

Van  Buren. 


A.  Vanderpodf  for  tt 
id.  110. 

E.  WiUiams,  contra. 
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n?^if»'  Cyrkt.  No  actual  fraud  is  pretended ;  and  a  reason  it 
given  for  the  delaj,  which  we  cannot  but  approve.  It  was 
to  prevent  the  sale  of  the  defendant's  property  at  a  great 
sacrifice,  which  could  be  avoided  only  by  postponing  the 
sale  till  spring.  We  think  an  execution  cannot  be  consid- 
ered dormant,  because  it  thus  seeks  to  make  the  most  of 
the  property  taken  ;  though  some  little  delay  be  the  conse- 
quence. 

Motion  denied. 


Brant,  ex  dem.  Buckbee  and  wife,  against  Fowler. 
]^^!II.L^      On  the  trial  of  this  cause,  after  the  judge  had  concluded 


2jw«n»*of »  his  charge,  several  of  the  jurors  requesting  permission  to 
It  wu  ooBurnt-  go  out,  the  judge  told  them  they  could  go  accompanied  by 
druik  brwS^\  &n  officcr.  One  of  them,  misunderstanding  the  charge  of 
2y^  ^^^  the  judge,  while  out  separated  himself  from  the  officer,  and 
e?"^^**  ^^^^  about  1-3  of  a  gill  of  brandy.  The  verdict  was  for 
y«t  the  defendant. 


Cm^ci  11101112  On  motion  now  in  behalf  of  the  plaintiff,  to  set  aside  the 
verdict  for  the  irregularity,  the  affidavit  of  the  juror  was 
produced  shewing  his  mistake  ;  and  that  he  drank  this  small 
quantity  of  brandy  to  check  a  diarrhoea,  which  he  had  in- 
curred by  drinking  new  cider.  The  affidavit  of  another  ju- 
ror was  also  produced,  showing  that  the  juror  who  had 
drank,  joined  them  for  deliberation,  in  due  season ;  con- 
ducted himself  with  great  propriety  ;  was  chosen  foreman, 
and  delivered  the  verdict. 

jB.  Bleecker,  for  the  motion,  cited  People  v.  Douglass, 
(4  Cowen,  26.) 

fV.  Nelson,  contra,  cited  1  Cowen,  221 ;  2  id.  259 ;  3  W. 
355. 

Curia.  We  cannot  allow  jurors,  thus  of  their  own 
head,  to  drink  spirituous  liquor  while  engaged  in  the  course 
of  a  cause.    We  are  satisfied  [that  here  has  been  no  mis- 
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chief;  but  the  rule  is  absolute,  and  does  not  meddle  with 
consequences.  Nor  should  exceptions  be  multiplied.  We 
have  set  aside  verdicts  on  error  for  this  cause,  even  where 
the  parties  consented  that  the  jury  should  drink.  The 
People  V.  DouglaaSy  though  a  criminal  cause,  is  in  point 
for  the  principle  of  this  motion,  which  must  be  granted, 
the  costs  to  abide  the  event  of  the  suit. 
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BrMt 

Fowltr. 


Motion  granted. 


The  district  attorney  of  the  city  and  county  of  Albany^  ^n^  "^iSlS 


having  claimed  the  right  to  be  present  with  the  grand  ju-  Jj«*  ^ 

ry,  and  to  conduct  the  examination  of  witnesses;  and  the  «neptiod(m 

court  of  sessions  being  divided  in  opinion  on  the  subject, 

it  was  submitted  to  this  court. 
\ 

Curia.    The  district  attorney  ought  not  to  attend  the 

grand  jury  for  the  purpose  of  examining  witnesses,  nor 

for  any  other  purpose,  except  to  advise  them  upon  any 

question  which  they  may  put  to  him    in  relation  to  their 

duty. 
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ALBANY, 
Oct.   18t7. 

Center  CiaTTER   OgaitlSt   TlIE    AMERICAN   INSURANCE   CoMPANY 

^    .  /•   -  OF  New-York. (a) 

Amencanlns.  ^ 

Co.ofN.  Y.  The  Same  against  Iiie  Same. 

,-  ,         The  first  suit  was  assumpsit  for  a  total  loss  on  a  valued 

If  a  V  easel  or  ^ 

noods intured  on  policy  of  insurance  upon  the  ship  Pallas,  owned  by    the 

a  tea  voyage,  be**'  ^  •  i         mi 

damaged  to  plaiDtitT,  valued  at  »%*10,  000,  the  sum  subscribed,  on  a  voy- 
STihe  Yaiue,by  agc  at  and  from  New-Orleans  to  Havre ;  and  at  and  from 
S7a^iiIfJr*Jhi  thence,  back  to  a  port  of  discharnje  in  the  United  States. 
assured  roar  a-  The  CAUse  was  tried  at  the  NeW'Yoj'k  circuit,  April    15lh 

D,  and  re-  '       '^ 

for  atoui  1826,  before  Walworth,  C.  Judge. 


AatothoTes-  On  the  trial,  the  policy  was  produced  and  proved,  bear- 
iS^oTihe'r^  Jng  date  November  24th,  1824.  It  appeared  that  on  the 
«*oMhaifof  22d,  the  FaKa«,  being  seaworthy,  left  New-Orleans  with 
tK^  hllf"^"  h"  *  ^""  cargo  of  cotton  ;  and  proceeded  on  her  voyge  down 
general  market  the  Mississippu     Oh  the  23d,  she  struck  upon   the  spit,  a 

value  of  the  yes-  ...  •       ,•     •       i  .     ■  i       r     i  •  « 

■el  at  the  time  little  Horth  ot  the  bar  at  the  mouth  of  that  river ;  and  on 
not  her  Yaiue for  the  24th  grounded  on  the  bar.  In  consequence  of  injuries 
▼oTMlTor' wr-  received  here,  she  was  obliged  to  put  back  to  New- Orleans 


In  estunaling  the  expeni^e  of  the  repnirs,  Pitch  fum  is  to  be  taken  as  ^\r.1  p'a'o  hrr  in  it  aUji  flM^ 
hi  ffeneral  with  the  same  kind  of  materials  of  whi'h  Aw  w.is  iMimp^std  ai  tl  o  tunc  <  f  il.i-  dj-ast«-r. 

Thus,  if  she  be  copper  sheathed,  and  her  sheaihin;;  injured  or  de-^lroyed  bv  (Ijc  dihasit  r.  iKc  expense 
of  repairing  or  re-sheathinp  with  the  same  material,  must  he  taken  into  account ;  and  (his  though  a 
abeatning  oTwood  might  render  her  seaworthy  for  the  vuvagf^ 

The  expense  of  thus  repairing  at  the  p..rt  of  necessity,  i<  the  true  test  for  determining  tlic  amount  of 
the  injury. 

The  term  repair  moans  to  amend  or  restore,  or  fully  reinstate  ihe  vesse'. 

Where  a  ship  is  injured  by  a  peril  insured  agauist,  to  fnorr  than  c*ie  half  of  her  value,  and  a  sale  ia 
racominended  on  proper  surveys,  <ein6/e,  that  the  master  may  sell.  Bi'  it'  I.e  ^'11  itnpro;  orly,  and  with* 
out  autheritVi  this  does  not  take  away  the  right  in  the  a.^fiured  uftrrwards  to  al):u:(ii:ii. 

In  general,  the  master  cannot  impair  the  right  to  abandon  by  any  act  i.v  may  do.  Repairing  and 
fHitting  the  vessel  on  her  voyat'c  is  one  exception. 

The  abandonment  of  a  vessel  does  not  effect  the  remedy  on  the  policy  upon  ilip  riei<;ht. 

But,  in  general,  where  another  vessel  ran  be'obtained  to  carry  uu  ihc  i-  .r;'0  'mm  ihe  port  of  aban- 
donmentf  it  is  the  duty  of  the  master  to  transiiip  Uie  cargo  and  earn  frc:«:iit :  and  if  he  negU-n  to  do 
(hia,  the  insured  on  freight  cannot  recover. 

Tat,  where  a  vessel  was  driven  back  to  the  port  of  departure,  and  tlerc  }ibun(i<n>-d  a<<  fur  a  total  lossi, 
BO  pr<^reat,  therefore,  being  made  in  the  voyage,  and  no  freiifht  pro  rata  ithieri-f  caned,  i(  oii|Th  the 
ipods  were  accented  by  the  shippers ;  heldy  that  the  loss  on  freij^ht  was  ab.«olutcl\  total;  that  there 
wai  nothing  to  aoandon  to  the  underwriters  on  the  freight ;  and  that  under  such  circumstances,  tbe 
naater  was  not  bound  to  procure  another  vessel,  and  proceed  with  tlie  goods,  to  warrr.iU  a  recuvory  up- 
«o  the  freight  policy. 

Where  a  vessel  proceeds';  but  is  totally  lost  at  so  early  a  stace  of  the  voyage  that  more  than  half 
the  freight  must  be  lost  to  the  assured,  and  the  shipper  receives  his  good.s,  it  is  a  tecb'.nical  total  loH 
cf  the  iraght,  and  the  assured  may  abandon. 

The  three  objects  of  insurance,  vet«e/,  cargo  and  freight,  stand  on  the  same  ground,  lis  to  tochnkal 
loUl  loM  bj  a  deterioration  to  more  than  one  half  of  the  value.  \ 

(#)  IWf  JlriieMM  toot  dmdid  at  Augu§t  Urm  fcwi,  and  Mt  teeond  at  the  pretenk  term. 
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t6  be  repaired,  where  she  arrived  on  the  5th  of  December.    ^^^^» 

Oct.  IMl, 

On  the  6th,  and  several  subsequent  days  in  that  month,  she  ^^ 


k 


underwent  the  proper  examination  and  surveys  by  the  port  Center 
wardens ;  who  recommended  a  sale,  in  consequence  of  the  ilmerU^^ 
lairge  amount  which  was  required  to  repair  her.  On  tKe 
17th  of  January,  18*25,  she  was  sold  accordingly  by  the 
master,  and  Russell  the  consignee.  This  was  also  sanc- 
tioned by  the  examination  of  Andrew  Segmn,  master  cai*- 
pienter,  and  captains  Jacob  Formany  W.  Fosdick  and  Ed- 
ward NicoUy  who  also  made  a  survey,  and  reported  in  favor 
of  a  sale.  The  ship  brought,  at  a  vveli  attended  auction, 
$2,800.  On  the  21st  of  January,  4  days  nfter  the  sale, 
the  plaintiflf  abandoned  the  ship  to  the  underwriters  as  for 
is^  total  loss:  and  now  claimed  $8431,21,  the  amount  of 
that  loss,  after  crediting  the  net  proceeds  of  the  sale  ;  and 
charging  interest  from  the  day  of  the  abandonment. 

It  farther  appeared  that  the  Fallas  was  originally  sheath- 
ed with  copper ;  and  that  in  consequence  of  the  disaster,  it 
became  necessary  to  re-sheath  her  in  some  way.  The  arti- 
cle of  copper  could  not  be  procured  for  this  purpose  dt 
NeiW- Orleans ;  but  was  procurable  cither  at  the  city  of 
New-York  or  at  Havre :  not  nearer  than  New-York.  That 
a  ifheathing  of  wood  would  render  her  sea  worthy,  and 
competent  to  the  performance  of  the  voyage  with  a  full 
cargo;  but  on  her  reaching  New-Orleans y  the  cargo  was 
landed ;  and  the  shippers  declined  reshipping,  unless  she 
was  first  sheathed  with  copper.  The  purchaser  finally 
sheathed  her  with  wood  ;  completing  the  repairs  about  the 
1st  of  May,  1825.  A  sheathing  with  copper,  if  it  had  been 
procurable  at  New-Orleans,  would  have  been  much  more 
expensive  there,  than  zi  New-York  or  Havre. 

The  counsel  for  the  parties  agreed  that  for  the  purpose  of 
determining  the  comparative  amount  of  repairs  which 
would  constitute  the  right  to  recover  for  a  total  loss,  the 
valuation  in  the  policy,  of  $  10,000,  should  be  taken  as  the 
true  value  of  the  vessel. 

They  then  proceeded  to  evidence  upon  the  comparative 
amount  of  repairs;   the  question    being    the  usual  one^ 
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o^ittT^'    ^b^^l^^i*  ^^^  ^^ip  ^^  deteriorated  by  the  disaster  to  more 
s^^y/^    than  one  half  of  her  value. 

CcBtor  For  this  purpose  the  estimate  exhibited  by  the  plaintiff  as 

▲oMricvi  Im.  a  part  of  his  preliminary  proof,  was  read  on  the  part  of  the 
^      •       defendants,  by  consent.     Depositions  were  read  and  oral 
testimony  received  on  both  sides. 

The  counsel  for  the  defendants  prayed  the  judge  to  in- 
struct the  jury, 

''That,  for  the  purpose  of  ascertaining  whether  a  con- 
structive total  loss  had  occurred,  the  sum  at  which  the 
vessel  was  valued  in  the  policy,  was  to  be  assumed,  &c/' 
(Agreed  to  as  above  mentioned.) 

''  That  the  plaintiff  had  no  right  to  abandon  on  the 
ground  that  the  ship  was  incapable  of  being  repaired  at 
NeW'Orleana,  because  materials  for  re-coppering  her  could 
not  be  there  procured ;  but  if  the  jury  should  be  satisfied 
from  the  evidence,  that  the  vessel  could  have  been  repaired 
at  New-Orleans,  without  re-coppering,  so  as  to  render 
her  competent  to  perform  the  voyage  insured  with  a  full 
cargo,  the  abandonment  could  not  be  sustained;  and  the 
recovery  of  the  plaint^s  must  be  confined  to  a  partial  loss. 
And  that,  in  estimating  the  expense  of  repairs,  no  repairs 
for  defects  existing  prior  to  the  peril  which  had  occasioned 
the  loss,  or  arising  subsequent  to  the  arrival  of  the  vessel  at 
New-Orleans,  were  to  be  taken  into  calculation,  unless 
such  repairs  were  necessary  to  render  the  vessel  seawor- 
thy." 

The  counsel  further  prayed  the  judge  to  instruct  the 

j«""y> 

''  That  there  was  no  evidence  to  justify  the  sale  of  the 

vessel,  on  the  ground  of  necessity ;  and  that  no  circum- 
stances had  been  shewn,  to  warrant  the  sale,  even  on  the 
supposition  that  a  technical  total  loss  had  occurred.  And 
that  the  sale  having  been  made  by  the  master,  and  Mr. 
Russell,  the  agent  of  the  assured,  prior  to  the  abandon- 
ment, was  to  be  considered  as  the  act  of  the  plaintiff;  and 
rendered  his  abandonment  invalid.^^ 
The  judge  declared  his  opinion, 
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^<  That  the  mere  inability  of  the  plaintiff  to  re-copper     Albany, 
the  vessel  at  New-Orleans,  if  she  were  not  in  fact  injur-    v^^^.^^.^ 
ed  to  half  her  value,  and  could  be  otherwise  rendered  sea-       Center 
worthy,  was  not,  of  itself,  sufficient  ground  of  abandonment.  Anerieute. 
But  that  the  plaintiff  toas  clearly  entitled  to  have  his 
skip  repaired,  and,  of  course,  re-coppered  at  the  expense 
<y  the  defendants.    And  if  the  jury  should  be  of  opinion, 
that  the  expense  of  re-coppering  the  vessel  at  Havre,  or 
New-York,   in  addition  to  such  repairs  in  New-Or* 
leans  as  would  have  rendered  the  vessel  competent  to 
perform  the  voyage  insured,  would  have  exceeded  a  moie^ 
iy  of  her  value  making  the  deduction  of  one  third  new  for 
old,  and  charging  the  piaintifT  with  the  old  materials  not 
used,  the  abandonment  was  valid ;   and  the  plaintiff  en- 
iitled  to  their  verdict  for  a  total  loss.^^ 

To  this  opinion  the  counsel   for  the  defendants  except- 
ed. 

The  judge  charged, 

"  That  the  right  of  the  plaintiff  to  recover  for  a  total  loss, 
depended  solely  on  the  question  whether  the  vessel  was 
deteriorated  half  her  value ;  and  that  they  were  bound  to 
consider  her  as  so  injured,  if  they  believed,  from  the  evir 
dence,  that  the  expense  of  re-coppering  her  at  Havre  or 
New-York,  in  addition  to  such  partial  repairs  at  New-Or- 
leans as  would  have  rendered  her  seaworthy,  and  making 
the  usual  deductions  and  charge^,  would  have  exceeded  a 
moiety  of  the  sum  at  which  she  was  valued  in  the  policy. 
That  he  had  made  a  statement,  which  he  would  submit  to 
them,  according  to  his  view  of  the  evidence ;  and  which 
was  founded  partly  on  A.  Seguin's  answer  to  the  ninth 
direct  interrogatory,  who  was  a  witness  on  the  part  of  the 
defendants;  which  statement  he  believed  to  be  correct; 
and  which,  if  correct,  clearly  entitled  the  plaintiff  to  re- 
cover for  a  total  loss.  That  such  were  his  views  of  the 
evidence  :  and  if  they  agreed  with  him  in  opinion,  the  plain- 
tiff would  be  entitled  to  a  verdict.  But  this  was  a  question 
of  fact,  which  it  was  their  province  to  decide.  This 
statement  was  as  follows  : 
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oc'^iM?-  *^<^^***'*'*  Statement  of  the  expense  of  repairs  at  iVeto- 

vjlv^  Orleans,                                                             $5200 

^*n^^  Difference  of  expense  between  sheathing  with  one 

An«ric»niiif.  uich  and  one  and  a  quarter  inch  plank,                      1500 

$6700 
Deduct  old  copper,  800 

5900 
Commissions,  177 

Coppering  in  JNew-York,  2500 

$8577 
Deduct  1-3,  2859 


$5817 
Verdict  for  the  plaintiff^  for  $8431,21,  the  sum  claimed. 

The  second  suit  was  upon  the  policy  on  freight,  valu- 
ed at  $6000,  for  the  same  voyage.  In  this  suit,  the  ver- 
dict was  for  the  plaintiff,  by  agreement,  subject  to  the 
opinion  of  the  court.  The  principal  facts  were  the  same 
as  above,  in  the  suit  on  the  vessel  policy  ;  the  plaintifT 
abandoning  both  for  vessel  and  freight  at  the  same  time. 
It  was,  moreover,  agreed,  that  the  following  facts  should 
be  inserted  in  the  case,  as  having  been  found  by  the  jury  : 
1.  That  the  vessel  could  not  have  been  repaired  at  New* 
Orleans,  by  re-coppering  her :  2.  That  if  the  copper 
could  have  been  procured  there  at  its  usual  price,  the  ex- 
pense of  full  repairs  would  have  exceeded  the  moiety,  mak- 
ing the  usual  deduction :  3.  That  the  vessel  might  have 
been  repaired  there,  sheathing  her  with  wood,  so  as  to  ren- 
der her  seaworthy  and  competent  to  the  voyage,  at  less, 
than  a  moiety :  4.  That  the  expense  of  rcrcoppering  at 
Havre  or  New-York,  added  to  repairs  and  sheathing  with 
wood  at  New-Orleans,  would  have  exceeded  a  moiety  of 
the  valuation  at  New- Orleans. 

It  was  also  admitted,  that  under  an  adjustment  of  gen- 
eral average  at  Neto- Orleans,  the  plaintiff  was  bound  to 
pay  $237,47  ;  and  that  he  was  entided  to  recover  to  that, 
amount ;  the  supreme  court  to  reduce  the  verdict  to  what 
they  should  think  the  plaintiff's  rights  to  be. 


OF  THE  STATE  OF  NEW-YORK. 

yerdict  for  the  plaintiff  for  $6694,42. 

Motion,  by  the  defendants,  for  a  new  trial  in  the  ^rst 
cause ;  and  by  the  plaintiff  for  judgment  in  the  second.  Center 

It  was  agreed  that  the  plaintiff's  counsel  should  open  f;^*^^ 
the  argument. 

G.  Griffin,  for  the  plaintiff.  1.  The  partial  repairs  at 
New-Orleans y  with  full  repairs  elsewhere,  exceeded  a 
moiety  of  the  valuation. 

2.  If  the  repairs,  wherever  made,  would  exceed  a  moie* 
ty,  the  assured  had  a  right  to  abandon. 

3.  The  right  to  abandon  was  not  defeated  by  the  sale* 

4.  The  assured  had  a  right  to  abandon  on  the  mere 
ground  that  the  vessel  could  not  be  re-coppered  at  iVeto- 
Orleana. 

5.  He  had  this  right,  if,  from  appearances,  and  the. 
opinion  of  the  best  judges  that  could  be  selected,  the  ves- 
sel was  irreparable,  except  at  an  expense  exceeding  her 
value  when  repaired. 

6.  The  value  of  the  vessel  at  JS'ew- Orleans y  not  that  in 
the  policy,  should  be  taken  to  determine  whether  the  de- 
terioration exceeded  the  moiety. 

As  to  the  ist  point,  he  said  it  was  a  question  of  fact. 

As  to  the  2d  point,  the  vessel  must  be  put  in  statu  quiK 
The  question  is,  what  will  it  cost  to  make  her  so  ?  (4  CotCK, 
en,  245,  per  Savage,  Ch.  J.)  Sheathing  with  wood  will: 
not  do.  She  was  sheathed  with  copper.  Loss  of  voyage 
is  not  the  question.  If  deteriorated  more  than  1-2,  the  mh. 
sured  may  abandon,  though  the  vessel  may  have  readied*  • 
her  port  of  destination.     {4  Bin.  386.     3  Serg.  ^  JRawU^ 

25,) 

As  to  the  3d  point,  the  sale  was  4  days  previous  to  thoi 
abandonment.  It  was  made  without  the  plaintiff's  know- 
ledge. The  captain  had  a  right  to  sell.  (11  John.  29S« 
3  Moore,  115.  8  Taunt.  755.  4  Serg.  ^  Lowb.  272. 
PhU*  on  Ins,  401,  412.)  But  whether  this  be  so  or  not, 
an  abandonment  relates  back  to  the  time  of  the  disaster.;, 
and  if  this  justified  the  abandonment,  no  subsequent  acta* 
of  agents  could  defeat  the  right*    (9  John.  96.    uL  &)v 
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A^^Jji         As  to  the  5th  point,  he  cited  Phil,  on  Ins.  400;  11  John. 
395  ;  8  Taunt.  755 :  and  as  to  the  6th,  Phil,  on  Ins.  401, 
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CMtar  402 ;  1 1  John.  295  ;  4  Cowen,  246. 
ijfyi^Tj_T-_r  As  to  the  freight  policy  ;  in  addition  to  the  above  points, 
he  said,  the  technical  loss  of  the  vessel,  constituted,  per 
SBy  a  total  loss  of  freight,  inasmuch  as  no  vessel  could  be 
obtained  to  transport  the  cargo  at  Idss  than  1-2  the  freight 
vtlued  in  the  policy. 

The  general  rule  is,  that  a  total  loss  of  the  vessel,  acta- 
al  or  technical,  includes  the  total  loss  of  freight.  {Phil, 
on  Ins.  424.  3  John.  Cos.  99.  IS  John.  Rep.  210.  15 
Mass.  Rep.  346.) 

Again  :  By  the  abandonment,  the  property  in  the  vessel 
passed  to  the  underwriters.  (1  John.  Cas.  377.  2  id. 
443.  3  Cain.  16.  PhU.  on  Ins.  478,  479.)  This  did  not 
defeat  the  freight  policy.  (3  John.  Rep.  55.)  Then  the 
plaintiff  had  no  further  control  over  it.  If  he  had  used 
the  vessel,  he  would  have  been  a  trespasser. 

If  the  plaintiff  had  repaired  of  wood,  the  shippers  woold 
have  refused  to  re-ship.  They  had  a  right  to  a  coppered 
vessel,  for  which  they  had  contracted  ;  and  actually  refuse- 
ed  to  re-ship  without  it. 

There  was  no  obligation  to  tranship  the  cargo  at  an  ex- 
pense of  more  than  1-2  the  freight.  The  case  which  will 
be  relied  on,  {Bradhurst  v.  Col.  Ins.  Co.,  9  John.  17,) 
does  not  require  it  in  such  a  case  as  this.  There  the  ex- 
pense would  have  been  trivial.  The  court  did  not  mean 
that  the  assured  should  tranship  at  any  expense.  This  can 
only  be  required  where  the  expense  will  be  less  than  1-2 
the  freight.  If  not,  he  may  abandon.  The  principle  in 
Robinson  v.  Mar.  Ins.  Co.,  (2  John.  326,  7,)  applies  to 
the  three  subjects  of  insurance.  Kent,  C.  J.  takes  it  for 
granted  that  a  loss  of  1-2  of  the  freight  warrants  an  aban- 
donment.     (18  John.  210,  211,  212,  per  Piatt,  J.  S.  P.) 

J.  Dtier  and  D.  B.  Ogden,  contra,  contended  for  a  new 
trial  in  the  «uit  on  the  vessel  policy ;  and  for  a  judgment 
in  &vor  of  the  defendants  in  the  freight  cause ;  or  that 
the  vmdiet  in  the  last  canse  should  be  reduced  to  match 
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portion  of  the  general  average  incurred  at  New-Orleane     'ffr^f^i 

as  was  properly  chargeable  on  the  freight. 


They  said,  if  the  abandonment  of  the  vessel  fkilsi  that       CMifr 
of  the  freight  fails  by  necessary  consequence.  Aamkam  Jm. 

They  made  these  points  on  the  vessel  policy  :  * 

1.  The  plaintiff  had  no  right  to  abandon;  for,  first ,  the 
vessel  was  not  deteriorated  to  more  than  1-2  her  value ; 
and  secondly,  the  repairs  necessary  for  the  voyage  were 
less  than  a  moiety,  making  the  usual  deduction. 

2.  The  judge  misdirected  the  jury  both  as  to  the  law  and 
evidence. 

3.  The  verdict  was  against  evidence. 

1.  They  admitted  that  the  assured  may  abandon,  as  for 
a  total  loss,  where  the  vessel  has  been  injured  by  the  pe- 
rils of  the  sea  beyond  a  moiety  of  her  value,  or  so  as  to 
require  repairs  to  that  extent.  They  traced  the  history  and 
origin  of  this  rule  through  Phil,  on  Ins.  401,  and  1  Wheat. 
223 ;  contending  that  no  such  rule  as  to  the  vessel  is  es- 
tablished in  the  English  courts ;  (2  Burr.  683;  id.  1198; 
2  Taunt.  363)  ;  and  that  the  rule  is  not  to  be  favored  or 
extended.  It  has  generally  been  put  on  innavigability. 
(1  Emerigony  ch.  12,  s.  38.  2  Condy's  Marshall,  562, 
563,  571.  Code  de  Com.  Liv.  2,  Tit.  16,  s.  3,  art.  369, 
389.  2  M.  Sf  S.  240,  per  Ld.  ElUnboraugh.  4  Bin.  507, 
Binney  arguendo.     2  B.  <J-  A.  513.     14  East,  466.) 

The  right,  as  sanctioned  by  our  own  cases,  frequentl][ 
tempts  to  a  fraudulent  abandonment  of  the  voyage,  in  the 
hope  of  greater  gain  by  jthis  than  its  honest  pursuit. 

The  actual  damage  to  the  vessel,  instead  of  the  expense  of 
repairs,  is  the  test.  (4  Bin.  398.)  The  vessel  should  be  so 
damaged  as  to  be  considered  a  wreck.  (6  Mass.  Hqp.  482, 
per  Parsons,  C.  J.)  We  must  look  to  the  actual  state  and 
condition  of  the  vessel ;  not  what  her  repairs  will  cost. 
These  may  be  accidental ;  and  were  so  here,  depending  oa 
the  expense  at  the  port  of  necessity.  The  market  price 
of  a  vessel  may  be  very  low,  where  the  materials  for  re- 
pair are  very  high.  We  do  not  find  any  case  which  set- 
tles that  the  amount  of  deterioration  must  be  decided  by  a 
comparison  of  the  sound  with  the  damaged  part.    But  we 
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#^?^iifir'    tftJhk  this  mode  recommends  itself  for  its  exactness,  arid 


is  supported  by  reason  and  analogy. 
CtaUr  (y^  idjg  prineiple,  it  cannot  be  pretended  that  the  dete- 

*^fe^^^'   "^"^^'o"  ^^  ^^y  thing  like  a  moiety.     (The  counsel  et- 
amined  the  evidence  upon  this  view.) 

Btit  suppose  the  rule  to  be  as  stateil  by  the  plaintiff's 
cbtmsel.  By  what  standard  is  the  value  of  the  vessel  to 
be^scertained ;  and  what  is  intended  by  repairs  ?  Are  they 
such  as  shall  place  the  vessel  in  all  respects  in  her  form- 
er condition  and  value  ?  or  such  as  shall  restore  iier  to  a 
capacity  of  performing  with  safety  the  voyage  insured,  or, 
in  other  words,  render  her  seaworthy  ? 

We  need  not  discuss  the  rule  which  is  to  fix  the  value 
of  the  vessel.  It  was  agreed  upon  at  the  valuation  in  the 
policy.  That  this  was  the  correct  valuation,  we  merely 
refer  to  11  John.  293,  Emmet  arguendo;  Phil,  on  Ins. 
402;  and  2  Caines'  Cas.  in  Err.  153. 

The  repairs  are  merely  those  which  will  render  the  ves- 
tel   seaworthy;    not   those  which  will    restore   her  to  the 
Original  value.     By  the  contrary  rule,  a  very  trifling  loss 
might  sometimes  authorize  an  abandonment ;  as  from   the 
want  of  funds,  materials,  or  other  causes.     The  loss  of  a 
mast,  rudder  or  cable,  might  render  a  vessel  for  a  time  un- 
i^aworthy,  and   drive  her  to  a  port   of  necessity  for   re- 
pairs ;  and  if  the  loss  cannot  be  repaired  by  materials  pre- 
cisely similar  and  of  equal  value,  the  assured  may  aban- 
dbh,  though  the  vessel  may  be  rendered  equally  seawor- 
thy without  this.     The  claim  rests  rather  on  the  impossi- 
telity^  than  the  expense  of  procuring.     The  vessel  could 
tiot  be  re-coppered  at  New-Ovieans;  but  she  might  have 
been  rbnder&d  seaworthy,  at  less  than  l-C  Iier  value.     This 
H  the  first  time,  we  believe,  that  a  right  to  abandon  has 
bii6n  d(5t  up  on  a  supposed  value  of  repairs  which  could 
Aol  be  rendered.     A  vessel  is  never  released  from  the  ob- 
fil^tion  of  pursuing  her  voyage,  if  she  can  be  rendered  sea- 
il^thy  at  an  expense  of  less  than  half  her  value.    If  this 
btt  n6t  been  adjudged,  it  is  clearly  implied  from  the  cat* 
^:'  ili^  in^rance  is  not  on  the  voyage;  but  the  abiEfy 
df  tMf  v6iM.    (4  Cranch,  370.)    That  repkm  to  render 
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her  seaworthy  are  enough,  the  following  cases  will  imply  :     ^^fSf* 
Gould  V.  Shaw,  (1  John.  Cos.  293,  per  Radcliffy  J.)  -46-     v>v^ 
hot  V.   Broome,  ( I  Cainea,  292,  302,  per  Radcl^,  J.) ;       Center 
Neilsonv.  The  Col.  Ins.   Co.,  (3  Caines,  108;  1  John.   4a»erk:M&«. 
Rep.  301,  305,  S,  C.) ;  fi^ood  v.   The  Lincoln  fy  Kenne-     "^      '  * 
6ecfc  Ins.  C,  (6  iVia««.  it«p.  482,  per  Parsons,  C.  J.) 

The  sole  and  universal  ground  of  abandonment  of  a  ves- 
sel, is  her  incapacity  to  pursue  her  voyage.  (4  Cowen, 
243.)  It  follows  that  necessary  repairs  alone  are  to  be  con- 
sidered. Suppose  the  copper  alone  had  been  stripped  off, 
and  no  other  injury.  The  ship  might  have  pursued  her 
voyage.  Mi;;ht  she  abandon  because  she  happened  to  be 
in  port  where  she  could  not  be  re-coppered  at  less  than  half 
her  value  ?  The  assurer  is  indeed  to  pay  for  rc-coppering ; 
but  not  at  the  port  of  necessity.  It  comes  in  by  way  of 
claim  for  partial  loss.  (4  Cawen,  213.)  It  is  for  the  in- 
terest of  the  shipping  merchant  that  the  vessel  should  be 
repaired,  and  proceed  with  the  least  possible  delay.  The 
rule  would  be  most  pernicious  which  siiould  authorize  the 
owner  to  break  up  the  voyage  at  an  intermediate  port,  when 
the  ship  may  be  repaired  at  a  moderate  expense.  (Abbott 
on  Ship.  Am.  ed.  254,  275.) 

[The  counsel  examined  the  evidence,  contending  that 
the  vessel  might  be  made  seaworthy,  without  an  expense 
exceeding  1-2  her  value.] 

But  if  the  judge  was  right  as  to  the  law,  he  misdirected 
the  jury  as  to  the  fact ;  and  their  finding  was  against  the 
weight  of  evidence. 

The  addition  of  the  expense  of  re-coppering  at  Neuh 
York  or  Havre,  we  thinly  our  opponents  will^  agree,  is  a 
mode  of  computation  novel  in  our  jurisprudence.  No 
place  other  than  that  of  the  disaster  was,  wo  believe,  ever 
before  adopted. 

If  the  rule  of  law,  however,  laid  down  by  the  judge,  was 
correct,  we  admit  his  mode  of  computation  seems  highly 
reasonable ;  and  is  probably  the  true  one.  But  is  not  the 
novelty  of  the  mode  of  computation,  proof  of  the  nov^tjf 
of  the  rule  on  which  it  is  founded  ? 
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oS?im7*        '^^^  question,  upon  the  evidence,  was  not  left  open  to 
y^'sf^     ^^^  i^U'    "^^^  judge  furnished  a  statement,  with  hardly 
Center       j^jj  intimation  that  it  could  be  questioned. 
.Ajnerican  Im.       [The  counsel   Went  into  the  proofs,  to  show  that  the 
finding  of  the  jury  was  against  the  weight  of  evidence.] 

4.  There  was  no  right  to  abandon  on  the  mere  ground 
that  the  vessel  could  not  be  re-coppercd  at  New-Orleans. 
if  the  vessel  was  made  competent  to  perform  the  voyage, 
the  owners  of  the  cargo  could  not  refuse  to  re-ship.  If  the 
shippers  were  disciiarged  by  this  circumstance,  it  would 
have  been  the  same  had  the  vessel  been  within  a  day's  sail 
of  the  termination  of  the  voyage.  The  owner  of  the  ves- 
sel is  entitled  to  the  possession  of  the  goods,  so  long  as  his 
vessel  is  engaged  in  the  prosecution  of  the  voyage  ;  and  if 
driven  into  a  port  of  necessity  to  refit,  he  may  retain  the 
cargo  till  she  is  repaired.  Ti)c  merchant  cannot  demand 
his  goods  unless  tlie  vessel  is  irreparable,  or  another  cannot 
be  procured.  If  their  policy  on  the  goods  required  a  cop- 
pered vessel,  they  should  have  effected  another  policy  on  a 
vessel  without  copper. 

5.  The  vessel  could  not  be  abandoned  on  the  opinion  of 
surveyors  and  others  at  New- Orleans.  We  concede  that 
existing  probability  of  a  total  loss,  is  a  valid  cause  of  aban- 
donment ;  and  that  it  is  not  defeated,  though  from  subse- 
quent and  unforeseen  events,  it  should  turn  out  to  be  par- 
tial, fiut  opinion  or  belief  is  not  enough.  It  must  be  jus- 
tified by  facts.    {Dickey  v.  iV.  Y.  Ins.  Co..  4  CoweUy  222.) 

6.  The  right  to  abandon  was  divested  by  the  sale.  This 
is  a  doubtful  point ;  but  we  do  not  mean  to  abandon  it. 
We  cite  Moore,  140;  Phil,  o^  Ins.  409,  410,  411  ;  4 
Campb.  138 ;  6  Taunt.  63 ;  6  Mass.  Bep.  478 ;  Condy's 
Marsh.  562,  a.  (n) ;  5  Serg.  ^^Rawlc,  503;  14  East,  465. 

The  master  may  defeat  an  abandonment  by  repairing. 
(Dickey  v.  The  N.  ¥.  Ins.  Co.,  4  Cowen,  222.)  Why  not 
equally  by  a  sale  ?  A  sale  by  the  master  has  certainly  been 
considered  as  affecting  the  question  of  total  loss.  (3  Brod. 
^  Bing.  147.  PhU.  on  Ins.  HI.)  It  is  not  pretended 
that  the  sale  created  the  total  loss.  This  was  not  assigned 
as  the  cause  of  abandonment.  Nor  could  it  be  made  a 
ground.    {Phil,  on  Ins.  408,  9.) 


OF  THE  STATE  OF  NEW-YORK.  676 

As  to  the  suit  on  the  freight  policy.     If  the  court  should     ^®^I« 
be  against  a  total  loss  of  the  ship,  the  verdict  must  be  re-      v^-v^ 
duced  to  the  small  general  average,  which  we  consent  the       Cenw 
plaintiff  is  to  recover.  American  Im. 

The  total  loss  of  the  freight  did  not  follow  that  of  the 
vessel;  because  it  might  have  been  repaired,  and  earned 
freight ;  or  another  vessel  might  have  been  procured  to 
carry  on  the  cargo.  Loss  of  freight  does  not  necessarily 
follow  even  an  actual  total  loss  of  the  vessel.  The  assur- 
ed can  never  recover  for  freight  which  it  is  his  duty  to  pro- 
ceed and  earn.  If  not  earned,  it  is  his  own  folly.  (3  John. 
Cob.  97.)  The  authorities  cited  on  the  other  side,  merely 
show  that  there  cannot  be  a  total  loss  of  freight  without  a 
total  loss  of  the  vessel.  But  the  converse  is  not  true.  If 
the  shipper  had  required  this  vessel  to  be  repaired  and 
made  seaworthy,  and  carry  on  the  goods,  the  master  must 
have  obeyed.  The  owner's  right  to  abandon  the  vessel 
could  not  affect  this  claim.  He  of  course  had  a  right  to 
repair  and  earn  freight,  though  the  shipper  had  objected. 
By  abandoning,  he  lost  the  freight.  The  contract  with  the 
freighter  can  only  be  dissolved  where  the  repairing  is  im- 
possible, short  of  the  value  of  the  ship. 

It  is  admitted  that,  generally,  the  master  must  procure 
another  vessel :  but  not  when,  as  here,  he  must  pay  full, 
or  nearly  full  freight.  We  were  struck  with  the  force  of 
this  reasoning,  though  it  has  not  been  sanctioned  by  any 
adjudged  case.  It  might  be  conclusive,  if  the  vessel  had 
been,  in  fact,  irreparable.  But  it  might  have  been  repair- 
ed. On  the  general  question  as  to  the  freight,  we  cite  6 
Taunt.  i^S  ;  1  John.  '205  y  9  id.  1 9 ;  3  id.  97 ;  2  Cond. 
Marsh.  d86. 

T.  A.  Emmet,  in  reply.  The  voyage  was  properly 
broken  up.  It  is  laid  down  generally  by  the  books,  that 
the  master  may  retain,  and  the  shipper  cannot  demand  his 
goods,  unless  the  vessel  is  irreparable,  or  another  cannot 
be  procured.  ( Com.  Code  of  France^  art.  296.  Ord. 
de  Mar.  Liv.  3,  tit.  3,  art.  11.)  But  this  is,  as  to  refit- 
ting, where  the  vessel  can  be  repaired  quickly.  (1  VO' 
lin,  651,  653.    Laws  of  Olerony  art.  4,  I  Feter9*  Adm. 
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oSf iS7'  '  ^^^''  "^PP-  ^^'    ^^^^  ^S  l^isbury,  1  Peters'  Adm,  Dec. 

s^^^-yj^-^^    App.  Lxxiu.    3  John,  Cas.  93,  per  Radcliffe,  J.    2  Burr. 
Center       887.)    This  doctrine  is  not  impaired  by  any  thing  in  Gris* 

Amrif^nlni.  fvold  V.  N.  Y.  Itis.  Co.,  (1  John.  -205,  3  John.  3'il,  *?.  C) 

We  think  this  is  a  case  in  which  the  shi)>per  had  an 
election  to  receive  his  cargo,  or  require  tiie  ship  owner  to 
proceed  and  earn  freight,  lie  did  elect  to  withdraw  the 
goods ;  and  it  could  not,  therefore,  be  the  ship  owner's 
duty  to  proceed.  True,  the  shipper  cannot  be  compelled 
to  receive  his  goods,  where  it  is  possible  and  legal  for  the 
ship  owner  to  proceed.  But  the  former  may  elect  to  re- 
ceive them  short  of  this.  A  master  cannot  insist  on  re- 
taining the  cargo  a  long  time,  till  lie  has  completed  his  re- 
pairs.    It  may  be  perishable. 

Suppose  that  in  this  case  the  master  might  elect  to  refit 
in  a  reasonable  time,  or  hire  another  ship.  The  latter 
would,  in  itself,  have  been  a  total  loss.  It  must  have  been 
on  full  freight ;  and  would  have  been  the  same  thing  to 
the  underwriters  as  an  abandonment.  The  vessel  was  not, 
and,  probably,  could  not  have  been  made  seaworthy  till 
May  following  the  disaster.  Was  this  a  reasonable  time  to 
wait  for  re-shipment  ?  The  shippers  exercised  a  prudent 
discretion  in  withdrawing  the  cargo. 

The  owner  is  certainly  not  bound  to  wait  till  the  expen- 
ses are  ascertained  before  he  abandons.  This  ascertain- 
ment can  be  only  after  the  repairs  are  made ;  and  then  it 
is  too  late  to  abandon.  Probability  must  be  the  guide. 
The  ship  had  returned,  and  the  report  of  the  surveyors  was 
strong,  that  the  vessel  was  not  worth  the  expense  of  re- 
pairs; the  shippers  had  withdrawn  the  cargo;  and  lefl 
nothing  to  contribute  to  the  expense  of  the  voyage,  or 
make  it  an  object  to  repair.  The  surveys  have  weight. 
(3  Caines,  111,  per  Livingston,  J.)  The  master  should 
not  repair  in  the  face  of  surveys.  He  may  be  far  abroad  ; 
and  is  the  agent  of  those  concerned. 

The  sale  of  the  vessel  was  never  supposed  to  take  away 
the  right  to  abandon.  (1 1  John.  993.  9%d.  1.)  The  acts 
of  the  master  cannot  generally  affect  that  right.  Repair^ 
ing  is  an  exception,  it  is  true  ;  (4  CoweUy  422 ;)  because 
the  ground  of  abandonment  ceases  before  it  is  made.    Not 
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so  of  a  sale.     The  question  as  to  tliis  is  only  between  ven-      albaot, 
dor  and  vendee;    not   between  assurer  and   assured.     (S      v^^^v*-^ 
Taunt.  755,  per  Dallas,  C.  J,  Read  v.  Ilonham,  3  Brod.       Center 
Sf  Bing.   147.     1  John,  355,  charge  of  Livingston,  J.)  AmencaniiM. 
It  is  enough,  however,  by  these  authorities,  that  the  mas- 
ter acts  in  good  faith.     In  this  view,  the  sale  (being  valid) 
was  itself  an  additional  cause  of  abandonment. 

Under  the  French  law,  our  surveys  alone  would  war- 
rant an  abandontnent.  (1  J  aiin,  651.  1  Emerigon,  516, 
577,  579,  580.)  With  us  they  have  no  official  force  ;  but 
are  considered  as  properly  influencing  the  conduct  of  the 
master.  Fairly  made  and  pursued,  they  are  evidence  of 
his  good  faith.  {Uhart.  l)ig.  336,  art.  175.  11  John. 
293,  charge  of  Kent,  C.  J.  in  which  the  court  concurred. 
8  Taunt,  755.  2  Stark.  57 1 .  Read  v.  Bonham,  3  Brod, 
Sf  Bing.  147.  Cambridge  v.  Anderson,  2  Barnw.  ^ 
Cressw.  691.  Robertson  v.  Clark,  1  Bing,  445.)  These 
cases  shew,  not  only  the  force  of  a  survey  ;  but  that  the 
master  is  to  be  governed  by  probabilities  in  his  conduct, 
and  the  owners  in  abandoning.  Some  of  thoin  speak  of 
necessity  ;  but  this  means  expediency.     (5   Esp.  Rep.  65.) 

The  underwriter  cannot  prevent  an  abandonment  by 
shewing  that  less  than  ^  the  value  of  the  vessel  would 
make  her  seaworthy.  The  plaintiff'  is  entitled  to  have  her 
placed  in  statu  quo.  (3  Caines,  89,  })er  Livingston,  •/*) 
This  the  assurers  must  do  even  as  a  partial  loss.  It  is  im- 
plied in  the  term  repair ;  which  is  "  to  amend  an  injury 
by  an  equivalent."  (John.  Diet.)  The  estimate  of  the 
vessePs  value  to  be  made  in  reference  to  the  port  of  ne- 
cessity.    (-2  Caines,  85.) 

The  vessel  could  not  be  repaired  at  New- Orleans.  No 
copper  could  be  obtained.  The  incapacity  to  repair,  either 
for  want  of  funds  or  necessary  materials,  has  always  been 
held  cause  of  abandonment.  The  plaintiff*  had  a  right  to 
abandon  the  voyage  ;  and  demand  repairs  on  the  spot  from 
the  underwriters.  If  this  cannot  be  done,  he  may  abandon. 
If  wood  alone  may  be  employed  in  case  of  necessity,  the 
money  value  of  the  copper  must  be  added  to  make  up  the 
loss.    This  would  still  entitle  to  the  abandonment.^    • 
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The  finding  of  the  jury  (and  it  is  fully  supported  by  evi- 
dence) is,  that  if  the  value  of  the  coppering  at  any  place 
be  added  to  the  other  repairs,  they  will  exceed  a  moiety  of 
the  value. 

If  tlie  ship  be  not  rendered  unseaworthy  by  the  injury, 
her  delay  would  be  a  deviation  ;  as  in  the  case  supposed 
on  the  other  side,  of  mere  loss  of  copper,  without  other 
injury. 

All  antecedent  defects  not  making  the  vessel  unseawor- 
thy, are  to  be  disregarded.     (2   Caines,  85,  5  Cowen,  63.) 

In  England,  the  rule  that  a  loss  of  more  than  ^  of  the 
thing,  (2  Burr.  1209,)  or  the  ship,  (Goss  v.  IVithers,  IV. 
Bl.  279,  322 ;  2  Burr.  696,  7,)  amounts  to  a  total  loss, 
constructively,  in  a  case  of  salvage  of  a  ship  on  re-capture. 
A  loss  by  any  other  peril  is  the  same  in  principle.  Traces 
of  the  same  rule  in  regard  to  losses  by  other  perils  may 
be  found  in  the  English  books.  (I  T.  R  .  187,  per  Jf'iUeSy 
J.  viewed  in  the  same  xoay  by  Tilghman,  C.  J.,  3  Serg. 
^  Rawle,  23,  and  by  this  court  in  3  John.  Cas.  31.  And 
see  Read  v.  Bonham,  3  Brod.  Sj*  Bing.  147.)  As  to  the 
French  rule  on  this  head,  see  2  Valin,  101. 

The  rule  is  generally  so  expressed  as  to  refer  to  the  val- 
ue of  the  vessel,  and  amount  of  repairs  at  the  port  of  ne- 
cessity. {Phil,  on  Ins.  389,  90.  6  Mass.  Rep.  682.  1 
Con.  Rep.  JV.  5. 235.  2  Caines,  85.  4  Cowen,  242,  245.) 
It  is  only  on  that  ground  that  the  deduction  of  ^  new  for 
old  is  proper.  The  object  is,  to  ascertain  whether  the  voy- 
age be  worth  pursuing.  If  the  property  be  merchandize, 
for  sale,  its  market  price  in  an  injured  state,  is  compared 
with  its  price  in  an  uninjured  state.  If  the  damage  be  to 
the  vehicle  of  transportation,  the  question  whether  the 
voyage  be  worth  pursuing,  depends  on  the  expense  of  re- 
pairs, compared  with  the  value  when  repaired.  The  val- 
ues should  be  taken  in  the  same  place.  No  question  has 
ever  been  made  upon  this  before;  and  there  is  nothing 
about  it  unsettled,  except  whether  the  value  in  the  policy 
shall  be  taken  for  that  of  the  ship. 

The  value  of  the  ship  at  the  port  of  necessity,  not  the 
value  in  the  policy,  should  be  taken.    The  latter  is  never 
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intended  to  conclude  on  the  question  now  raised.     It  is    Albany, 
lawful  to  cover  by  it  macli  more  than  the  value  of  the  ves-    s^^^^-^ 
sel ;  as  the  value  of  provisions  and  outfits.     (4  T.  R.  206.)       Center 
The  value  at  the  port  of  necessity  has  usually  been  adopt-  AmenciLii   im. 
ed.     (II  JoAn.  293.)  CcafN.T. 

Curia.  In  the  suit  upon  the  vessel  policy,  the  plaintiff 
claims  to  recover  for  a  constructive  total  loss,  founded  on 
sea  damage  to  more  than  a  moiety  of  the  ship's  value,  af- 
ter the  usual  deductions.  On  tlic  trial,  the  parties  assum- 
ed the  valuation  of  the  vessel  in  the  policy,  which  was 
10,000  dollars,  as  the  measure  with  which  the  cost  of  re- 
pairs is  to  be  compared,  in  order  to  determine  whether  it 
exceeded  one  half  the  value  of  the  ship. 

Whether  the  proper  principle  of  estimating  the  moiety, 
was  adopted  at  the  trial ;  and,  if  so,  whether  the  sale 
before  abandonment  rendered  that  abandonment  invalid, 
are  the  only  questions  of  law  necessary  to  be  considered 
in  the  vessel  cause,  according  to  the  view  which  we  have 
taken  of  it.  " 

The  Pallas  was  originally  sheathed  with  copper.  Iler 
disaster  rendered  a  rc-shcathing  necessary.  The  defend- 
ants' counsel  urged,  that  if  she  could  be  rendered  seawor- 
thy, and  fully  competent  to  perform  the  voyage,  by  repairs 
amounting  to  less  than  the  moiety,  as  by  a  sheathing  with 
plank  instead  of  copper^,  tlie  plaintiff  had  no  right  to  aban- 
don. And  they  insisted  on  the  question  being  put  to  the 
jury  in  that  shape.  The  counsel  for  the  plaintiff  contend- 
ed, that  the  legal  measure  of  repairs  was,  what  would 
place  the  Pallas  in  statu  quo.  And  so  the  judge  decided  ; 
charging  definitely,  that  the  re-coppering  made  a  part  of 
the  repairs. 

It  is  abundantly  settled,  as  a  general  rule,  "  that  if  the 
ship  or  goods  insured,  be  damaged  to  more  than  one  half 
of  the  value,  by  any  peril  insured  against,  the  assured  may 
abandon,  and  recover  for  a  total  loss."  {Phil,  on  Ins. 
401,  and  the  cases  there  cited.)  Such  deterioration  is 
a  substantive  ground  of  abandonment.  And  the  only 
question  made  on  this  head,  relates  to  the  .meaning  oS 
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ALBANY,     tho  words  in  the  rule,  one  half  of  the  value.     Is  it  one  half 

y^,^^,/^,^     of  the  ship's  value  for  the  purposes  of  the  particular  voy- 

Center       age;  or  of  the  general  market  value ?     A  vessel  competent 

American    Im.  to  cross   the  Atlantic  with  a  full    car(;0)  is  insured    for  a 

Co  of  N  V  ~    ' 

short  trip  from  one  port  to  another  in  the  same  hemis- 
phere ;  and  meets  with  a  ruinous  disaster  to  nearly  her  full 
value.  With  some  sHght  repairs,  she  may  be  rendered  ad- 
equate to  her  particular  duty.  Have  tiie  insurers  a  right 
to  insist  on  those  repairs  being  made  ;  and  thus  avoid  pay- 
ment for  a  total  loss  ?  Is  the  insurance  on  the  ship,  or  on 
the  voyage  ?  If  we  do  not  look  to  the  simple  abstract  val- 
ue of  the  ship,  what  l>ecomes  of  the  rule?  Are  we  not 
thrown  upon  what  is  contended  to  be  the  English  doc- 
trine ?  We  are  made  in  all  cases  dependent  on  foreign  con- 
siderations ;  such  as  the  length  and  hazardous  nature  of 
the  voyage.  The  unmixed  value  of  the  ship,  and  the  com- 
parative value  of  repairs,  were  adopted  by  the  American 
courts,  to  avoid  complication  and  uncertainty.  Insurance 
is  an  obligation  of  inde^inity.  The  insurers  are  bound  to 
repair  the  ship,  that  is,  to  amend  or  restore  her,  as  the 
term  imports ;  or  in  the  language  of  Mr.  Justice  Living- 
ston, in  Depeyater  v.  The  Col.  Ins.  Co.,  (3  Caines,  85,) 
"  to  defray  all  expenses  of  placing  her  in  statu  quo.^^  When 
and  where  is  this  to  be  done  ?  We  answer,  at  the  port  of 
necessity.  The  insurers  have  no  right  to  split  the  repairs 
into  parts;  and  say  the  seaworthy  portion  for  the  particu- 
lar voyage  shall  be  performed  at  that  port ;  and  the  resi- 
due at  the  port  of  destination,  or  elsewhere.  The  obliga- 
tion to  repair  on  the  spot  is  absolute.  The  voyage  may 
never  be  completed.  Disaster,  deviation,  or  breaking  up 
of  the  voyage  by  consent,  would  enable  t!ic  underwriters 
to  escape  the  subsequent  repairs  entirely.  In  any  view, 
we  are  satisfied  the  value  of  repairs  intended  by  the  rule 
in. question,  is  the  expense  of  fully  mns^a^in^  the  vessel; 
and  generally  with  the  same  kind  of  materials  of  which  she 
has  been  deprived  by  the  disaster.  The  decision  of  the 
judge  was,  therefore,  correct  in  point  of  law. 
• -iWas  the  question  of  fact,  under  this  principle,  fairly 
put  .tOt  the  jifry  ?    The  PaUas  could  not  be  fully  repaired  at 
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NeW'Chrleans,  for  want  of  copper :   but  this  might  have     ^^iS[* 
been  obtained  at  Havre  or  New-York.    The  charge  of  the    y^i^^^^ 
judge  18  treated  by  the  counsel  for  the  defendants  as  adopt-       Center 
ing  A^fu?- Orleans  prices  for  the  repairs  in  trood,  and  the  Amerianlgi. 
New- York  price  for  the  copper  sheathing;  thus  looking    ^••^^•''. 
beyond    both  the   port    of  necessity  and    destination  for 
a  part  of  the  repairs.     This  is  said  to  be  an  unprecedented 
basis  of  estimate ;   and  if  intended  by  the  judge  in  that 
view,  it  might  have  been  unwarrantable,    fiut  it  was  cer- 
tainly most  favorable  for  the  defendants.     We  understand 
the  judge  as  entertaining  a  strong  impression  against  them ; 
and  as  vindicating  it  by  taking  the  most  favorable  side, 
their  own  evidence,  to  show  the  failure  of  the  defence, 
even  upon  their  best  possible  ground.     He  takes  the  tes- 
timony of  their  best  informed  witness,  Seguin,  one  of  the 
surveyors,  and   the   master    carpenter   who  repaired    the 
PaUaa  for  the  purchaser.     From  this  he  measures  the  val- 
ue of  repairs  in  wood  at  New-Orleans.    He  then  suppos- 
es the  ship  repairable  by  the  copper  sheathing  at  JVeio- 
York ;  a  place  where  it  would  certainly  be  much  cheaper 
than  at  New-Orkans,  even  if  copper  could  have  been  ob- 
tained there  at  the  usual  price.    In  this  way,  he  still  makes 
the  repairs,  deducting  one  third  new  for  old,  and  the  value 
of  the  old  copper,  overrun  one  half  of  the  agreed  value  of 
the  ship. 

The  evidence  as  to  the  amount  of  repairs  consists  mainly 
in  the  extract  from  the  preliminary  proofs,  and  the  esti- 
mates made  upon  this  by  Mr.  Hicks,  the  broker ;  to  be 
compared  with  the  evidence  given  in  chief  by  Fosdicky 
Russell,  Seguin,  Southerland,  Gleazerand  Eckford.  The 
whole  was  submitted  to  the  jury  ;  having  first  been  open  to, 
and  undoubtedly  having  undergone  the  criticisms  of  coun- 
sel. The  question  was  one  of  fact ;  and  peculiarly  within 
the  province  of  the  jury.  The  evidence  was  conflicting  to 
a  certain  degree.  But  we  do  not  see  how  any  man  who 
reads  it,  can  escape  the  strong  impression  which  the  judge 
communicated  to  the  jury ;  and  which  we  think  he  was 
justifiable  in  communicating.  If  we  differed  both  from 
judge  and  jury,  we  should  hardly  feel  authorized  to  grant 
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a  new  trial,  unless  the  Terdict  were  clearly  agunst  the 
weight  of  evidence. 

The  ship  was  sold  four  days  previous  to  the  abandon- 
ment. In  this  there  cannot  be  a  doubt  the  agents  acted 
with  perfect  good  faith.  The  surveys  concurred  in  recom- 
mending a  sale ;  and  there  was  already  a  constructive  total 
loss  ;  or  what  would  be  so  upon  abandonment.  We  incline 
to  think  the  captain  had  power  to  sell  under  these  circum- 
stances. {PhU.  on  ln8.  401,  411,  412.)  But  if  he  want- 
ed the  power,  we  do  not  think  this  could  affect  the  right  to 
abandon.  If  he  acted  tortiously,  the  interest  acquired  by 
the  defendants  is  in  the  ship.  All  their  rights  are  saved. 
In  general,  the  master  cannot  impair  the  right  to  abandon 
by  any  thing  he  does.  The  act  of  repairing  is  considered 
an  exception.  He  may  in  his  discretion  repair ;  and  when 
that  is  done,  and  the  vessel  fairly  on  her  voyage,  the 
right  of  abandonment  is  taken  away.  (4  Cowen,  422.) 
He  is  acting  in  the  line  of  his  duty  and  power;  and 
the  ground  of  abandonment  is  removed  before  it  is  made. 
Not  so  here.  The  sale,  if  it  had  any  effect,  would  seem 
rather  to  strengthen  than  impair  the  right  to  abandon. 

The  only  remaining  questions  arise  upon  the  freight  po- 
licy. It  is  settled  that  the  abandonment  of  the  ship  does 
not  affect  the  remedy  for  loss  of  freight.  (Phil,  on  lns» 
428,  429,  4^30,  and  the  cases  there  cited.)  It  is  not  de- 
nied, however,  that  another  vessel  could  have  been  procur- 
ed to  carry  on  the  cargo  from  the  port  of  necessity.  When 
thb  can  be  done,  it  is,  in  general,  the  duty  of  the  master  to 
tranship  the  cargo,  and  earn  freight.  If  he  neglect  to  do 
so,  it  has  been  held  that  the  insurers  are  not  liable.  (Saltu* 
V.  The  Ocean  Ins.  Co.y  12  John.  107.  Brad  hurst  v. 
The  Col.  Ins.  Co.^  9  John.  17.)  The  failure  to  earn 
freight  is  imputed^  in  such  case,  to  the  assured,  through  his 
agent,  the  master.  The  charter  party  of  afTreightnient  is 
not  dissolved  ;  and  the  underwriters  are  entitled  to  its  ejce- 
cution,  in  order  to  be  protected  against  a  total  loss  if  possi- 
ble. No  freight  is,  in  strictness,  due,  until  the  goods 
reach  the  port  of  destination ;  unless  they  are  voluntarily 
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accepted  at  the  port  of  necessity ;  or  there  be  a  refusal,  up-     albant, 
on  offer  made,  to  have  the  goods  sent  on  in  another  vessel.      v>pv^ 
(Bradhurst  v.  The  Col.  Ins.  Co.j  9  John.  17,  per  Keni^       Cent* 
Ch.  J.)     These  are  the  principles  on  which  the  master  is  Amariam  Um^ 
bound  to  proceed.     We  lay  out  of  view  the  fact  that  the  *   * 

vessel  might  have  been  made  seaworthy  short  of  an  ex- 
pense to  one  half  her  value,  and  have  taken  in  the  cargo ; 
because  the  assured,  having  a  clear  right  to  full  repairs, 
was  entitled  to  abandon.  This,  we  have  seen,  while  it 
puts  the  vessel  beyond  his  control,  is  not  to  interfere  with 
the  claim  for  loss  of  freight.  The  obligation  to  earn  freight 
must  have  had  reference  exclusively  to  the  employment 
of  another  ship.  But  cui  bono,  in  this  case,  employ  an- 
other vessel?  Here  had  been  no  progress  in  earning 
freight.  The  vessel  is  driven  back  with  the  cargo  to  her 
port  of  departure ;  where  she  lies  as  a  wreck,  and  is  sold 
for  the  benefit  of  those  concerned. '  The  cargo  is  unladen, 
and  finally  received  by  the  shippers.  It  seems  to  us  that 
here  was  a  loss  of  freight  absolutely  total.  We  cannot  in- 
tend that  the  hire  of  a  vessel  for  the  same  voyage,  would 
have  been  at  a  freight  less  than  that  stipulated  for  in  the  ori- 
ginal charter  party.  There  was,  in  truth,  nothing  to  aban- 
don. {Phil,  on  Ins.  382,  386,  and  the  cases  there  cited.) 
There  could  be  no  salvage.  It  is  strongly  intimated  in 
Oreen  v.  R.  E.  Ass.  Co.,  (6  Taunt.  68,)  that  in  a  case 
like  the  present,  no  abandonment  is  necessary,  as  there  it 
nothing  to  be  transferred  by  the  assured  to  the  insurer. 

But  suppose  this  vessel  is  to  be  considered  as  having 
proceeded  on  her  voyage,  pursuant  to  the  contract  with 
the  shippers.  She  met  with  a  disaster  which  broke  up 
that  voyage.  More  than  one  half  of  her  freight  was  gone 
at  all  events ;  and  the  assured  abandoned  as  for  k  total 
loss  to  the  underwriters.  The  principles  of  constructive 
total  loss  are  applicable  to  freight.  Even  supposing  a  pro 
rata  freight  actually  earned  to  less  than  one  half  of  the 
whole,  we  should  think  the  assured  might  abandon ;  thus 
throwing  the  whole  loss  on  the  underwriters ;  crediting 
them  with  what  is  earned  by  the  lost  ship  as  salvage. 
Take  the  case  of  a  ship  lost  at  an  intermediate  port  of  ne- 
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^Ui^,    cessity.     The  shippers  maj  elect  to  receive  their  goods, 
and  pay  pro  rata  freight.     (6  CoweUy  504.)     It  amounts, 
however,  to  but  one  fourth  of  the  sum  stipulated  in  the 
li^lM.  charter  party.      May  not  the  assured  abandon?     This  is 
usually  a  question  of  no  importance;  for  when  the  pro  ro/a 
freight  is  paid,  it   is  the  same  thing   to   the  underwriter, 
whether  there  be  an  abandonment  or  not ;    whether  the 
loss  be  considered  partial  or  total.     If  it  be  not  paid,  and 
the  collection  is  thrown  upon  him,  it  makes  a  difference, 
provided  the  shipper  prove  unable  to  pay.      We  see  no 
objection  to  an  abandonment  in  either  case,  upon  the  prin- 
ciples that  govern  where  ship  or  goods  are  deteriorated 
to  more  than  a  moiety  of  their  value.     But  we  are  not 
without  direct  authority.      In   the  case  of  JVhitney  v.  N. 
Y.  Fireman' 8  Ins.   C,  (18   John.  210,)  there   was  an 
abandonment  upon  an  insurance  on  freight.    The  plaintiff 
recovered  ;  and  one  reason   assigned   was,  that  a  vessd 
could  not  be  procured  for  half  the  freight  valued  in  the 
policy  to  carry  on  the  cargo.     It  may  be  safely  asserted, 
that  when  the  vessel  is  disabled,  so  that  she  cannot  pro- 
ceed on  the  voyage,  the  insured  on  freight  may  abandon  aa 
for  a  total  loss,  when  another  ship  cannot  be  procured  for 
less  than  half  the  freight  in  the  policy.    The  three  casea 
of  ship,  cargo  and  freight,  seem  to  rest  on  the  same  prin- 
ciple.    The  master  discharged  his  duty.      The  shippers 
elected  to  receive  the  cargo.     In  this  case  they  acted  pni« 
dently  in  doing  so ;  and  the  underwriters  are  not  injured 
by  the  act. 

The  plaintiff  is,  therefore,  entitled  to  recover  in  both 
caases,  as  for  total  losses. 

New  trial  denied  in  the  first  cause. 

Judgment  for  the  plaintiff  in  the  second, 
on  the  verdict. 
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Coatet 

CoATES  againat  The   Mator,  Aldermen  and   Com-      Th»Umr,%ui 

.  i.(a) 

On  error  from  the  C.  P.  of  the  city  and  county  of  JVew-  SimtkT)rMt9 
York.  The  action  in  the  court  below  was  debt  by  the  a  ttatate,  (t 
corporation  of  the  city  of  New-York  against  Coc^tea,  for  teV,)  dadarJd 
0250,  the  penalty  of  a  by-law.  ii,!".u*u^Slld 

The  declaration  recited  parts  of  the  charter  of  the  city  ;  JJ^^J^'^^^Ji' 
and  the  statue  of  April  9lh,  1813,  (2  jR.  L.  445,  s.  261,)  Nev>Y^k[  u 
relating  to  the  city  ;  which  provides  as  follows :  <*  That  by-laws,  wHmi 
the  mayor,  aldermen  '^and  commonalty  of  the  said  city,  in  dMm  them  n*. 
common  council  copvened,  shall  have  full  power  and  au- p^^'TI^jP^I 
thority  to  make  and  pass  such  by-laws  and  ordinances,  as  T*"*fij*y'-^  ^ 
they  shall  from  time  to  time,  deem  proper  and  necessary,  ee99arjf,     pr^ 

ji  1     .  ./.  -,  >     «t  >•     1    *.  ^     Tenting  the  m* 

for  regulatmg,  or,  %f  they  shall  find  %t  necessary,  prevent-  terment  of  th* 
ing  the  interring  of  the  dead  within  the  said  city."     That  ih^cUy.  ^ti» 

corporation  pat* 
■ed  a  by-law 
prohibitinj^  the  interment  of  dnad  within  certain  parts  of  the  city,  under  a  penalty  ;  notwithetandinf 
which  certain  persons  interred  dead  bodies  in  the  part  of  the  city  to  which  the  by-law  related.  The 
interment  was  by  persons  bavins  a  ri};ht  under  grants  of,  or  titles  to  land  holden  in  trust  for  tha  tola 
purpose  of  interment,  some  of  which  had  been  uted  for  that  purpose  for  more  than  a  century,  and  to 
•ome  of  which  certain  fees  for  interment  were  in'^idenl,  and  belonged  to  the  persons  interring.  A  fur- 
ther right  was  also  claimed  by  individual  vault  owners,  in  whose  behalf  some  of  the  intarmenta  war* 
made. 

Held,  that  the  by-law  was  valid  and  operative  as  to  all  these  interments. 

The  act  under  which  it  passed  is  not  unconstitutional,  cither  as  impairing  the  obKgation  of  contraeti, 
or  taking  private  property  for  public  use,  without  compensation ;  but  stands  on  the  ground  of  being  aa 
anthority  to  make  poliro  regulations  in  respect  to  nuisances. 
^  Hild^  that  the  by-law  need  not  recite  or  adjudge,  on  iu  face,  that  it  was  ntceuary;  but  luch  M 
■itT  was  implied  by  the  act  of  passing  it. 

H%ld^  also,  that  a  declaration  f  >r  the  penalty  of  the  by-law  need  not  aver  that  auch  by-law  waa 
uuary. 

NiCtMity^  as  intended  by  the  statute,  is  nearly  synonymous  with  expediency^  or  what  ie 
for  the  public  good. 

Heldf  that  the  length  of  time,  100  years,  during  which  part  of  the  premises  in  quoetion  had  boon 
od  fur  interring  the  dead,  was  not  conclusive  agamst  the  power  of  the  legislature,  or  the  corporatioo,  to 
pass  the  laws. 

Heldj  also,  that  though  premises  be  granted  for  a  certain  purpose,  and  long  uaod  fur  that  purpooo,  this 
will  not  prevent  the  use  afterwards  being  treated  as  a  public  nuisance. 

Though  a  corporation  granr  lands  for  the  purpose  of  interment,  and  even  covenant  that  they  ihan  bo 
qnietly  enjoyed  for  that  purpo-c,  they  are  not  thereby  estopped  afterwards  to  pass  a  by-law,  forUddiBg 
ioeh  mterment,  under  a  penalty. 

Such  a  by-law  repeals  the  covenant. 

8emb.  the  powers  of  the  corporation  of  the  city  of  iVeio-For^  depend  on  statute  which  has  mipor- 
■odod  their  original  charier,  especially  aa  to  thoeo  things  in  rqlatioa  to  which  tho  statute  makoi  pr»- 
viaions,  either  agreeing  with  or  differing  from  tho  charter. 

Form  of  doclaring  for  tho  poaalty  oT  a  oorportto  bj^law.    What  auch  dodmratami  tka/M 
Ptr  ear,  ol  the  tloee  qf  their  opmion. 


(•)  Thi%  with  tho  8  emwas  trgua^  nt  tha  aama  iima,wori  itoeidad  at  th«  kUt  All»it  totrnu 
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Odu  iSt.'  ^^^  *^^  ^'^^  authorized  the  imposition  of  a  penalty  for  vio- 
\^>r\,/  lating  the  by-law,  not  exceeding  %2o0,  recoverable  in  debt 
^^  by  the  corporation.  That  on  the  7th  October,  1823,  "at, 
TWlw^Toik*'  &c.  at  a  meeting  and  assemblage  of  the  said  common  coun- 
cil duly  held  and  convened,  was  passed  a  law  entitled,  <fec. 
in  and  by  which  said  by-law  or  ordinance  it  was  ordained, 
among  other  provisions,  that  no  person  shall  dig  or  open 
any  grave,  &c.  in  any  burying  ground,  cemetery  or  church- 
yard, or  in  any  other  part  or  place  in  this  city,  which  lies 
to  the  southward  of  a  line  commencing  at  the  centre  of 
Canal-street,  on  the  North  River,  and  running  through  the 
centre  of  Canal-street,  &c.  to  the  East  River ;  or  shall  in-* 
ter  or  deposit,  or  cause,  &c.  in  any  such  grave,  or  in  any 
vault  or  tomb,  any.  dead  body  within  the  limits  aforesaid, 
under  the  penalty  of  »^250  for  every  such  offence."  That 
after  the  passing  of  this  by-law.  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  10th  d^iy  of  April,  1824, 
Coates,  the  defendant  below,  did  inter  or  deposit  a  dead 
body  in  a  vault  or  tomb,  in  what  is  commonly  called  the 
Trinity  Church-yard,  in  tlie  first  ward  of  the  city,  to  the 
southward  of  the  line  mentioned  in  the  by-law,  dec.  By 
means,  whereof,  &c. 

Plea,  that  the  place  in  which  the  interment  took  place, 
is  part  of  a  close  called  Trinity  Church-yard,  situate  in 
the  first  ward  of  the  city  of  New-York,  mentioned,  &c.  ia 
certain  letters  patent,  dated  May  6th,  A.  D.  1697,  grant- 
ed under  the  authority  of  JVilliam  3d,  king  of  Great  Brit^ 
ain,  &c.  wherby  divers  persons  were  constituted  a  body 
corporate,  by  the  name  of  "  The  Rector  and  inhabitants 
of  the  city  of  New- York,  in  communion  of  the  Protestant 
Episcopal  church  of  England.^'  That  the  letters  patent 
confirmed  to  that  corporation,  and  to  their  successors  for- 
ever, the  piece  of  land,  as  and  for  a  church-yard,  cemete- 
ry and  burying  place,  with,  &c,  the  rights,  customs,  fees, 
perquisites,  profits,  &c.  as  the  same  were  then  in  the  pos- 
session of  that  corporation.  That  at,  and  immediately  af- 
ter the  grant,  the  land  was  appropriated  and  used  by  the 
corporation  as  a  cemetery  and  burying  place,  for  the  inter- 
ment of  dead  bodies  within  the  same,  at  and  for  certain  fees, 
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perquisites  and  profits,  then  and  there  charged,  demanded,     ALBANY, 
taken  and    received    for  such    interments  respectively,  to     v^-^^-^ 
the  use  and  benefit  of  the  corporation.     That  the  rectors,        suek 
church-wardens  and  vestrymen  of  Trinity  Church,  are  the  TheMi!/OT,*a. 
same  corporation  with  the  one  before  described,  having  all   ^''^•^^•'*' 
their  rights  in  respect  to  the  locus  in  quo.     That  at  the 
time  when  the  dead  body  was  interred  or  deposited  in  the 
vault  or  tomb  mentioned,  the  defendant  was  the  sexton, 
and  in  the  service  and  employment  of  Trinity  Church; 
and  as  such,  had  the  charge  or  custody  of  the  vault  or  tomb  ; 
and  with  the  leave  and  licence  of  this  corporation,  enter- 
ed and  deposited  the  dead  body  as  he  lawfully  might. 

General  demurrer  and  joinder. 

The  following  causes  were  also  on  error  from  the  same 
court,  upon-a  declaration  similar  to  the  above  in  each. 

The  Same  against  The  Same 

To  a  similar  declaration,  the  defendant  below  pleaded,  N^rih  TVinfly 
1.  A  grant  of  land  in  that  part  of  the  city  to  which  the  by- 
Jaw  related,  by  deed  poll  from  the  plaintifTs  below,  dated 
April  22d,  1703,  to  the  rector,  &c.  on  condition  that  the 
ground  should  be  appropriated  as  a  city  burying  ground  ; 
with  a  covenant  that  the  grantees  might  take  certain  fees 
and  emoluments  for  interments,  (Slc;  and  that  it  had  ever 
since  been  appropriated  according  to  the  conditions  of  the 
grant,  at  the  costs  and  charges  of  the  grantees.  In  other  re- 
spects, this  plea  was  substantially  the  same  as  in  the  first 
cause.  He  also  pleaded  a  2d  plea  of  seisin  in  fee  of  the 
corporation  of  the  rector,  &c.  of  the  locus  in  quo,  which 
they  had  appropriated  for  more  than  100  years  to  the  pur- 
poses of  a  city  burying  ground  ;  that  they  granted  to  L.  a 
family  burying  ground  in  fee ;  and  that  the  defendant,  a 
sexton,  interred  a  deceased  member  of  the  family. 

Slack  against  The  Same. 

In  this  cause  the  defendant  below  pleaded  a  seisin  in  cSLSS^^ 
fee,  in  the  rector,  &c.  for  more  than  100  years,  of  the  Iocii# 
in  quo,  a  burying  ground,  in  which  he  interred  aa  the  sex* 
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ALBAOT,  ton.  And  the  2d  plea  averred  a  grant  of  the  locus  in  quo 
^^^p.^^.^^  to  an  individual  as  a  family  burying  ground  ;  and  that  the 
SwyirMMit    defendant  interred  under  that  right. 

The  MtjWilce. 

^JUmYatk,  Stutvesant  agaitist  The  Same. 

ci^Lym.      I"  ^^'^  ^h^  P'^^^  ^^^^  substantially  the  same  as  in  the, 
3d  cause. 

Judgment  for  the  plaintiffs  below,  on  general  demarrer 
to  all  the  above  pleas,  and  joinder. 

The  four  causes,  involving  nearly  the  same  points,  were 
argue<l  together. 

G.  Griffin,  for  the  plaintiffs  in  error.  There  was  no 
finding,  or  adjudication  in  the  by-law  passed  by  the  de- 
fendants in  error,  that  it  was  necessary  to  prevent  the  in- 
terment of  the  dead  in  the  parts  of  the  city  to  which  the 
by-law  applied  :  nor  is  there  any  averment  of  necessity  in 
the  declaration.  This  is  a  fatal  defect,  both  in  the  by-law 
and  the  declaration.  The  statute,  (2  R,  L.  445,  s.  267,) 
under  which  the  by-law  professes  to  have  been  made,  is 
guarded  and  express.  ^*  If  they  find  it  necessary,"  the 
corporation  are  to  pass  by-laws  to  prevent  interments. 
Such  necessity  is  traversable ;  and  not  being  found  in  the 
by-law,  should,  at  least,  be  put  forward  by  the  declaratioD, 
in  such  a  shape  that  a  jury  could  pass  upon  it.  The  de- 
fendants are  bound  by  the  statute ;  and  cannot  go  back  to 
the  charter.  (12  John.  122.)  By  the  statute,  the  corpo- 
ration could  exercise  this  power  only  on  condition  that  it 
was  necessary.  They  acted  under  a  delegated  authority 
depending  on  a  condition  precedent.  ( Co.  Lit.  204,  a.) 
Who  are  to  judge  whether  the  condition  has  arisen  ?  Grant 
that  the  corporation  are  the  judges ;  and  that  from  their 
decision  there  was  no  appeal:  yet,  passing  the  by-kw, 
is  not,  per  ae,  a  finding  of  the  necessity.  The  by-law  it 
evidence  of  nothing  more  than  it  recites.  Findings  means 
an  expression  on  the  record.  For  aught  that  appears,  this 
bj-law  was  founded  on  expediency  merely.  No  presump- 
tioB  ii  to  be  indulged  in  favor  of  a  penal  hiw.  Soppoae  it 
had  dapeoded  on  tome  other  contingency ;  at  that  the  pop^ 
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Ulatton  of  the  city  should  amount  to  200,000 ;  could  the     ^^^^^ 

corporation  pass  the  law  without  finding  such  a  contingency     v>v«^ 

expressly?     Can  they  pass  this  law  in  the  same  general     Btuy^if 

form  as  they  do  their  common  ordinances  ?    There  is  no  "^J^J^'^y*^ 

difference  between  the  manner  of  executing  this,  and  any 

other  power  conferred  on  an  individual.     The  will  of  the 

donor  must  be  followed.     This  is  a  naked  power,  and  should 

be  strictly  followed.     (1  Vea.  Sen.  306.      2  id.  79.     Sug. 

on  Pow.  278.     1  Atk.  558.     1  Vem.  340.     1  Hep.  173/ 

S^East,  410.    3  Cas.  in  Ch.  55.   2  Freem.  193.  2  P.  Wms. 

506.     Cro.   Car.  335.)    The  court  cannot  see  judicially 

that  this  by-law  was  necessary.    They  cannot  see  the  ne-: 

oesstty,  unless  it  appear  on  the  face  of  the  by-law.     (2  GaU. 

519.     Cowp.  26.    3  Yeates,  54.)     Beside  ;  the  jurisdiction 

of  a  eourt  must  appear  upon  the  declaration.     This  corpo^* 

ration  are  like  a  court  of  limited  jurisdiction.     (3  YeateSy 

54.) 

But  the  by-laWy  if  perfect  in  form,  is   unconstitutional. 
The  l^slature  of  this  state  could  not  confer  the  power  to 
pass  it.     We  disclaim  any  attempt  to  interfere  with  the  de- 
cision of  this  court  in   The   Corporation  of  The  Brick 
Presbyterian  Church  v.  771c  Corporation  of  New-York^ 
(5  Cowen,  533.)     The  constitutionality  of  the  by-law  was 
not  questioned  in  that  case ;  but  the  point  was  expressly 
waived.    Both  the  charter  of  king  William^  and  the  deed 
from  the  corporation,  grant  the  premises  in  question  express- 
ly for  the  purpose  of  being  used  as  church  yards  for  inter- 
ring the  dead ;  with  the  incidental  profits.      The  ancient 
seisin  of  the  corporation,  pleaded  by  the  defendants,  was 
for   the  same    purpose,   attended    with    the   like   profits. 
The  defendants   acted  as    sextons,  deriving  their   rights 
from  the  corporation  ;   and  in  some  of  these  cases  there 
is  a  vested   right   to   family    burying   grounds   shown   to 
have  been  derived  from  the  corporation.      Here  are  vari- 
ous vested  rights,  in  one  case  derived    directly  from    the 
defendants  in  error,  and  their  exercise  sanctioned  by  their 
covenant.    We  need  hardly  remark  that  any  statute  vio- 
lating the  constitution  of  this  state,  or  of  the  United  Statei, 
18  void;  and  maybe  declared  a  nullity  by  any  branch  of 
Vol.  VII.  75 
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o^^ttT*  ^^  judiciary  who  are  called  upon  to  enforce  it.  This  rain 
is  now  perfectly  well  settled.  (1  Cranch,  137.)  Laws 
impairing  the  obligation  of  contracts  are  declared  void  by 
TkmHMjWfke.  the  lO^A  section  of  the  ftrat  article  of  the  federal  constito^ 
ifXtvYMk  -jJqjj^  (I  jR.  L.  19.)  A  grant  is  a  corUract executed  with* 
in  the  meaning  of  the  constitution.  (6  Cranchf  87,  136^ 
€t  $eq.  4  Wheat.  518.  9  Cranch,  282.)  The  charter  of 
king  fVUliam  conferred  a  franchise,  which  is  a  kind  of  in- 
corporeal hereditament.     (4  Wheat.  683,  4,  699,  per  Sto- 

Let  it  not  be  said  that  this  by-law  is  a  mere  regulation  of 
the  right  to  inter.  ^  It  is  an  abolition  ;  an  attempted  revocm* 
tion  of  a  charter  ;  a  repeal  of  that  charter  on  the  ground  of, 
expediency  ;  a  repeal  of  the  very  contract  on  the  pari  oC. 
the  corporation;  a  repeal  of  the  contracts  between  tbft 
churches  and  the  vault  holders.  In  The  Brick  Preshyit^ 
rian  Church  v.  The  Corporation  of  N.  Y.,  (5  Cowen^^SI^^'^ 
the  covenants  of  the  defendants  were  holden  to  be  destroy- 
ed by  their  own  by-law  ;  that  being  yielded  to  by  both  par^ 
ties  as  valid.  Here  the  constitutional  power  is  que»» 
tioned. 

We  ask  again  ;  can  these  rights  be  not  only  divested,,  bot 
that  without  compensation  ?  We  are  taught  the  contrary, 
even  where  the  taking  is  for  public  use,  not  only  by  tJMi 
constitution  of  the  United  States,  {Amendments^  Art.  5,. 
1  jR.  L.  26,)  but  by  our  own  state  constitution.  {Con^ 
JV.  F.  Art.  7,  8.  7.)  Indeed  we  are  taught  the  samo 
lesson  by  the  laws  of  the  most  despotic  governments.  The 
most  celebrated  writers  on  general  law,  all  agree,  thai 
such  a  measure  is  contrary  to  the  fundamental  prinGi<» 
pies  of  civil  society.     {Gro.  Lib.  3,  ch.  20,  s.  7.    P%tf.B. 

8,  ch.  b,9.  7.    Bynk.  B.  2,  ch.  15.     Vat.  B.  1,  ci,  30, 

9.  244.)  We  concede  that  the  public  weal  is  a  paramouDt 
consideration  ;  but  compensation  must  be  allowed.  Fottrf, 
in  the  section  quoted,  likens  the  case  to  the  throwing  of 
merchandize  over  board,  in  a  storm,  to  save  the  Tesse}^ 
The  masterly  opinion  of  Patterson^  J.  in  the  case  m 
Barneys  Issms  ▼.  Dorrance,  (2  DM.  304,)  sfaaws  witfi 
what  Tigilance  this  right  of  private  property  is  guarded.  Tho 
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•tatote  should  have  embodied  a  pro? ision  for  assessing  and  jf^fSI* 
paying  a  compensation,  either  by  the  state  or  the  corpora- 
tion. This  cannot  be  doubted,  if  the  present  be  a  case 
within  the  constitution.  The  only  doubt  which  has  ever  TiMjujrw, 
been  expressed  is,  whether  an  officer  acting  under  such 
a  defective  provision  is  liable.  (Rogers  v.  Bradshaw,  90 
John.  744,  per  Kent,  Chancellor.)  The  same  chancellor 
folly  yielded  the  doctrine  for  which  we  contend  in  Gard" 
net  T.  The  Trustees  of  Newburgh,  (2  John.  Ch.  Rep. 
162.)  The  right  claimed  here  may  be  likened  to  one  of 
JUkery,  or  of  way. 

The  length  of  time  during  which  the  right  claimed  has 
been  enjoyed,  should  have  a  decisive  infiuence  upon  the 
cfaestion.  Can  we  now^  at  this  late  day,  be  ousted  as  guilty 
of  a  noisance  ?  The  long  acquiescense  of  the  corporation, 
and  of  the  state,  should  conclude  both.  (1  Campb.  Rep. 
960.  4  id.  16.  3  Serg.  ^  Rawle's  Rep.  509.  6  Com, 
Dig.  Prescription,  (JE).    Peak.  N.  P.  91.) 

The  legislature  cannot  take  away  a  single  attribute  of 
private  property,  without  remuneration.  (2  John.  Ch. 
Rep.  166,  7.  7  Cranch,  164.  16  Mass.  Rep.  36.  17 
John.  195,  215.) 

To  sustain  this  action,  it  must  be  maintained,  that 
whenever  the  exercise  of  a  private  right  becomes  a  nni- 
sanee,  it  may  be  taken  away.  We  might  concede  that 
doctrine  with  safety ;  and  say  interment  here  has  not 
been  pronounced  a  nuisance.  But  take  the  broader 
ground;  and  suppose  the  contrary.  Still,  we  answer, 
not  even  the  exercise  of  a  right  which  becomes  a  nui- 
sance, will  warrant  its  destruction  without  indemnity. 
The  public  good  is  paramount.  This  is  exemplified  in  tak- 
ing land  for  roads  and  canals ;  but  land  thus  taken  must 
be  paid  for.  Is  it  not  the  same  thing,  whether  the  pub- 
lie  good  is  to  be  promoted  by  taking  the  use  of  property 
for  public  benefit,  or  destroying  the  property  for  the  same 
purpose  ?  Does  it  differ  the  matter  by  calling  the  latter  tha 
removal  of  an  evil  ?  This  is  still  the  case  of  VatteVs  ship 
id  'At  itorm.  Suppose  a  cluster  of  wooden  buildings  in  the 
city,  the  receptacles  of  poverty  and  filth ;  that,  in  tba 
opinion  of  physicians,  they  must  be  removed,  to  preserve 
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Aj^^Y't    the  healtli  of  the  neighborhood.      The  fact   of  their  being 
such  nuisance  would  not  warrant  a  removal  without  com- 


stiiyvesant  pensation.  {People  v.  Piatt,  17  John.  195.)  The  case 
'n#Mayor,«te.  Cited  is  in  point.  It  was  the  case  of  a  nuisance.  You  can- 
*^'  '  not  look  into  the  comparative  pressure  of  exigencies,  to 
deterntine  the  question  of  removal.  They  all  stand  on 
the  same  ground.  We  do  not  insist  on  this  doctrine  as  to 
things  which  were  originally  nuisances ;  gaming  houses,  for 
instance  ;  but,  to  preserve  private  right,  it  should  be  ri- 
gidly enforced  as  to  every  thing  which  the  public  has  ren- 
dered so  by  its  own  acts ;  as  by  encouragement  held  out 
to  a  dense  population.  There  must  be  loss.  But  why 
should  we  be  the  sole  loser  ?  The  fault  is  not  on  our  side. 
That  very  public  which  now  interferes  with  our  right,  held 
out  to  us  the  assurance  of  protection  ;  and  bound  us  to  the 
duty  of  using  the  places  in  question  as  cemeteries.  Ma- 
ny ordinances  of  the  corporation  may  doubtless  be  cited 
which  are  mere  regulations  of  private  rights,  and  which  have 
been  acquiesced  in  as  such.  No  doubt  a  mere  act  of  r^- 
ulation  is  binding.  This  distinction  was  recognized  in 
Sturges  v.  Crowninshield,  (4  Wheat.  200,  et  seq.  per  Mar-- 
shally  C.  J. ;)  and  is  a  familiar  doctrine  among  writers  on 
public  law.  Vattely  (A?.  1,  ch.  20.  a.  246,)  makes  the  dis- 
tinction, that  the  sovereign  may  regulate,  but  not  abolish 
the  use  of  the  subject's  goods.  The  legislature  could  not, 
for  instance,  deny  the  owner's  right  to  till  his  land  or  con- 
vert it  to  the  purposes  of  building,  without  just  compensa- 
tion. They  cannot  forbid  the  owner's  building  on  his  own 
land ;  though  they  can  regulate  the  height  of  his  house. 
In  the  case  before  the  court,  they  may  fix  the  time  of  inter- 
ment, the  hour  of  the  day  ;  but  here  they  profess  to  take 
away  the  whole  right.  Such  is  the  nature  of  our  proper- 
ty, that  no  other  use  can  be  made  of  these  lands.  The 
pleas  show  that  they  are  held  for  the  sole  and  only  pur- 
pose of  interments.  When  these  cease,  the  whole  right* 
is  gone. 

At  any  rate,  the  defendants  in  error  are  estopped  from 
cli|iming  a  penalty  for  interring,  in  that  part  of  the  premi*> 
898  in  question  held  under  them ;  and  as  to  which  they 
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bftve  guarantied    the  right  of  interment  by  their  express      ^^tSh 
covenant.    (Co.  Lit.  352,  a.     Com.  Dig.  Estappd.    9     s^v%I 
Cranch,  53,  per  Story,   J.)    In  the  case  of  The  Brick    ^r^ 
Pre$byter%an  Church  v.  The  Corporation  of  N.   Y.    (5  Tiit  Mmgiu|. 
Cowen,  538,)  this  court  held,  it  is  true,.|hat  the  covenant       ^^  ^' 
of  the  corporation   might  be  annulled  by  their  own  law* 
But  the  question  did  not  arise  as  to  the  effect  of  such  a  co- 
venant upon  the  penalty  imposed  by  their  law,  contrary  to 
the  terms  of  the  covenant. 

JM.  Ulshoeffer,  contra.  The  particular  objection  as  to 
those  premises  granted,  and  said  to  be  protected  by  the 
covenant  of  the  corporation,  is  disposed  of  by  the  case  oC 
The  Brick  Presbyterian  Church  v.  The  Corporation  q^ 
N.  Y.,  (5  Cowen,  538,  540.)  That  case  settles  the  doc- 
trine, that  though  the  corporation  might  grant,  they  might, 
in  another  capacity,  as  a  legislature,  repeal  their  grant  and 
the  covenants  by  which  it  was  fortified.  They  have  the 
same  power,  in  this  respect,  as  the  state  legislature.  That 
power  also  extends,  ^fortiori,  to  the  grant  from  king  fTti- 
Zuim,  and  all  the  rights  derived  from  either  of  the  grants 
in  question.  So  with  regard  to  the  prescriptive  rights  set 
up.  As  to  the  grant  and  covenant  of  the  corporation, 
Fairtitle  v.  Gilbert,  (2  T.  R,  169,)  was  considered  deci- 
sive by  the  court.  The-  Gov.  fy  Co.,  ^c,  v.  Meredith,  (4 
T.  12.  794,)  was  not  adverted  to.  If  it  be  admitted,  as  it 
must  be,  that  the  grant  from  king  William  gives  no  greater 
right  than  one  from  an  individual,  (9  Cranch,  52,)  and 
we  contend  for  nothing  more,  the  answer  to  the  case 
founded  on  this,  is  equally  plain. 

It  is  agreed  that  we  cannot  go  back  to  the  charter ;  but 
must  rely  for  our  power  on  the  statute.  (19  John.  248^) 
That  part  of  the  declaration  referring  to  the  charter  may 
be  stricken  out  as  a  surplusage.  It  will  not  vitiate  the  plead- 
ing. (1  Chit.  PI.  232,  3,  4.)  The  statute,  (2  jR.  L,  445, 
s.  S67,)  on  which  we  rely,  is  a  public  act,  of  which  thl| 
court  will  take  judicial  notice.     (2  jR.  L.  460,  s.  315.) 

As  to  the  main  ground,  therefore,  the  question  we  make 
isy  whether  the  by-law  be  sustainable  under  the  apt  of  tbt 
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ibUliOT.    legislature,  {2  R.  L.  445,  s.  267.)    We  contend  that  it 

s^^i^^    »•     We   view    it  as   a   mere    municipal   regulation,   the 

imjrTMtttt     power  of  making  which  will  be  seen,  on  looking  into  the 

fjLfhl^fco.  statute,  (the  whole  of  which  is  declared  by  «.  315,  before 

irRW-Yorfc.   quoted,  a  public  act,)  to  be  incident  to  the  defendants  in 

error,  as  a  corporation. 

Hence,  it  was  not  necessary  to  shew,  either  in  the  dee- 
kration,  or  otherwise,  that  the  prohibition  of  interments 
was  necessary.  An  averment  of  this  kind  would  be  im- 
material ;  and,  if  made,  we  could  not  be  called  on  to  es- 
tablish it  in  proof.  It  could  not  be  put  in  issue ;  nor  any 
advantage  taken  on  demurrer  of  a  formal  defect  in  the  al- 
legation. (2  East,  452.  3  John.  206.)  Suppose  the 
fact  to  be  traversed  ;  what  would  the  jury  be  called  on  te 
decide  ?  whether  the  law  was  legal ;  or,  in  other  words, 
whether  it  was  necessary.  This  could  only  be  decided  by 
the  common  council  ?  Had  the  fact  been  alleged,  it  would 
doubtless  have  been  traversed ;  but  the  traverse  would 
have  been  idle,  since  the  decision  of  the  common  council 
was  conclusive. 

The  form  of  this  action  has  not  yet  been  disputed ;  nor 
can  it  be.  Debt  is  the  proper  action,  for  the  the  penalty  of 
a  by-law.  (3  Caines'  Rep.  30.  3  Bl.  Com.  154,  158.) 
It  makes  no  difference,  that  the  action  is  for  a  tort.  (1  71 
R.  462.     Cowp.  382.) 

No  adjudication  of  necessity  was  requisite  in  the  by-lafr 
itself.  {Goszler  v.  The  Corporation  of  Georgetown^  6 
Wheat.  595.)  Penal  laws  passed  for  beneficial  public  par- 
poses  are  to  be  construed  liberally.  (13  John.  498.  1 
Bl.  Com.  88.  7  John.  Ch.  Rep.  342.)  The  object  of  the 
statute  is  to  be  considered.  Neither  the  preamble,  (8 
Mod.  144,)  nor  title,  (6  Mod.  62.)  make  part  of  a  law. 
The  law  is  perfect  without  either ;  and  they  need  not  even 
be  noticed  in  pleading.  (Bac.  Abr.  Statute,  (L),  pL  3.) 
Bespublica  v.  Caldwell,  (1  DaU.  150,)  is  in  point,  thirt 
the  expediency  of  a  law  cannot  be  made  the  subject  of  in* 
quiry  before  a  jury.  The  idea  of  a  technical  nuisance  hw 
never  been  started  in  relation  to  these  church  yards.  It  Wm 
qM  oeceteary,  to  warrant  the  law,  that  they  shooM  \m» 
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come  actual  nuisances.    The  provision  is  cautionary  and    ^^^^^* 
preventative.      No   other  character  is  contended  for.     If 


there  was  danger  of  disease,  being  engendered,  the  inter*  Siuyv^MMH 
ference  of  the  common  council  was  neceaaary,  within  the  Tb|^Majg^%M' 
meaning  of  the  act.  The  word  does  not  import  abaoluUg 
phyaical  necessity.  It  is  synonymous  with  needful  or  ex- 
pedient. (7  John.  Ch.  Rep,  340,  per  Kent,  Chancellor,) 
But  whatever  may  be  the  meaning  of  the  word  neceaaa* 
rff  in  this  statute,  all  dispute  is  put  at  rest  by  the  finding 
of  the  common  council.  They  were  the  judges.  It  is  said 
they  have  not  adjudicated  expressly.  We  answer  that 
such  adjudication  is  to  be  inferred  and  intended  from  the 
£ict  of  their  passing  the  by-law.  Neceaaity  is  conclusively, 
proved  by  an  inferred  adjudication.  This  alone  is  a  full 
answer  to  all  objection  founded  on  the  form  of  the  by-law : 
and  it  rests  upon  the  highest  authority.  We  refer  to  tba^ 
late  case  of  Martin  v.  Mott,  (12  IV heat.  19,)  and  the. 
course  of  reasoning  there  taken  by  the  court,  as  conclif* 
sivoi  upon  this  view  of  the  case.  The  cases  cited  on  the 
other  side,  to  shew  that  a  corporation  must  shew  a  compile 
ance  in  fact  with  every  thing  preliminary  to  the  exercise 
of  their  power,  go  on  the  ground  that  they  had  no  right  to 
judge  of  such  facts.  They  were  traversable  as  constitut- 
ing the  jurisdiction  of  the  body.  The  authority  of  tbese^ 
cases  is  not  denied ;  but  we  answer  by  shewing  our  case 
to  be  one  where  the  corporation  are  themselves  made  the 
absolute  judges,  and  where  they  have  passed  in  judgmeol 
upon  the  very  point  submitted  ;  and  we  show  that  fact. 
Buah  and  other  a  v.  Seabury^  (8  John.  418,)  was  the  cape; 
of  a  by-law  sustained  upon  much  slighter  grounds  tbao 
those  on  which  the  law  in  question  rests.  So  in  Fiertz 
V.  Bartruniy  (Cowp.  269.)  And  several  by-laws  muck 
more  objectionable  than  the  present,  will  be  found  to  hare 
been  sustained,  by  a  reference  to  Com.  Dig.  By-laWf  (JBr 
3.)  Here  is  a  specific  power.  That  was  thought  necevf^ 
sary,  though  the  by-law  was. equally  within  the  geneiel 
one  of  regulation.  By  Art.  L  a.  8,  of  the  constitution  qC 
the  United  Statea,  congress  have  power  to  regulaU  ciomn 
merce  with  foreign  nations.    Under  this  power. 
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o^'^S'  '**^®  passed  laws  limiting  ports  of  entry.  Under  this 
power  they  passed  a  general  embargo,  without  hmitation 
as  to  time;  which  was  sustained  by  the  judiciary.  ((7nt- 
Titflfayw,fc  ted  States  v.  The  Brigantine  William,  '2  Hall's  Law  Jour- 
fuUy  255.)  The  law  in  question  stands  on  the  ground  of  a 
quarantine  or  health  law ;  the  power  to  pass  which  by  the 
Btate  has  often  been  recognized.  (9  fVheat.  205.  3  Cow^ 
en,  713.)  These,  and  the  like  powers  are  very  familiar 
10  corporate  legislation.  (1  Salk,  192.  1  Kid  on  Corp. 
47.)  No  matter  how  long  the  use  of  the  thing  has  exist- 
ed. When  the  law  comes  in  and  declares  that  use  a  nui- 
sance, it  ceases  to  be  lawful.  If  otherwise,  most  laws  on 
the  subject  of  nuisance  would  be  abortive.  They  are  sel- 
dom passed  till  the  evil  actually  arises.  Suppose  a  house 
erected  for  the  purposes  of  an  inn  or  ordinary ;  but  the 
eommissioners  of  excise  refuse  a  license.  This  would]  be 
equally  unconstitutional.  The  grants  in  question  gave  no 
greater  right  to  the  defendants. 

If  the  regulation  be  valid,  there  can  be  no  claim  for  com- 
pensation. No  instance  has  been  shown,  and  none  can 
be  found,  of  a  law  providing  compensation  for  an  injury 
arising  from  a  mere  regulation.  In  all  the  cases  of  com- 
pensation cited,  the  property  was  either  entered  upon  or 
taken.    Here  was  no  entry ;  no  eviction. 

This  law  cannot  be  called  an  interference  with  private 
property,  any  more  than  our  fire  laws.  These  regulate 
the  height  of  houses.  Commissioners  of  excise,  even 
in  the  country,  are  allowed  to  judge  of  the  place  where  a 
tavern  is  to  be  kept.  (14  John.  231.)  This  may  interfere 
seriously  with  contracts  between  lessor  and  lessee.  A 
similar  power  exists  as  to  lottery  offices  and  groceries,  in 
the  city.  In  these  and  the  like  public  regulations,  no 
property  is  taken.  The  owners  are  presumed  to  be  com- 
pensated for  their  particular  inconvenience,  by  the  bene- 
fit arising  from  the  care  of  a  vigilant  police.  The  party 
ctaters  into  his  own  contract ;  and  must  abide  the  law.  The 
ifiterdiction  here  is  general,  as  well  in  regard  to  the  church 
jttrds  as  other  grounds.  Is  it  bad  as  to  the  former ;  bat 
goed  as  to  the  latter  ?   Non  constat,  but  the  vaults  are  full. 


1^ 


OF  THE  STATE  OF  NEW-YORK.  fiCKT 

The  People  v.  Platte  so  much  relied  on  by  the  advene     o^fj^i' 

counsel,  turned  entirely  on  the  question  whether  the  stream 

was  navigable.     Had  it  been  so,  the  right  of  fishery  would     ****^* 

have  been  impliedly  reserved  by  the  grant.    That,  however,  "^iJISi&il? 

was  the  case  of  a  supposed  nuisance  by  which  the  public 

was  deprived  of  a  right.     It  turned  out  that  they  had  no 

8Qch  right ;  and  therefore  it  was  not  a  nuisance.     Suppose 

the  private  dam  and  pond  in  that  case,  had  affected  the 

health  of  the  neighborhood  ;  it  might  have  been  abated  ae 

a  public  nuisance. 

In  any  view  which  has  been,  or  can  be  taken  of  this  law, 
it  cannot  be  said  to  impair  the  obligation  of  contracts,  with* 
in  the  meaning  of  the  constitution  of  the  U.  iStcUea*  The 
argument  before  used,  that  here  has  been  no  appropriation 
of  property  to  the  public  use,  is  a  conclusive  answer.  The 
question  is,  how  far  the  corporation  may  interfere  under 
their  regulating  powers.  No  right  is  divested  ;  no  right  of 
entry  is  given.  The  law  contents  itself  with  taking  away 
the  use  of  property  in  a  particular  manner,  as  being  perni- 
cious to  the  public  health.  There  are  various  corporate 
laws  never  yet  questioned  as  impairing  the  obligation  of 
contracts,  more  extensively  controlling  the  use  of  private 
property  than  the  one  in  question.  (The  counsel  ad^ 
verted  to  various  instances,  and  gave  references  in  proof  of 
this  proposition.)  The  power  in  question  is  a  legislative 
power ;  which  must  on  the  subject  of  regulation,  be  traii-» 
acendent.  The  legislature  are  the  judges;  and  their  de* 
cision  must  be  conclusive.  Even  a  general  law  to  pre* 
vent  the  growing  of  grain  throughout  the  state,  however 
despotic,  could  not  be  disobeyed  as  wanting  con8titi»« 
tional  validity.  : 

P.  A.  Jajfy  (same  side.)  After  all  that  has  been  aaidi 
by  the  opening  counsel,  we  are  still  left  to  ask,  where  ane  ^ 

the  boundaries  within  which  he  would  confine  the  power 
of  the  legislature  in  respect  to  police  regulations  ?  To  mma* 
tain  his  argument,  it  seems  necessary  for  him  to  assumey- 
that  every  vested  right  in  property  is  illimitable ;  at  leeift 
that  it  can  in  no  way  be  interfered  with,  unless  compeftrf 
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S?iS!f'    ntion  is  made ;  that  without  this,  no  law  can  be  passed 
v^s/-^/     forbiddiDg  the  devotion  of  property  to  h  use  which  was 
v^T^"**^    once  lawful.    It  seems  to  be  supposed,  that,  especially  in 
tl»BCajor,aw.  tlic  case  before  the  court,  inasmuch  as  the  use  of  the  burial 
grounds  was  limited  to  the  purpose  of  interment,  and  can- 
not be  devoted  to  any  other,  no  police  law  can  be  passed 
which  shall  prevent  the  particular  use ;  because  it  amounts 
to  a  divesting  of  the  whole  right. 

It  has  not  been  denied,  that,  if  the  act  of  the  legislature  be 
valid,  the  corporation  have  a  derivative  power  equal  to  that 
of  the  legislature  itself;  and  we  have  only  to  inquire  what 
11  the  power  of  the  latter  ?  They  have  a  general  power. 
All  not  expressly  excepted,  or  withholden  from  them  by  the 
constitution,  is  granted.  The  right  to  the  exercise  of  any 
power  by  them^  will  be  questioned  with  great  caution,  ev* 
pecially  when  it  is  seen  to  have  been  exercised  for  a 
long  course  of  years,  and  concurred  in  by  the  greatest 
jurists.  Hardly  a  session  of  the  legislature  passes,  withoot 
Bome  law  as  injurious  to  private  property  as  the  one  under 
diicussion. 

Is  the  corporation  disabled  to  forbid  interments,  because 
A^  has  made  the  grant  of  a  power  to  inter  ?  Take  the  case 
of  a  grant  by  the  same  A.,  of  liberty  to  use  a  building  a»  a 
powder  house  in  a  populous  part  of  the  city.  AU  a  man 
bas  to  do  is  to  make  a  contract ;  and  his  nuisance  is  irre* 
BKnrable.  A  vessel  contracts  to  sail  to  the  fVest  Indies; 
but  a  law  comes,  and  makes  the  voyage  unlawful.  The 
owner  is  ruined.  Was  it  ever  heard  that  he  might  demand 
oonipensation  ?  Such  a  doctrine  would  not  merely  limit ; 
it  would  abolish  the  power  of  the  legislature.  When 
the  law  declares  a  contract  unlawful,  the  parties  are  dii*- 
charged.  The  statute  is  a  release.  This  law  is  not 
vbid  within  the  constitution  of  the  United  Siatea.  The 
performance  becomes  impossible.  If  the  fee  simple  itself 
was  not  exempt  from  regulation,  how  can  a  part  carved 
OQt  of  it  become  so  ?  The  injury  of  property  is  incident, 
or  consequential  to  the  regulating  power;  and  we  see  in 
lUs  statute  only  the  regulating  quality ;  not  that  of  aboli« 
9  except  in  the  result    The  time,  the  manner,  tbe 
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tent,  are  all  matter  of   regulation ;  and  may  all  tend  to  im*     jfff^i 
pair  the  value  of  contracts.    Interments  are  not  absolute*     s^s/^^ 
ly  prohibited  by  this  law ;  though  by  the  penalty,  it  ope-     Stuyrewai 
rates  to  limit  the  number.    The  law  is,  beside,  confined  to  TbeMayerjB» 
but  a  part  of  the  city.  rfWw^Ji*, 

The  necessity  of  the  law  is  surely  out  of  question  here* 
The  case  of;  Bex  v.  CrokCf  {Cawp.  26,)  relied  on^  to  show 
that  an  adjudication  is  necessary,  was  on  certiorari  to  the 
quarter  sessions,  to  remove  a  judicial  proceeding.  The 
court  below  did  not  adjudge  that  the  property  taken  was 
necessary  for  a  certain  purpose  ;  an  ingredient  in  the  right 
of  one  of  the  parties.  There  was  error,  therefore,  on  the 
record.  But  it  was  a  judicialy  not  a  legislative  proceed* 
ing.  The  same  answer  applies  to  the  quotation  from  6a{* 
Ijtfofi,  519,  which  was  the  case  of  the  Margaretta.  A 
judicial  power,  in  the  remission  of  penalties,  was  imper- 
fiMstly  exercised  by  the  secretary  of  the  treasury.  He  bad 
not  stated  his  premises.  In  The  Commissioners  qf  the 
District  qf  Southwark  v.  NeU,  (3  Yeates,  34,)  the  by*law 
had  gone  beyond  the  subject  matter.  It  was  authorixed 
by  statute  as  to  public  property  only;  but  it  related  to 
private  property.  That  too  was  a  case  on  certiorari  to  a 
justice,  who  was  held  improperly  to  have  determined  vf 
favor  of  tiie  by-law. 

The  parallel  between  the  power  of  this  corporation  and 
^private  power  of  attorney)  is  not  a  just  one ;  but  if  it 
were,  the  present  cannot  be  called  a  naked  power.  The 
officers  and  people  of  the  corporation,  both  have  an  inter* 
est  in  its  exercise. 

We  have  said  this  is  a  legislative,  not  a  judicial  power* 
Grant  that  it  is  iimited.  So  is  the  legislative  power  of 
congress.  They  are  empowered  in  certain  cases  to  paas 
such  laws  as  are  necessary.  Did  it  ever  occur  to  counsel, 
that  in  pleading  a  law  of  the  United  States,  it  was  esseQr 
tial  to  aver  and  try  the  necessity  of  the  law,  or  show  that 
tbe  law  itself  stated  the  necessity?  Gentlemen  mislaike 
the  meaning  of  the  word  necessary,  as  used  here.  It  \$ 
synonymous  with  convenient  or  iLstful.  (5  fVheat.  413* 
Bynk.  b.  S,  <A«  14.)    At  any  rate,  the  want  of  showii^f 
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fiu'^?'     ^*  Dect:s8ity  cannot  be  taken  advantage  of  by  general  de* 
s^p-v^v/    morrer.    The  corporation  are  to  pass  this  law  when  they 
^^r^nni    fif^  it  necessary.     To  find,  is  to  discover  something  new. 
IWftiMjoryite.  Such  is  evidently  the  sense  in  which  it  is  here  used.     It 
intimates  a  legal  decision,  and  is,  therefore,  used  in  a  tech- 
nical sense,  only  when  applied  to  the  verdict  of  a  jury. 

Neither  the  seisin  nor  use  set  up  in  some  of  the  pleas, 
can  exempt  the  property  from  the  operation  of  the  by-law. 
The  same  things  would  exempt  all  the  property  in  the  city. 
Nor  can  the  right  depend  on  the  length  of  time.  Title  by 
prescription  is  no  better  than  title  by  grant.  Suppose  thig 
a  case  of  manufactures,  dangerous  as  causing  fire,  which 
may  be  regulated  or  prevented  by  various  corporations, 
{vid.  for  instance,  2  R.  L.  468,  and  4  L.  N.  Y.  137,  a.) 
Would  the  objection  of  seisin  or  use  be  listened  to  for  a 
moment  ?  Yet  the  power  exercised  here,  is  obviously  the 
tame  conferred  in  those  cases.  It  was  never  intended  by 
the  constitution  of  the  United  States,  that  any  two  per- 
sons might,  by  their  own  acts,  impair  the  power  of  the  1^ 
gislature  to  secure  the  public  safety  or  health. 

What  is  meant  by  the  U.  States  and  state  constitution, 
when  they  speak  of  taking  private  property  for  public  use  ? 
The  power  of  the  sovereign  over  the  property  of  the  sub- 
ject is  reducible  to  three  heads :  the  power  of  regulating, 
the  power  of  taxing,  or  the  power  of  transcendental  pro- 
priety, i.  e.  the  power  to  take  the  property  of  the  subject 
for  the  use  of  the  state.  Such  is  the  division  of  Puftn^ 
dof/and  Vattel  in  the  chapters  to  which  the  opening  coun- 
sel referred  Pufendorf,  (6.  8,  ch.  5,  s,  3,)  mentions  fa 
law  of  Rome  forbidding  any  one  to  dig  ore  of  any  kind  in 
Jtaly ;  though  that  country  abounded  with  ore  of  all  kinds* 
This  was  holden  good  as  a  reguUUing  law.  Vaitel,  at  s. 
S55  of  the  chapter  quoted  on  the  other  side,  mentions,  as 
within  the  same  power,  the  prohibition  of  planting  vines 
in  fields  proper  for  tillage.  There  is  a  distinction  between 
a  tyrannical  law  and  one  which  is  void.  A  part  of  this 
property  is  none  the  more  exempt  from  regulation,  be- 
otuse  it  was  transferred  from  a  sovereign,  {WQliam  8,) 
to  his  subject    The  moment  it  passed  into  the  hands  gnF 
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the  sabject,  it  stood  on  the  same  footing  as  ^  any  other  pri-     q^^SS*' 
Tate  property.     Grotius  puts  this  very  case.    The  same    s^s^^-^ 
remark  applies  to  the  land  claimed  under  the  corporation.     stuyYetut 
They  could   not,  by  any  act  of  theirs,  control  even  t Aaif  tIm  M»j«Lte 
Cfwn  legislative   power.    This  does  away  the  idea  of  c«-      WwnI**. 
toppel.     (6  Wheat.  593.     5  Cowen,  538.) 

If  the  by-law  be  valid  in  part,  it  is  so  in  toto;  for  the 
penalty,  as  well  as  in  any  other  respect. 

VUho^er  added  to  the  authorities  before  cited,  I  John. 
Rtp.  88,  and  12  Mass.  Rep.  443. 

^  T.  A.  Emmet,  in  reply.  It  is  conceded  that  this  by- 
law must  be  rested  on  the  statute.  But  the  statute  gives 
ihe  power  restrictively  ;  and  it  must  be  exercised  so.  By 
the  use  of  affirmative  words,  the  statute  implies  a  nega- 
tive ;  if  not  necessary,  the  power  is  not  to  be  exercised. 
The  parties  difier  in  the  construction  of  the  statute.  The 
construction  put  upon  it  by  the  plaintiffs  in  error,  makes  it 
good :  the  construction  of  the  defendants  in  error,  maket 
it  void.  The  legislature,  we  say,  did  not  contemplate  a 
tase  of  violating  vested  rights ;  and  they  cannot  be  violat- 
ed. Id  all  the  various  powers  conferred  by  the  section 
upon  which  this  question  arises,  (and  they  are  numerous^) 
the  statute  declares  the  corporation  may  exercise  them, 
whenever  they  shall  deem  it  necessary  and  proper ;  thus 
indicating  the  words  by  which  they  mean  to  be  understood 
as  giving  the  right  to  judge  and  to  act  upon  expediency. 
The  case  of  interment  is  singled  out,  however  ;  and  when 
the  legislature  reach  it,  in  its  order,  they  declare  that  the 
corporation  may  regulate  it  upon  the  previous  grounds  of 
expediency ;  but  they  add,  **  or,  if  they  find  it  necessary ^^^ 
they  may  pass  laws  preventing  the  interment,  &c.  It  is 
manifest  they  intended  to  impose  a  greater  restriction  in  the 
last  case.  Sometimes  the  word  necessary  does  mean  con- 
venience ;  but  in  this  case,  it  means  something  more.  The 
words  necessary  and  proper  apply  to  the  laws ;  the  word 
messsary  alone,  was  intended  to  apply  to  the  thing  itsdf. 
The  corporation  must  judge  it  something  more  than  prth 
per. 
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o^^i*  The  power  exercised  is  claimed  as  a  regulating  power. 
\^»>^^^  It  is  not  so.  Such  a  distinction  would  avoid  the  law.  If 
0ciijYesuu  Q  regulating  power,  its  exercise  must  be  general.  Thi« 
l^Majror,&fi.  law  says,  '^we  will  deny  interments  in  ^^  of  the  city/' 
^^  and  then,  say  gentlemen,  because  it  is  litnited,  it  is  a  mer^ 
regulation.  The  same  consequence  follows  if  you  leave 
a  foot  of  the  city  untouched.  The  act  may  mean  the  fol- 
id  parts  of  the  city  ;  but  in  the  fair  construction  of  law, 
it  extends  to  every  part.  All  other  regulating  and  restrain- 
ing powers  do  so.  Then  this  by-law  is  void,  because  it 
professes  to  reach  only  a  part.  There  is  ample  room  for 
regulation  under  this  law,  without  prohibition.  Dying  of 
an  infectious  disease  forms  a  proper  subject  of  regulaium. 
The  word  means  mode,  manner^  or  circumstance.  The 
doctrine  in  Martin  v.  Mott  was  never  intended  to  apply 
to  inferior  jurisdictions.  It  was  a  case  of  the  president  of 
the  United  States,  issuing  his  orders  as  a  military  cbieC 
Illustration  drawn  from  him,  or  from  congress,  has  no  ap* 
plication.  Although  their  powers  are  limited ;  yet  tbey 
enjoy  a  kind  of  prerogative,  that  what  they  do  can  never 
be  discussed  and  questioned  between  them  and  the  sub- 
ject. The  case  cited  disclaims  being  a  precedent  in  f mat- 
ters of  inferior  dignity,  and  which  are  not  of  a  miliUurj 
character. 

The  grants  in  question  were  not  only  of  a  right  to  inter» 
but  of  a  revenue  arising  from  the  exercise  of  that  right. 
Fees  and  perquisites  were  granted.  Now,  suppose  a  by- 
law had  been  passed  that  no  fees  should  be  taken  ;  woold 
this  be  valid  ?  Such  a  thing  would  not  be  pretended.  Yel 
the  same  thing  is  accomplished  in  the  instance  before  ua. 
Such  a  thing  may  be  done  by  a  sovereign  in  the  exerciee 
of  the  eminent  domain ;  but  even  there,  not  without 
compensation.  It  is  said  you  must  pay  if  you  enter  upop 
private  property ;  but  need  not  do  so  if  you  annih^i^ 
it.  Notable  distinction  !  How  beneficial  to  the  subject  i 
The  law  takes  from  one  his  fees  and  emoluments,  or  Jtuf 
rents  and  profits,  and  gives  them  to  another.  He  wqi|U 
bardly  be  satisfied  with  the  reason  assigned  againat  jSfffjfr 
pepsation. 
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Where  the  ordinary  use  is  forbidden,  of  the  subject  in     oet.  isst! 
which  the  party  has  the  entire  interest,  he  may  still,  per-     v^n^^ 
biaps,  preserve   its   value    by   turning   to  another  object.     ^*"yj^*** 
But  the   property  in  question  can  be  made  useful  only  '^^^!tI^SI^ 
for  the  purpose  prohibited. 

The  time  during  which  a  buisness  has  been  conduct- 
ed 18  certainly  of  weight ;  and,  in  this  case,  we  contend, 
conclusive  against  its  being  condemned  as  a  nuisance. 
In  Rex  V.  Neville,  (Peak.  N.  F.  Caa.  91 ,  93,  vide  note 
Oi  the  end  of  that  case,)  the  carrying  on  of  a  trade  for  50 
years,  in  a  particular  place,  admitted  to  have  been  other- 
wise a  nuisance,  was  holden  not  to  be  so,  on  the  ground 
that  the  consent  of  the  inhabitants  was  implied  by  their 
long  acquiescence.    Here  we  shew  a  term  of  100  years. 

^  Omia.  It  was  conceded  by  the  counsel  for  the  defend* 
tilts  in  error,  that  the  power  of  the  corporation  to  past 
tke  by-law  in  question,  must  rest  upon  the  statute  of  1913, 
(9  R,  L.  445,  <^  267,)  which,  for  this  purpose,  supersedes 
die  original  charter  of  the  city.  The  statute  provided  that 
the  defendants  in  error  should  have  full  power  and  author- 
ity to  pass  such  by-laws  as  they,  from  time  to  time,  should 
&ctm  necessary  and  proper,  for  filling  up  and  regulating 
grounds,  yards  and  cellars,  for  filling  up  lots  adjoining  the 
riverir,  for  compelling  bulk  heads  to  be  made,  for  filling 
ap  slips,  for  cleansing  privies  and  sinks,  ^'  and  for  regulat- 
ing, or  if  they  find  it  necessary,  preventing  the  interment 
at  the  dead  within  the  said  city.^'  By  ^  274,  (2  JR.  L. 
447,)  the  corporation  are  authorized  to  impose  penalties 
.kft  disobedience  of  their  by-laws,  to  ^*250.  By  <§»  311,  (id. 
460,)  an  action  for  penalties  not  before  particularly  appro- 
priated, among  which  is  the  penalty  in  question,  is  given 
to  the  corporation.  And  the  last  section,  {id.  460,)  de- 
clares the  statute  to  be  public ;  and  that  it  shall  be  liber- 
ally expounded  and  construed,  to  advance  its  ends. 

The  by-law  in  question,  was  passed  in  1823  ;  and,  (with- 
out adjud^ng  or  reciting  that  it  was  necessary,  or  that  the 
MttOiOii  council  found  it  to  be  so,)  enacts  that  no  per- 
afaaO  deposit  any  dead  body  in  any  grave,  vault  or 
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^fftt?'  tomb,  within  a  certain  part  of  the  city,  under  the  penalty 
s^^TK^  of  $250.  The  defendants  respectively  violated  this  law, 
StajfTMAot  j^jjj  these  suits  were  for  its  penalties  for  which  the  cor- 
>JHJJ*JJ^^  poration  had  judgment  in  the  court  below. 

The  estoppel  set  up  by  Coates  in  relation  to  North 
Trinity  Church  yard,  cannot  avail  him.  It  depends  on 
the  question,  whether  the  defendants  in  error  are  liable 
on  their  deed,  in  covenant.  If  so  liable,  they  might  pos- 
sibly be  estopped,  on  the  ground  of  preventing  circuity  of 
action.  To  allow  them  to  oust  Coates,  or  those  under 
whom  he  claims,  or  do  what  is  equivalent  to  an  ouster  by 
their  by-law,  they  being  liable  to  respond  in  damages  for 
their  act,  to  the  value  of  the  injury,  both  parties  being 
considered  as  individuals  throughout,  would  be  an  idio 
thing.  But  if  here  be  a  covenant  for  quiet  enjoyment,  it 
is  repealed.  We  held  in  The  Brick  Presbyterian  Church 
▼.  The  city  of  New-York,  (5  Cowen,  538,)  in  relation  to 
this  very  by-law,  that  it  repealed  all  covenants  entered  iflh 
to  by  the  corporation  incompatible  with  the  by-law :  thai 
it  was  equivalent,  in  this  respect,  to  an  act  of  the  legislature) 
rendering  the  enjoyment  which  was  the  object  of  the  cove* 
nant  unlawful. 

Nor  can  the  length  of  time  during  which  property  bn 
been  used  for  a  particular  purpose,  make  any  diflference. 

All  these  demurrers,  therefore,  turn  on-  two  questionf : 
L  4s  the  by-law  constitutional  ?  and  H.  Is  it  available  «e 
declared  on  ? 

It  was  conceded,  on  the  argument,  that  the  corporation 
have,  in  general,  power  so  to  order  the  use  of  private 
property  in  the  city,  as  to  prevent  its  proving  pernicious 
to  the  citizens  generally.  A  contrary  doctrine  would 
strike  at  the  root  of  all  police  regulations.  ( VanderbUt 
V.  Adams,  treasurer  of  the  hospital  of  the  city  of  N.  Y.  1 
Cowen,  349.)  But  a  distinction  was  attempted  between  tb^ 
interests  in  question  in  these  causes,  and  property  owned 
absolutely  by  an  individual,  which,  when  one  use  is  for- 
bidden, can  be  turned  to  account  in  another  way.  In  this 
ease,  it  was  said  the  property  is  confined  in  the  graotto 
the  purposes  of  interment ;  and  if  this  particular  use  fm 
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prohibited  by  the  law,  it  works  a  total  destruction  of  the  albant, 
right,  and  fails  in  the  character  of  a  mere  regulation.  Such  ^^^v-^ 
it  undoubtedly  the  consequence,  so  long  as  the  by-law  stoyTetatti 
continues  in  force.  But  we  think  the  reply  of  the  counsel  tim  Major,  *«. 
for  the  corporation  conclusive.  The  absolute  ownership  must  ®  •^  •*• 
reside  somewhere ;  and  it  should  not  be  in  the  power  of  the 
owner  so  to  cut  up  and  sub-divide  the  uses  of  his  pro- 
perty, as  to  evade  the  salutary  application  of  police  pow- 
ers. A  lot  is  granted  as  a  place  of  deposit  for  gun 
powder,  or  other  purpose,  innocent,  in  itself,  at  the  time ; 
it  is  devoted  to  that  purpose,  till,  in  the  progress  of  pop- 
ulation, it  becomes  dangerous  to  the  property,  the  safe- 
ty, or  the  lives  of  hundreds :  it  cannot  be,  that  the 
mere  form  of  the  grant ;  because  the  parties  choose  to 
make  it  particular,  instead  of  general  and  absolute,  should 
prevent  the  use  to  which  it  is  limited  being  regarded  and 
treated  as  a  nuisance,  when  it  becomes  so  in  fact.  In  this 
way  the  legislative  powers,  essential  to  the  comfort  and 
preservation  of  populous  communities,  might  be  frittered 
away  into  perfect  insignificance.  To  allow  rights  thus 
to  be  parcelled  out,  and  secured  beyond  control,  would 
fix  a  principle  by  which  our  cities  and  villages  might  be 
broken  up.  Nuisances  might,  and  undoubtedly  would 
be  multiplied  to  an  intolerable  extent.  Nor  can  it  make 
any  diflference  that  the  right  is  purchased  previous  to  the 
passage  of  the  by-law,  or  before  it  becomes  necessary. 
These  laws  are  usually  enacted  with  a  view  to  evils  al- 
ready existing.  Till  the  state  of  things  is  such  as  to  ren- 
der the  act  complained  of  a  nuisance  upon  actual  expe- 
riment, no  law  is  passed.  Every  right,  from  an  abso- 
lute ownership  in  property,  down  to  a  mere  easement, 
is  purchased  and  holden  subject  to  the  restriction,  that  it 
shall  be  so  exercised  as  not  to  injure  others.  Though,  at 
the  time,  it  be  remote  and  inofiensive,  the  purchaser  it 
bound  to  know,  at  his  peril,  that  it  may  become  otherwise 
by  the  residence  of  many  people  in  its  vicinity  ;  and  that  it 
must  yield  to  by-laws,  or  other  regular  remedies,  for  the 
suppression  of  nuisances. 
Vol.  VII.  77 
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ALBANT,        We  are  of  opinion  that  this  by-law  is  not  void|  either 
y^^^^,^^    as  being  unconstitutional,  or  as  conflicting  with  what  we 
StuyTMant     acknowledge  as  a  fundamental  principle  of  civilized  society, 
l^Mayor,&c.  that  private  property  shall  not  be  taken  even  for  public  use, 
cfNew-Tork.  without  just  compensation.      No  property  has,  in  this  in- 
stance, been  entered    upon  or  taken.     None  are  benefit- 
ted by  the  destruction,  or  rather  the  suspension  of  the  rights 
in  question,  in  any  other  way  than   citizens  always  are, 
when  one  of  their   number   is    forbidden   to   continue  a 
nuisance.     For  the  same  reason,  there  is  nothing  impair- 
ing the  obligation  of  contracts,  within    the   sense  of  the 
constitution  of  the  United  States. 

But  the  words  of  the  statute  giving  the  power  to  paw 
the  by-law,  are  conditional :  if  the  corporation  find  it  ne- 
cessary.  It  is  neither  averred  in  the  declaration  that  they 
did  And  it  necessary  ;  nor  is  any  adjudication  of  necessity 
recited  in  the  by-law,  nor  does  the  declaration  aver  that  in 
truth  it  was  necessary.  For  all,  or  some  of  these  omissioDS, 
it  is  contended  that  the  by-law,  as  pleaded,  must  be  adjudg- 
ed void. 

To  be  a  corporation  is  a  franchise  ;  and  all  our  aggre- 
gate corporations  enjoy  the  prerogatives  of  government  to 
a  prescribed  extent.  Among  these  is  the  power  to  pass  by- 
laws upon  certain  subjects.  iThey  cannot  transcend  the 
powers  conferred  on  them  by  statute.  This  is  their  consti- 
tution. Neither  can  the  state  or  general  governments 
transcend  the  powers  conferred  by  their  constitutions. 
Every  act  beyond  the  constitution  is  void  ;  and  may  be 
declared  so  by  our  courts  of  justice,  whether  it  emanate 
from  a  general  or  local  legislature.  An  unwarrantable 
interference  with  private  property  is  equally  unconstitu- 
tional and  void,  whether  by  the  state  legislature  or  a 
corporation.  By  neither  can  it  be  touched  without  neces- 
sity ;  and  then,  if  taken,  it  must  be  upon  just  compensa- 
tion. This  necessity  is  not  absolute.  It  is  nearly  synony- 
mous with  eoq)ediency,  or  what  is  necessary  for  the  public 
good.  The  word  necessary,  when  applied  to  a  law,  or 
taking  private  property,  is  constantly  .understood  and  acl- 
ed  upon  in   this   sense ;   or  as  contradistinguished  fifom 
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nnnecessary  or  inexpedient.  The  statute,  then,  by  the  albant, 
words  of  the  power  in  question,  "  if  they  find  it  necessa-  k^s/"^ 
ry,"  says  no  more  than  what  is  implied  by  every  charter  Stayrvntti 
of  incorporation,  as  directory  to  its  members:  "You  shall  The  Major,  Ae. 
not  pass  by-laws  which  are  unnecessary"  But  be  this  ^N**^^"*- 
as  it  may  ;  some  exigency  should,  in  the  nature  of  things, 
always  exist,  and  in  legal  presumption  does  exist,  to  war- 
rant the  passage  of  a  positive  law.  Yet,  we  believe,  an 
adjudication  or  recital  of  such  exigency  in  the  law  itself, 
was  never  deemed  requisite  to  its  validity,  whether  it  was 
one  of  absolute  necessity  or  mere  expediency.  A  reci- 
tal is  sometimes  deemed  proper  and  useful  in  the  con- 
struction of  a  law ;  but  not  essential  to  its  constitutional 
existence.  It  is  perhaps  too  narrow  a  view  of  the  subject, 
to  liken  this  law  to  the  execution  of  private  powers,  as 
was  done  by  the  counsel  for  the  plaintiff  in  error.  But 
even  there,  a  recital  or  adjudication  by  the  attorney  or 
trustee  in  the  deed  by  which  the  power  is  executed,  has 
often  been  holden  unnecessary,  provided  the  power  is  in 
fact  followed.  It  is  of  the  nature  of  legislative  bodies,  to 
judge  of  the  exigency  upon  which  their  laws  arc  founded  ; 
and  when  they  speak,  their  judgment  is  implied  in  the  law 
itself.  It  is  sufficient,  therefore,  to  set  it  forth  in  plead- 
ing. This  is  equivalent  to  an  averment  that  the  exigency 
has  arisen,  been  adjudicated  and  acted  upon.  All  to  be 
shown  beyond  this,  is  matter  by  which  the  court  may  see 
that  the  law  operates  upon  the  subject  of  the  power.  The 
implied  adjudication  is  then  taken  as  conclusive.  If  not 
80,  the  exigency  itself  would  be  the  subject  of  traverse  and 
trial  by  jury.  To  say  that  it  must  be  averred  in  plead- 
ing, would  be  to  require  that  the  propriety  or  expediency 
of  every  law  should  be  tried  as  matter  in  pais.  Such  a 
consequence  was  never  contended  for  in  relation  to  the 
acts  of  the  lowest  judicial  magistrate  in  community. 

We  think  a  late  decision  of  the  supreme  court  of  the 
United  States,  virtually  overrules  all  the  formal  grounds 
taken  against  this  law  as  pleaded.  A  statute  of  the  Unit- 
ed States  authorized  the  president,  whenever  the  coun- 
try should  be  invaded,  or  in  imminent  danger  of  invasion  | 
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.  V^^^'     to  call  forth  the  militia.     A  simple  requisition  of  the  presi- 
%^F>^^^     dent,  averred  to  be  in  pursuance  of  that  law,  was  set  forth 
fltoyYMant     in  an  avowry,  which  neither  averred  the  exigency  of  in- 
nsHaywi&e.  vasion  or  danger  to  have  arisen.    The  requisition  recited 
•f  W^ir-Toris.  nothing  of  it,  nor  did  the  avowry  aver  an  adjudication.     On 
demurrer,  the  requisition,  as  pleaded,  was  holden  full  and 
sufficient  in  form.    It  was  also  holden  that  the  president 
was  constituted  by  the  act,  the  exclusive  judge  of  the  exi- 
gency; that  the  requisition  was  not  only  conclusive  evi- 
dence that  he  had  passed  as  a  judge  upon  the  case ;  but 
that  a  plea  of  such  requisition  implied,  and  was  equiva- 
lent to  an  express  averment  of  adjudication.     (Martin  v. 
Mattf  12  Wheat.  19.)     If  such  strong  judicial  intendment 
prevails  in  favor  of  a  single  officer  executing  a  law,  a  far^ 
Hart  should  it  be  exercised  in  favor  of  the  law  making 
power  itself. 

This  declaration  conforms  in  every  respect  to  the  rule 
laid  down  by  Kyd,  in  his  treatise  on  the  law  of  corpora- 
lions.  (2  Kyd  on  Corp.  167.)  "  In  an  action  of  debt  for 
the  penalty  of  a  by-law,  the  time  when  it  was  made,  the 
parties  by  whom  it  was  made,  their  authority  to  make  it, 
the  by-law  itself,  and  the  breach  of  it  by  the  defendant, 
must  be  set  forth  ;  that  the  court  may  judge  both  whe- 
ther the  by-law  be  good,  and  whether  the  defendant  be  a 
proper  object  of  the  action.  (Vid.  Hut.  5.  Hob.  211. 
1  iSTr.  539.    Brownl.  ^  GouUsb.  177.) 

Judgment  affirmed. 


Sutherland,  J.  not  having  heard  the  argument,  gave 
opinion. 
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Pierce  against  DART.(a)  Dvu 


On  certiorari  from  a  justice's  court.  Dart  sued  Pieree,  „t^i;^^ 
in  the  court  below,  for  a  nuisance  Jn  building  a  fence  across  Jf'J^^*  ^*^\ 
a  public  highway,  near  the  residence  of  the  plaintiflf  be-  ^  i>«  ^  •p^ 
low  ;  in  consequence  of  which  he  complained  that  he  had  an  indiTidod, 
received  special  damage.  the      highway 

Several  questions    were  now  raised    by  the  counsel  for  ^**  "^^  ***" 


liguout, 

the  plaintiff  in  error,  which  it  is  not  deemed  important  to  Jjj^^g^i.       ^ 
notice.      The   main   questions   were,  whether   the  special  t*»e  depnnuaba 

of  its  use,  thera* 

damage  received  by  the  plaintiflf  below,  was  of  that  nature  fore,  more  mh 
and  extent  which  would  warrant  an  action  by  him,  or  whe-  thaiTto  othef*. 
ther  the  remedy  lay  in  a  public  prosecution  only  ;  and  whe-  ^^^^^^  ^ 
ther,  if  the  plaintiflf  below  could  otherwise  have  sustained  «fic  damage,  to 

'  warrant  an  afO* 

an  action,  it  was  not  barred  by  his  having  abated  the  nui-  tioo. 

sance.     The  facts,  as  to  these  two  heads,  will  be  found  suf-  damage  iss2^ 

ficiently  stated  in  the  opinion  of  the  court.  be^detaiaed  «i 

his  way. 
The    renMdy 

L.  Monson,  for  the  plaintiflf  in  error.  by  action  is  boi 

barred    by    the 
act   of   abating 
E.  Root  ^  S.  iJ.  Uobbie,  contra.  the  nuisance. 

On  certiorari 
...  .       .  ^■^<>">  *  justice's 

Curia.  (After  overruling  several  minor  objections  raised  court,  the  judg- 
by  the  counsel  for  the  plaintiflf  in  error.)  The  only  real  be  reversed  for 
questions  are,  1.  Whether  the  plaintiflf  below  showed  such  Jjr*there  "Sin 
special  damage  as  entitled  him  to  recover:  and  2.  If  ^h«^  J^®fcr»'tJir 
was  shown,  whether  his  abating  the  nuisance  was  such  a  «•  r.  ,«ase  fcr 

^  special  damagn 

remedy  as  barred  his  action.  arising 

In  considering  the  special  damage,  we  must  lay  out  of  ^ 
view  the  fact  now  set  up,  that  the  road  was  more  contigu- 
ous, and  therefore  more  beneficial  to  the  plaintiflf  below 
than  to  others.  He  might  have  been  more  injured  by  the 
obstruction  on  this  account  than  others ;  but  it  is  not  such 
an  injury  as  the  law  will  notice.  The  right  of  action  for 
obstructing  a  highway  can  never  be  determined  by  the 
distance  at  which  the  party  resides  from  it.    All  the 

{a)  This  canie  was  decided  in  August  torm  last. 
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|g«BANT,     to  call  forth  the  militia.     A  simple  requisition  of  the  presi- 

^^r>r^     dent,  averred  to  be  in  pursuance  of  that  law,  was  set  forth 

flcuTYMant     in  an  avowry,  which  neither  averred  the  exigency  of  io- 

n^ifafor.jfce.  vasion  or  danger  to  have  arisen.    The  requisition  recited 

•rN«w-Torib   iiQjjjing  Qf  it^  |jQ|.  did  the  avowry  aver  an  adjudication.     On 

demurrer,  the  requisition,  as  pleaded,  was  holden  full  and 
sufficient  in  form.  It  was  also  holden  that  the  president 
was  constituted  by  the  act,  the  exclusive  judge  of  the  exi- 
gency; that  the  requisition  was  not  only  conclusive  evi- 
dence that  he  had  passed  as  a  judge  upon  the  case ;  but 
that  a  plea  of  such  requisition  implied,  and  was  equiva- 
lent to  an  express  averment  of  adjudication.  (Martin  v. 
MoUy  12  Wheat.  19.)  If  such  strong  judicial  intendment 
prevails  in  favor  of  a  single  officer  executing  a  law,  a  fat' 
iiari  should  it  be  exercised  in  favor  of  the  law  making 
power  itself. 

This  declaration  conforms  in  every  respect  to  the  rule 
hid  down  by  Kydy  in  his  treatise  on  the  law  of  corpora- 
tions. (2  Kyd  on  Corp.  167.)  <^  In  an  action  of  debt  for 
the  penalty  of  a  by-law,  the  time  when  it  was  made,  the 
parties  by  whom  it  was  made,  their  authority  to  make  it, 
the  by-law  itself,  and  the  breach  of  it  by  the  defendant, 
must  be  set  forth  ;  that  the  court  may  judge  both  whe- 
ther the  by-law  be  good,  and  whether  the  defendant  be  a 
proper  object  of  the  action.  (Vid.  Hut.  6.  Hob.  211. 
1  Str.  639.    Brownl.  ^  Gouldsb.  177.) 

Judgment  affirmed. 

Sutherland,  J.  not  having  heard  the  argument,  gtv^ 
no  opinion. 
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ALBAMk 

Oct. 


Pierce  against  DART.(a)  i>«i. 


On  certiorari  from  a  justice's  court.  Dart  sued  Pierce,  „.ta4^I^ 
in  the  court  below,  for  a  nuisance,  in  building  a  fence  across  JJ!J^^*  ^m 
a  public  highway,  near  the  residence  of  the  plaintiff  be-  "<>'  !»•  ^  «H>^ 
low  ;  in  consequence  of  which  he  complained  that  he  had  an     indmdiMa, 

.  .    I    ]  by    reaaoa   that 

received  special  damage.  ti(o      highway 

Several  questions    were  now  raised    by  the  counsel  for  JiJJoiS^  ^uH 

the  plaintiff  in  error,  which  it  is  not  deemed  in^portant  to  Jjj'^^*^^j."^ 

notice.      The   main   questions   were,  whether  the  special  t*»e  depnratiM 

of  its  use,  thiori 

damage  received  by  the  plaintiff  below,  was  of  that  nature  fore,  mora  i». 
and  extent  which  would  warrant  an  action  by  him,  or  whe-  th"n"o  oihm. 
ther  the  remedy  lay  in  a  public  prosecution  only  ;  and  whe-  tai?*tow*«^ 
ther,  if  the  plaintiff  below  could  otherwise  have  sustained  «^  dwoH^  «o 

wamnt  ui  ae* 

an  action,  it  was  not  barred  by  his  having  abated  the  nui-  tion. 

But     trifiac 

sance.     The  facts,  as  to  these  two  heads,  will  be  found  suf-  damage  mS- 
iiciently  stated  in  the  opinion  of  the  court.  b^^iuiald^  m 

hb  way. 

L.  Monson,  for  the  plaintiff  in  error.  by  action  is  aoi 

barred    by    Um 
act   oT   abatiBf 

£.  jRoo(  <^  »S.  R.  UobbiCj  contra.  the  noisaM^*. 

On  certiorari 

Curia.  (After  overruling  several  minor  objections  raised  court,  the  judf- 
by  the  counsel  for  the  plaintiff  in  error.)  The  only  real  be  reversed  ifar 
questions  are,  1.  Whether  the  plaintiff  below  showed  such  g^**ihlre  "Sa 
special  damage  as  entitled  him  to  recover:  and  2.  If  ^hat  JJ|JJ**"|j^ ^""JIJ^. 
was  shown,  whether  his  abating  the  nuisance  was  such  a  <*r.  ,«»•  ^ 

^  special   naaiisa 

remedy  as  barred  his  action.  arising  fross  a 

In  considering  the  special  damage,  we  must  lay  out  of 
view  the  fact  now  set  up,  that  the  road  was  more  contigu- 
ous, and  therefore  more  beneficial  to  the  plaintiff  lielow 
than  to  others.  He  might  have  been  more  injured  by  the 
obstruction  on  this  account  than  others ;  but  it  is  not  such 
an  injury  as  the  law  will  notice.  The  right  of  action  for 
obstructing  a  highway  can  never  be  determined  by  the 
distance  at  which  the  party  resides  from  it.    All  the 


(a)  This  eaosa  was  decided  in  August  tsnn  last. 
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ALBANY,     agree^  that  there  must  be  some  specific  damage  to  the  par- 
ty before  he  can  sue. 

The  only  evidence  of  damage  in  this  case,  is  derived  from 
the  testimony  of  Seely.  He  swears  that  Dart  had  consi- 
derable trouble  in  pulling  down  the  fence.  The  witness 
was  with  Dart  four  times  when  he  pulled  it  down ;  once 
when  Dart  was  returning  from  church,  and  again  when  he 
bad  been  out,  and  was  returning  home  in  a  severe  rain 
storm. 

The  defendant  openly  declared  at  the  trial,  that  he  had 
erected  the  fence,  and  intended  to  do  it  again  ;  though  we 
nnderstand  from  the  return,  that  he  had  not  yet  done  so  at 
the  time  of  the  trial,  after  it  was  last  abated  by  the  plaintiff. 

The  damage  to  the  plaintiff  was  but  a  trifle.  It  consist- 
ed in  the  delay,  and  the  time  spent  in  abating  the  nuisance. 
Gibbs  would  not  place  it  higher  than  6  cents  at  each  abate- 
ment, or  25  cents  in  the  whole. 

It  is  conceded  that  special  damage  would  maintain  the 
action  ;  but  denied  that  this  is  the  kind  of  damage  intend- 
ed by  the  rule.  The  question  is  certainly  not  without  its 
difficulties.  The  English  cases  have  fluctuated  ;  and  un- 
til a  recent  decision  of  the  king's  bench,  no  rule  defining 
the  nature  or  limit  of  the  individual  injury  which  is  to 
warrant  the  action,  can  be  found.  In  Hart  v.  BassetiyXT. 
JoneSf  156,)  it  was  held  enough  that  the  plaintiff  was  oblig- 
ed^ by  the  obstruction,  to  convey  his  tithes  by  a  more  cir- 
cuitous route.  Iveson  v.  Moor,  (Carth.  451,)  gave  an  ac- 
tion where  the  plaintiff  was  prevented  from  carrying  hit 
coal  in  carts  and  carriages ;  and  Chichester  v.  Letheridge^ 
{fVilleSjli,)  holds,  that  obstructing  the  highway  by  bars, 
iic.  and  withholding  the  plaintiff  from  abating  the  nui- 
flUice,  BO  that  he  could  pass,  was  suflicient. 

Bvbert  v.  Groves,  (1  Esp,  Rep,  148,)  and  which  was 
considered  by  the  king's  bench  on  motion  for  a  new  trial, 
held,  that  being  put  to  the  necessity  of  going  a  circuitous 
route,  was  not  such  special  damage  as  would  warrant  the 
action.  And  there  is  a  dictum  in  Paine  v.  Partrich, 
{Carth.  194,)  that  delay  of  a  journey  by  which   one  is 
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damnified,  and  some  important  affair  neglected,  is  insuffi-     '^Jilwf* 
cient. 

Nor  are  the  American  cases  exactly  uniform.  In  Hughes 
V.  Heiser,  (I  Bin.  463,)  where  the  cases  already  mentioned 
are  considered,  the  plaintiff  recovered  on  the  ground  that 
he  was  prevented  from  passing  downjthe  Big  SchuylkUl 
with  his  rafts.  But  in  Barr  v.  Stevens,  (1  BibVs  Keniuckjf 
Rep.  293,^  Trimble,  J.  in  delivering  the  opinion  of  the 
court,  says  it  is  not  enough  that  one  is  turned  out  of  bit 
way  ;  and  he  seems  to  require  that  some  corporal  damage 
should  arise  from  the  injury. 

The  late  case  of  Rose  v.  Miles,  (4  M.  fy  S.  101,)  over- 
rules the  dictum  in  Paine  v.  Partrich,  and  the  case  of  Hii- 
bert  v.  Groves.  It  adopts'  the  other  English  cases,  with 
the  principle  of  Hughes  v.  Heiser;  and,  for  the  first  tinae, 
seems  to  furnish  an  express  general  rule  for  the  class  of 
cases  which  we  are  considering.  The  plaintiff's  passage 
down  a  public  navigable  river  was  obstructed  ;  and  he  was 
put  to  expense  in  going  a  circuitous  route.  An  action  OQ 
the  case  for  this  injury  was  sustained  by  the  whole  court; 
and  we  think  the  principle  to  be  extracted  from  the  case  is, 
that  any,  the  least  injury  to  an  individual,  as  an  expense 
of  time  or  money,  or  labor,  &c.  entitles  him  to  an  action. 
It  is  a  special  damage  as  contradistinguished  from  the  inju- 
ry to  the  public  in  general,  which  is  theoretical,  or  resting 
in  presumption  of  law  only.  Lord  Ellenborough  said  the 
injury  did  not  rest  merely  in  contemplation.  The  plain- 
tiff was  impeded  in  the  act  of  navigating,  and  incurred  ex- 
pense. If  a  man's  time  or  money  is  valuable,  it  seemed 
to  him,  that  this  was  a  particular  damage. 

Such  seems  to  be  the  distinction  deducible  from  a  ma- 
jority of  the  cases. 

In  the  case  at  bar,  the  plaintiff  was  certainly  put  to  some 
expense.  There  was  a  delay,  and  labor  in  abating  the  nui- 
sance, so  that  he  might  proceed  on  the  road.  True,  the 
injury  was  trivial ;  and  it  is  not  diflicult  to  see  that  the  dam- 
ages are  excessive.  But  we  cannot  interfere  on  that  ground 
where  the  action  below  is  for  a  tort. 
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ALBANY,        But  it  is  contended  that  the  remedy  by  action  was  bar- 

Otet.   1827.  _   . 

red  by  the  abatement  ;  that  the  plaintiff  having  taken  the 
means  of  redress  into  his  own  hands,  is  concluded.,  as  in 
case  of  distraining  an  article  damage  feasant.  We  do  not 
understand  this  to  be  the  effect  of  removing  a  nuisance. 
True^  it  is  treated  in  the  books  as  a  remedy  by  the  act  of 
the  party.  But  it  does  not  operate  to  redress  the  injury 
like  a  distress.  It  is  preventive  merely ;  and  resembles 
more  an  entry  into  land,  or  recaption  of  personal  property. 
Neither  will  bar  an  action  for  the  original  invasion  of  the 
plaintiff's  right.  Suppose  in  this  case  the  plaintiff's  horse 
or  carriage  had  been  injured ;  would  it  be  pretended  that 
his  afterwards  throwing  down  the  fence,  should  operate  as 
an  indemnity  ?  The  case  at  bar  depends  on  the  same  prin- 
ciple. 
The  judgment  below  should  be  affirmed. 

Judgment  affirmed. 
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ALBANT, 
Oct.  18ft7. 


Root 

Root  against  Kino  axo  Verplanck.  Kinf. 

Case  for  an  alleged  libel  published  by  the  defendantd^ 
of  and  concerning  the  plaintiff,  on  the  25th  of  August,  maii^M'  dU^ 

matioO)  mailo 
public  either  by 
printing,  writings,  nfnn^  or  pictures,  tending  to  blacken  the  memory  of  one  who  ii  dead)  or  the  repota* 
tion  of  one  who  it  alive,  and  expose  him  to  public  hatred,  contempt  or  ridicule. 

Malice  is  essential  to  maintain  either  a  public  prosecution,  or  an  action  for  a  libel :  but  Mich  miJie* 
Bay  be  inferred  from  the  publication  of  the  libel  ;  or  malice  may  be  otherwise  inferred  ;  as  from  th# 
ftlsity  of  the  libel  in  a  civil  action  ;  or  it  may  bo  proved  ;  and  an  unsuccessful  attempt  to  justify  in  a 
dvil  action,  is  evidence  of  malice. 

But  thoui;h  malice  is  generally  to  be  inferred  from  the  libellous  nature  o^  a  publication  ;  or  its  fata}* 
ty ;  and  it  is  to  be  taken  as  false"  till  proved  true  by  the  defendant ;  yet  the  inference  of  malice,  in  eithef 
case,  may  be  repelled  by  the  circumstances  of  the  publication,  as  the  manner  and  the  occasion  ;  c.  g, 
a  roaster,  on  inquiry,  giving  a  character  to  a  servant,  publication  in  the  course  of  local  or  judicial  pro« 
oeedings,  in  the  exercise  of  church  disciplmo)  an  application  to  the  proper  authority  K>r  redress  of  gner* 
ances,  or  for  the  removal  of  an  officer  to  the  person  possessing  the  power  to  remore.  In  suah  cas€S| 
•JEoresa  malice  must  be  proved,  in  order  to  mamtain  an  action. 

jSat  the  publication,  in  a  newspaper,  of  a  false  libel  in  relation  to  a  candidate  £br  public  office,  {e.  g,  S 
candidate  tor  the  office  of  lieut.  governor,)  though  such  publication  be  by  a  voter,  the  editor  of  the  pa* 
per,  in  the  course  of  a  contestea  election,  is  not  an  exception  to  the  general  rule.  Malice  wilL  there* 
fere,  in  such  case,  be  implied  from  the  publication,  or  the  falsity  ;  and  in  an  action  for  such  a  liDel^  tha 
defendant  is  bound  to  show  its  truth,  in  order  tojustify. 

So  though  the  libel  relate  to  a  public  act  of  the  plaintifl*in  the  legislature. 

Public  report  of  a  fact  stated  in  a  libel,  cannot  be  given  in  evidence  in  mitigation  ofdamageti  when 
the  libel  expressly  disavows  all  reliance  on  report,  and  professes  to  go  on  the  occular  abservation  of  th# 
author. 

Nor  is  such  a  report  admissible  to  mitigate  the  damages  in  any  action  of  slander,  after  the  defoadaot 
has  made  an  unsuccessful  attempt  to  justify  by  giving  the  truth  m  evidence  upon  |daa  or  notice,  though 
auch  plea  or  notice  be  accompanied  with  the  general  issue. 

Nor  is  it  admissible  where  such  pica  or  notice  has  been  interposed,  though  there  be  no  attempt  to 
■upport  it  by  proof. 

Bach  plea  or  notice  precludes  all  such  other  evidence  in  mere  mitigation,  as  gotfs  to  repel  the  infor* 
ence  of  naalice ;  e.  ^.  as  relates  to  the  manner  and  occasion ;  as  that  words  were  apdten  m  a  paatioOi 
not  maliciously,  or  through  mistake,  &c. 

And  so,  ii  aeenUf  of  all  matters  which  go  entirely  to  excuse  the  publication  ;  as  that  the  words  war* 
published  in  giving  a  character  to  a  servant,  or  in  the  course  of  a  judicial  proceeding,  &c. ;  for. 

The  plea  or  notice  of  the  truth  in  justification  admits  the  malice,  and  puts  the  naked  tnilh  in  intM* 

The  truth  is  a  good  defence,  though  the  publication  bo  malicious. 

But  where  the  general  issue  is  pleaded,  and  there  is  no  plea  or  notice  of  the  tmth  in  iustificationi 
the  above  matters  which  would  be  precluded  by  such  plea,  or  notice,  may  be  given  in  evidencsi  eithef 
IB  mitigation,  or  total  excuse,  according  to  their  own  nature  and  effect. 

But  the  truth  of  the  slander  cannot  be  given  in  evidence  under  the  general  issue  in  mitigation  of  da* 

And  circumstances  tending  to  prove  the  truth  are  equally  inadmissible. 

The  general  character  of  tne  plaintiff*  is,  however,  at  issue  in  an  action  of  slander,  without  regard  10 
the  pleuings  or  notice  on  the  part  of  the  defendant. 

But  this  means  his  character  in  the  most  general  sense,  not  his  character  in  relation  to  any  toXbUtf 
foilings  or  rices  which  may  derogate  from  a  good  general  character.  The  quMCion  to  the  witneM 
should  be,  what  is  the  plaintiff'^s  general  character  ?  The  defendant  cannot  go  beyond  this,  in  the  firal 
Insfance,  though  the  plaintiff* may  call  for  the  witness'  grounds. 

The  Nno-York  senate  journals,  printed  by  the  slate  printer^  and  laid  on  the  tables  of  membsriiarff 
•▼idence. 

A  verdict  on  the  question  whether  a  libel  is  true,  will  not  be  set  asidfi  as  againsl  the  weight  of  eri" 
dence,  unless  in  a  clear  case  : 

Mot  for  mceosiva  damages,  unleis  they  are  frof sly  so*  .  / 

A  nlea  or  notice  of  the  truth  in  justification  of  a  slandcri  if  unsupported  by  svidoaci,  ii  ptoj^  !•  M 
eoMidaiad  in  afgraTation  of  damages* 

Voc.  VII.  78 
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^^BiJ^,    18S4,  in  a  newspaper  called  the  *'  New-York  American/^ 
of  which  the  defendants  were  the  editors.    The  declara- 


*^^        tion  contained  two  counts  on  the  libel  in  question,  which 
was  as  follows : 

**  Lieutenant  Governor  Root. — ^It  has  been  deniedi  we 
understand,  by  the  Argua,^'  &c.,  ''in  answer  to  some 
strictures  on  the  subject  in  an  Albany  paper,  that  on  the 
afternoon  of  his  famous  decision  of  order,  Mr.  Root  was 
intoxicated ;  and  the  charge  is  treated  as  calumnious,"  dtc. 

<<  The  facts  are  shortly  these :  We  speak  only  what  we 
saw ;  and  as  it  is  a  matter  of  some  public  concern,  that  the 
presiding  officer  of  our  senate  should  not  continue  to  be 
what  Mr.  Root  is,  we  speak  without  hesitation  or  re- 
•erve. 

<<  The  house  of ^  assembly  having  sent  to  the  senate  the 
resolution  declaring  the  expediency  of  passing,  at  the  then 
session,  an  electoral  law,  it  was  anticipated  that  some  in- 
teresting proceedings  would,  in  consequence,  be  had  in 
that  body.  Accordingly,  when  it  met  at  fife  o'clock  in 
the  afternoon,  to  which  hour  it  had  in  the  forenoon,  pre- 
Tiously  to  the  passage  of  the  resolution  in  the  assembly,  ad- 
journed, a  great  concourse  of  citizens,  and  of  strangenr, 
from  all  parts  of  our  country,  crowded  its  floor,  lobbies  and 
gallery.  When  the  lieutenant  governor,  at  the  hoar  nam- 
ed, advanced  through  the  centre  of  the  apartment  towards 
bis  chair,  there  was  in  his  appearance,  manner,  and  walk, 
something  that  excited  every  one's  observation.  He  reach- 
ed his  station,  however,  and  calling  the  members  to  order, 
informed  them  that  there  was  a  message  from  the  assem- 
bly, which  the  clerk  then  read.  A  dead  silence  ensued. 
Lieutenant  governor  Root,  holding  on  to  each  arm  of  bis 
ehair,  looked  round  with  inflamed  face,  with  bloodnriiot 
eyes,  and  half  open  mouth,  and  with  an  expression  aho- 
gether  so  stolid  and  drunken,  as  in  any  other  situation, 
and  under  other  circumstances,  could  not  have  failed  to 
excite  the  derision  of  all  present. 

<<He  was  evidently  expecting  some  moUoo  previously 
eoDoerted,  probably  in  order  to  enaUe  him  to  pour  forth 
the  diatribe  with  which  he  was  laboring;  but  none  inch 
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was  made,  and  he,  therefore,  was  coropeHed  to  renwrk,  ^'^{S* 
*  the  chair  has  no  observations  to  offer,  unless  some  motion 
be  proposed.'  Thereupon,  it  was  moved  by  Mr.  Burt, 
we  believe,  at  any  rate  by  some  one  opposed  to  the  fac- 
tion, ^  that  the  senate  concur  in  the  resolution  sent  from  the 
SMsembly.' 

"  This  furnished  the  spark  to  the  combustibles  smoulder- 
tog  in  the  breast  of  the  lieutenant  governor ;  instantly  lie 
€&myed  to  rise,  and  by  the  all-important  aid  of  the  arms  of 
his  chair  and  his  desk  in  front,  he  did -rise,  and  stood  for  a 
moment,  as  if  in  preparation,  silent  before  several  hundreds 
of  his  fellow  citizens,  an  object,  from  his  appearance  and 
manner,  we  will  venture  to  say,  of  loathing  and  disgust 
to  every  unprejudiced  man  among  them ;  unwashed,  un- 
abaven,  haggard,  the  tobacco  juice  trickling  from  the  cor- 
ners of  his  mouth  to  be  wiped  away  with  his  coat  sleeve ; 
with  unsteady  footing,  this  second  officer  of  the  great 
state  of  New-Yorky  commenced  his  address  to  the  senate. 
It  is  known  that  the  presiding  officer  of  this  body  has  no 
other  than  a  casting  vote,  and  no  right  at  all  to  speak.  He 
may,  however,  assign  reasons  for  any  decision  he  makes, 
and  under  this  shallow  pretext,  Mr.  Boot  uttered  a  long 
and  labored  vindication,  not  only  of  the  course  he  was 
about  to  take  in  declaring  the  motion  for  concurrence  out 
of  order,  but  of  the  whole  course  of  proceedings  of  the 
senate;  and  then  launched  forth  into  a  regular  philipic 
against  the  governor  and  assembly,  whom  he  charged  with 
Yying  with  each  other  in  the  race  of  popularity.  It  was 
the  harangue  of  an  intemperate  demagogue,  blind  with  pas- 
sion and  rum.  As  such  it  was  heard  by  all  impartial  men : 
and  our  only  astonishment  was,  that  the  respectable  mem- 
bers of  the  senate  could  sit  still,  and  permit  their  presiding 
officer  thus  to  disgrace  himself  and  them.  He  should 
bave  been  called  to  order,  and  compelled  to  sit  down.  He 
was  doing  what  he  had  no  more  right  to  do  than  any  grov- 
elling sot  from  the  public  kennel.  He  was  out  of  order  in 
prasaming  to  address  the  senate  at  all ;  but  to  address  theoi 
ia  bia  then  stale,  and  in  the  terms  ho  did,  was  ootr^img  dl 
ordir^  daeeoqf  osmI  forbearance. 
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o?^^'        Plea,  the  general  issue,  with  notice  that  the  defendanti 

^^.^^.^     would  give  in  evidence,  on  the  trial,  the  truth  of  the  mat- 

^^^        ter  contained  in  the  libel,  in  justification,  with  other  nnat- 

XiBg*       ters,  which  will  be   found  stated   in   the  opinion  of  the 

court. 

The  cause  was  tried  at  the  Delaware  circuit,  on  the 
13th  of  June,  1826,  before  Betts,  (late)  C.  Judge.  The 
publication  of  the  alleged  libel  was  admitted  by  the  defend- 
ants to  have  been  made  by  them,  and  to  have  been  written 
by  the  defendant  King. 

The  testimony  of  witnesses  was  then  heard  on  both 
sides;  and  various  points  of  law  decided  by  the  judge, 
and  given  in  charge  by  him  to  the  jury  ;  which  testimony 
and  points,  with  the  judge's  decisions  and  charge,  so  far  as 
they  are  deemed  material,  will  be  found  stated  in  the 
opinion  of  the  court. 

The  jury  found  for  the  plaintiff,  with  1400  dollars  dam- 
ages. 

A  motion  was  made,  in  behalf  of  the  defendants,  for  m 
new  trial,  which  was  argued  at  the  last  August  term,  by 

J.  BlufU  for  the  motion ; 

J.  Suydam  and  E.  fVilliamSy  contra ;  and 

J).  B.  Ogden  in  reply. 

The  points  discussed  being  also  arranged  and  very  fiillj 
examined  by  the  court,  it  is  not  deemed  necessary  to  do 
more  in  this  place,  than  give  the  books  cited  and  comment* 
ed  upon  by  the  counsel. 

References  on  the  argument  in  support  of  the  motion. 
As  to  granting  a  new  trial  for  excessiveness  of  damages ; 
BlufUy.IAUle.S  Mass.  Rep.  102,  106,  Cor.  iStory,  J. 
As  to  proof  of  the  journals ;  1  Phil.  Ev.  321 ;  Stoever  r. 
WhUman,  6  Bin.  4 16.  As  to  proof  of  the  plaintiff's  stand- 
ing and  character,  and  of  reports  concerning  him ;  JLcmi- 
§i  ▼•  Bt^nion,  3  Mass.  Rep.  546 ;  Paddock  v.  Salisbury^ 

%  Oamm^  811 ;  Matson  v.  Buck,  5  Coioen,  499  ; 

T.JI(b0r,lAr.4*&S84;  CaUowayr.Middl€t(m,9Mar$h. 
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Em.  Hep,  372 ;  Eastland  v.  Caldwell,  2  BibVs  Ken.  Rep.     ^^^^ 
21,  24  ;  Cook  v.  Barkley,  1  Pennington's  N.  J.  Rep.  16^;     v^iv^ 
£rtffi«  V.  Howman,  1  Price,  76 ;  Treo/  v.  Browning,  4        *<»* 
Con.  iZap.  iV.  S.  408.     That  it  was  a  defence,  to  shew  the        Khif. 
libel  published  in  good  faith,  from  good  motives  and  for 
justifiable  ends,  though  it  was  not  strictly  true  ;  Weathst' 
stony.  Hawkins,  1  T.  R.  110;  Rogers  v.  Clifton,  3  B. 
tf  P.  587 ;   Barbaud   v.  Hookham,  5   Esp.  Rep.  109 ; 
Johnson  V.  Evans,  3  £«/>.  iZep.  32 ;  Pitt  v.  Donovan,  1 
M.  i^  S.  639 ;  Gray  v,  Pentland,  4  iScr^.  ^  iZaii^fe,  420 ; 
Remington  v.  Congdon,  2  PicA.  310;  Bunton  v.   ffbr- 
lejf,  4  BibVs  Ken.  Rep.  38  ;  Jarvis  v.  Hatheway,  3  Jo^ 
186 ;  Fairman  v.  ire*,  5  B.  <jf-  ^.  642  ;  T^prn  v.  Btait- 
cAord,  5  John.  508  ;  Harris  v.  Huntington,  2  Tyler's  Vt. 
Rep.  129.     Authorities  opposed  to  the  last  position  ;  5  Bac. 
works,  110 ;  Bex  v.  Wood/all,  5  Bwrr.  2661. 

References  by  the  counsel  for  the  plaintiff.  Starkie  on 
Slander,  Am.  ed.  327,  8,  9,  342,  344,  5,  405,  409,  410; 
Matson  v.  Buck,  5  Cowen,  499 ;  Alderman  v.  fVencA,  1 
jPic*.  1  ;  Paddock  v.  Salisbury,  2  Cowen,  811  ;  £ar/  q^ 
Leicester  v.  Walter,  2  Campb.  251 ;  ffinchell  v.  ia- 
f&am,  6  Cowen,  682  ;  Kennedy  v.  Gregory,  1  Bin.  87, /lar 
Teates,  J.;  Jarvis  y.  Hatheway,  3  JoAn.  180;  Hurtin  ▼. 
Hopkins,  9  JoAn.  36 ;  Duncan  v.  Dubois,  3  JoAn.  Cot. 
125  ;  Coleman  v.  Southwick,  9  JoAn.  45 ;  iS(tm^AtiHcik  r. 
iSiTet^en^,  10  JoAn.  442. 

Curia,  per  Savage,  Ch.  J.  The  defendants  moTe  for 
a  new  trial  on  several  grounds,  which  they  have  stated  in 
nineteen  points;  but  which  are  all  embraced  in  the  fol- 
lowing: That  the  verdict  is  against  evidence;  that  the 
damages  are  excessive ;  that  the  judge  admitted  impro- 
per, and  rejected  proper  testimony,  (especially  that  he  re- 
fused, in  mitigation  of  damages,  evidence  of  the  plaintiflPa 
intemperance,  unless  of  the  degree  described  in  the  libel;) 
and  that  he  misdirected  the  jury  upon  the  law  of  libel. 

Tbei  declaration  contains  two  counts,  both  setting  forth 
tha  same  libel.  The  plea  is  the  general  issuOi  with  a  mh 
tice  8ubjoined|  stating  that  the  defendants  will  giro  in  er^ 
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VMJKT^  idence  in  bar  of  the  plaintiflf's  action,  among  other  thii^ 
the  following:  1.  That  on  the  5th  of  August,  1824»  the 
plaintiflT^  at  the  place  mentioned,  was  intoxieated  and 
drunk,  and  a  disgusting  and  loathsome  object^  &c. ;  3. 
That  the  plaintifTs  conduct  and  appearance,  on  the  oocft- 
•ion,  were  derogatory  to  his  station,  and  such  as  to  crcftte 
a  belief  that  he  was  intoxicated  ;  3.  That  his  conduct  and 
appearance  were  highly  disgraceful,  and  such  as  to  warrant 
the  charges  in  the  alleged  libel ;  4.  That  the  matter  charg- 
ed as  libellous  is  true,  and  was  published  with  good  mo- 
tives and  for  justifiable  ends ;  5.  That  the  plaintiff  has 
been  often  drunk  and  intoxicated  when  in  the  discharge  of 
bis  legislative  duties,  and  when  acting  as  president  of  Ibe 
senate;  and,  6.  That  the  plaintiff  is  an  habitual  druoknrd. 
On  the  trial,  the  publication  of  the  alleged  libel  was  ad- 
mitted by  the  defendants'  counsel.  They  then  introdoced 
several  witnesses  to  sustain  their  justification ;  and  seve- 
ral were  introduced  on  the  part  of  the  plaintiff  to  disprove 
it.  In  the  course  of  their  examination,  some  queatioBf 
were  raised  as  to  the  admissibility  of  testimony,  which 
will  be  hereafter  noticed. 

The  judge  addressed  the  jury  at  considerable  length, 
nnd  with  much  ability.  He  informed  them,  that  if  the  pub- 
lication admitted  to  have  been  made  by  the  defendants, 
held  the  plaintiff  up  to  reproach  or  disgrace,  either  in  his 
public  or  private  character,  it  was  a  libel.  That  malioe 
need  not  be  proved  ;  it  would  be  implied  if  the  charge  was 
false.  He  stated  that  the  publication  was  libellous,  and 
the  contrary  had  not  been  contended  for  on  the  part  of  the 
defendants.  That  they  asserted  its  truth.  He  instructed 
the  jury,  that,  if  true,  this  amounted  to  a  perfect  answar 
and  bar  to  the  plaintiffs  suit,  though  the  defendants'  mo- 
tives might  have  been  ever  so  malicious  and  vindictive. 
That  if  good  motives  were  necessary  to  be  shewn,  they 
would  be  implied  from  the  establishment  of  the  troth,  as 
malice  is  inferred  from  the  falsity.  He  further  stated  that 
the  defendants  were  bound  to  prove  the  whole  ohaige  sal- 
irfactorily.  That  the  charge  was  drunkenness  on  the  co- 
on.   Thai  would  not  be  justiied  by  proving 
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ment  leas  than  druokenness.    The  jastification  mast  be     ^S^^S* 
co-extensive  with    the  slander.    That  as  the  defendants 
had   stated  what  they  meant  by  drunkenness,  they  were 
bound  to  shew  that  the  plaintiiT's  situation  was  such  as 
they  described  it.    That  the  opinions  of  witnesses  were 
to  have  weight  according  to  their  capacity  and  opportuni- 
ty for  judging ;  but  where  the  witness  stated  the  facts  up- 
on which  his  opinion  was  founded,  the  jury  would  draw 
Ibeir  own  conclusions  from  the  facts  stated.     That  editois 
of  newspapers  were  equally  responsible  with  others:  and 
when  they  assumed  the  privilege  of  denouncing  individa- 
al   character,  they   did  it  under  every  responsibility  that 
would  attach  to  citizens  in  any  other  capacity.     The  judge 
then  stated  that  there  was  much  contradictory  testimony; 
that  the  witnesses  were  all  credible  and  respectable.     He 
commented  on  the  testimony ;  and  then  called  the  atteii- 
tioD  of  the  jury  to  the  question  of  intoxication ;  conciiUU 
ing  that  if   the  plaintiff  was  intoxicated,  the  defendants 
must  be  acquitted;  if  not,  the  plaintiff  was  entitled  toH 
verdict.     The  judge  then  stated,  that  the  defence  had  ^ 
double  aspect ;  that  if  the  justification  failed,  the  defend- 
ants might  give  evidence  in  mitigation ;  that  they  nvij^t 
prove  the  plaintiff's  general  reputation  was  equivalent  to 
what  they  had  charged  upon  him ;  that  less  than  tbis>  as 
.  to  temperance,  could  be  of  no  avail.     Under  a  charge  of 
drunkenness  so  as  to  be  an  object  of  loathing  and  disgoet, 
die  defendants  could  not  prove  in  mitigation,  that  the  plain- 
tiff was  addicted  to  the  free  use  of  liquor  any  more  than  a 
person  charged  with  theft  might  be  proved  guilty  of  petty 
trespasses.    He  stated  that  no  evidence  had  been  offered 
of  general  character,  except  as  to  temperance.    In  respect 
to  the  reports  prevalent  at  Albany,  the  judge  charged  thit 
they  could  not  mitigate,  unless  they  went  as  for  as  was  re- 
qaired  for  general  character;  and  influenced  the  defend- 
tots  in  making  the  publication.    But  if  the  defendants  did 
not  rest  their  charges  on  such  reports,  then  they  were  of 
no  avaiL    Ue  then  alluded  to  the  rdative  situation  of 
the  parties ;  the  pbintiff  a  public  man ;   the  defendMli 
condoeton  of  a  pMic  fnm.    He  tteled  that  if  the  phfak 
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ALBANY,     tiflf  was  injured,  the  defendants'  situation  did  not  entitle 

Oef.  1817.        ,  r 

them  to  favor. 

The  jury  were  out  all  night.  They  came  into  court  the 
next  morning,  and  requested  instructions  as  to  the  proof 
of  g;eneral  character  which  might  be  received  in  mitigation 
of  damages.  The  judge  observed  to  them,  that  "  the  de- 
fendants may  not  give  evidence  of  general  character,  as  to 
temperance,  in  mitigation,  unless  of  the  same  quality  and 
degree  charged  in  the  libel,"  which  was  excepted  to  by 
the  defendants'  counsel.  The  jury  found  for  the  plaintiff* 
9 1400  damages. 

1.  A  libel  is  defined  by  Blackstone,  to  be  a  malicious 
defamation  of  any  person,  and  especially  a  magistrate, 
made  public  by  eithe;:  printing,  writing,  signs  or  pictures, 
in  order  to  provoke  him  to  wrath,  or  expose  him  to  pub- 
lic hatred,  contempt  and  ridicule.  (4  BL  Com.  150.) 
Hawkins  defines  a  libel,  to  be  a  malicious  defamation, 
tending  to  blacken  the  memory  of  one  who  is  dead,  or  the 
reputation  of  one  who  is  alive ;  and  expose  him  to  public 
hatred,  contempt  or  ridicule.  (Hawk.  b.  1,  ch.  73,  a.  1.) 
ChUty  remarks,  that  the  term  malidotM  is  introduced  by 
Mawkins  into  the  definition  of  libel;  but  in  this  case,  as  in 
murder  and  many  others,  the  quality  is  rather  a  legal  in- 
ference from  the  crime  than  one  of  its  constituent  parts ; 
and  there  is  no  occasion  to  prove  it.  (3  Ch,  Cr.  L.  067, 
and  the  cases  there  cited.) 

The  judge,  on  the  trial,  laid  down  the  law  substantially 
as  given  by  these  writers ;  expressly  stating  that  if  a  libel 
be  false,  malice  is  inferred,  and  need  not  be  proved.  As 
he  is  supposed  to  have  erred  in  this  particular,  it  nmy  be 
proper  to  see  on  what  authority  the  assertion  rests,  that 
malice  is  implied  from  the  falsity,  the  libellous  character 
of  the  publication  being  admitted. 

In  The  King  v.  Wood/all,  (5  Burr.  2661,)  tried  be- 
fore Lord  Man^ld  in  1770,  he  told  the  jury,  that  whe- 
ther the  paper  was  in  law  a  libel,  was  a  question  of  law  up- 
on the  face  of  the  record  ;  for,  after  conviction,  a  defend- 
ant may  move  in  arrest  of  judgment,  if  the  paper  is  not  a 
That  all  the  epithets  were  formal  inferenoes  of  hw 
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from  the  printing  and  publishing.    That  no  proof  of  ex*-     o^i^uS' 
press  malice  ever  was  required  ;  and,  in  most  cases,  is  im-     ^«^^'•«^ 
possible  to  be  given.    That  the  verdict  finds  only  what        ^^^ 
the  law  infers.     That  when  an  act  in  itself  indifferent,  if        kS% 
done  with  a  particular  intent,  becomes  criminal,  then  tho 
intent  must  be  proved  and  found  :  but  when  the  act  is '  id 
itself  unlawful,  the  proof  of  justification  or  excuse  lies  on 
the  defendant :  and  in  failure  of  thatjproof,  the*law  implies 
a  criminal  intent. 

This  doctrine  received  the  approbation  of  the  whole 
court ;  and  seems  not  to  have  been  again  judicially  agitat* 
ed,  till  1784,  (3  T.  R.  428,  note  (a),)  when  the  dean  of 
iSX.  Asaph  was  tried  for  a  libel  before  Mr.  Justice  BuUen 
He  maintained  the  same  doctrine,  and  gave  the  same  dired* 
tion  to  the  jury ;  that  all  they  had  to  find,  was  the  fact 
of  publication,  and  the  truth  of  the  innuendos ;  leaving  the 
question  of  libel  or  not,  upon  the  record,  for  the  court.  On 
the  case  coming  before  the  king's  bench.  Lord  MansfiM 
declared  that  such  had  been  the  practice  of  the  court  for 
more  than  100  years. 

Soon  after  the  trial  of  Wood/all,  Lord  Mansfield  was  at- 
tacked in  parliament,  and  his  doctrine  denied  by  lords 
Camden  and  Chatham  in  the  house  of  lords,  and  by  Messrs. 
Glynn  and  Dunning  in  the  house  of  commons.  The 
complaint,  was,  that  by  the  decision,  juries  were  to  judge  of 
the  facts  and  tendency  only;  but  not  of  the  intention; 
and  that  the  truth  of  the  allegations  could  not  be  pleaded 
in  abatement  of  the  guilt.  (1  BisseVs  History,  321.)  And 
in  1791,  the  statute  32  Geo.  3,  ch.  60,  was  passed^  bf 
which  the  jury  are  authorized  to  give  a  general  verdict  Up*> 
on  the  whole  matter  in  issue ;  and  shall  not  be  required  to 
find  the  defendant  guilty  upon  proof  of  publication  and 
of  the  innuendos  only.  I  believe  it  was  denied  by  no 
one,  either  in  court  or  in  parliament,  that  the  publicatioii 
of  a  paper  libellous  and  unlawful  upon  its  face  was,  priinm 
fade,  evidence  of  malice ;  nor  was  it  contended  that  ev* 
press  malice  should  be  shown  by  matter  aliunde.  It  wmif 
indeed,  very  properly  contended,  that  the  criminalitir  jhhwt 
listed  in  the  malicious  intenibn ;  and  that  the  estabKslH 
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I^^^HTi  mtnt  of  the  fact  of  publication  wai  merely  evidence  of  the 
crime ;  but  not  the  crime  itself.  That  every  general  verdict 
iovolves  a  question  of  law ;  and  that  the  judge  should 
iiave  instructed  the  jury  how  to  form  the  general  conclo- 
aion  of  guilty,  which  is  compounded  of  both  law  and  fact. 
That  if  the  term  guilty  was  essential,  then  a  conclusion  of 
criminal  intent  had  been  obtained  from  the  jury,  without 
permitting  them  to  exercise  their  judgment  upon  the  de- 
fendant's evidence.  That  in  all  cases,  where  the  mischiev- 
ous intention,  which  is  the  essence  of  the  crhne,  cannot  be 
collected  by  simple  inference  from  the  fact  charged,  because 
the  defendant  goes  into  evidence  to  rebut  such  inference, 
the  intention  becomes  a  pure  unmixed  question  of  fact  for 
the  consideration  of  the  jury.  {Starkie  an  Slander,  368, 
8, 4,  5,  6.) 

The  act  of  parliament  did  not  undertake  to  declare  what 
ahould  be  evidence  of  publication,  or  of  the  malicious  ior 
tent ;  and  that  the  law  on  that  point  was  not  questioned  by 
parliament,  or  by  any  one  else,  appears  from  the  case  of 
Tke  King  v.  Lord  Abingdon,  (1  Eap.  iV.  P.  Cases,  236.) 
That  was  an  indictment  for  a  libel  upon  an  attorney,  by  a 
Biember  of  the  house  of  lords,  in  a  speech  made  in  that 
bouse,  and  published  by  him  in  the  newspapers.  The 
trial  was  about  three  years  after  the  passing  of  the  act  on 
Ibe  subject  of  libel.  Lord  Kenyon  declared  the  law  to  be 
M  follows :  <<  In  order  to  constitute  a  libel,  the  mind  muat 
be  in  fault,  and  shew  a  malicious  intention  to  defome ;  for 
if  published  inadvertently,  it  would  not  be  a  libel.  Bat 
when  a  libellous  publication  is  unexplained  by  any  evi- 
dence, the  jury  should  judge  from  the  overt  act;  and 
when  the  publication  contains  a  charge  slanderous  in  it» 
Mture,  should  from  thence  infer  that  the  publication  was 
Malicious." 

Such  has  always,  I  apprehend,  been  the  law  in  England  ; 
and  such  is  the  law  there  now.  The  case  of  The 
King  V.  Creei;^,  (1  M.  ^  S.  273,)  was  for  a  libel; 
and)  Uke  the  last  case,  against  a  member  of  parliament,  for 
publishing  hie  speech  containing  a  libellous  charge  in  relatiQA 
to  aa  individual.    It  appeared,  in  this  case,  that  the  <i»* 
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fendant  bad  not  been  entirely  a  volunteer  in  publishing 
his  speech ;  but  that  an  incorrect  report  of  it  having  ap- 
peared, he  furnished  a  correct  one,  which  was  also  pub- 
lishedy  and  contained  the  libel  comfdained  of.  The  coun- 
sel for  the  defendant,  at  the  trial  before  Lt  BlanCj  justio0| 
in  1813,  contended  there  was  nothing  to  submit  to  the  ju- 
ry ;  for,  1.  there  was  no  proof  of  malice ;  and,  S.  the  de- 
fendant was  privileged  as  a  member  of  parliament.  Tbi 
judge  decided  that  it  was  not  necessary  to  prove  maliea ; 
but  it  might  be  inferred  from  the  publication  itself :  •  andy 
upon  the  authority  of  the  last  case,  he  held  that  the  de- 
fendant was  accountable  for  publishing  his  speech  in  pair* 
Uament;  though  for  speaking  the  same  matter  in  parlkt^ 
■sent,  he  was  not  answerable.  The  court  of  king's  bench 
refused,  on  a  motion  for  a  new  trial,  even  to  grant  a  rale 
to  show  cause ;  because,  as  lord  EMenboraugh  said,  the 
granting  it  would  be  to  create  doubts,  not  to  settle  them. 
On  the  point  of  malice,  he  said,  the  only  question  wa% 
whether  the  occasion  of  that  publication  rebuts  the  infer- 
ence of  malice  arising  from  the  matter  of  it.  Le  Blane^ 
justice,  said  he  stated  to  the  jury,  that  when  the  publica- 
tion is  defamatory,  the  law  infers  malice,  unless  something 
Can  be  drawn  from  the  circumstances  attending  the  publi* 
cation,  to  rebut  that  inference ;  and  he  left  it  to  them  to 
say,  whether  the  circumstances  did  so  rebut  it.  Mr.  PhU-^ 
ttp9f  in  his  treatise  on  evidence,  says,  '<  malice  may  be 
inferred  from  the  publication,  or  proved  by  evidence.  It 
must  often  be  extremely  difficult  to  produce  direct  i^vi- 
dence  of  a  malicious  design,  extrinsic  and  independent  of 
the  publication  in  question  ;  but  the  publication  itself  will 
often  aflford  the  most  convincing  proof  of  malice.  If  the 
^ords  are  directly  calculated  to  slander  and  degrade  the 
character,  the  obvious  inference  is,  that  they  were  de- 
signed to  have  this  effect,  unless  something  can  be  drawn 
from  the  circumstances  attending  the  publication  to  lepel 
iueh  an  inference.  All  the  circumstances,  thereforei  thl 
numner,  the  occasion,  and  the  matter  of  the  publicatios^ 
SM  most  miterial  and  iinportant  consideimtions.^  (2  PML 
A.  106.) 
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An  ansuccessful  attempt  to  justify  the  words  or  libel, 
18  evidence  of  malice.  (15  Mass.  Rep.  48.)  So,  in  this 
courty  the  plea  or  notice  of  justification,  if  unfounded,  is 
alnrays  considered  an  aggravation  of  the  offence ;  and 
good  ground  for  enhancing  damages. 

In  Gray  v.  Pentland^  (2  Serg.  ^  Rawk,  27,)  Bracken- 
ridgSf  justice,  makes  use  of  this  language :  '<  The  idea  that 
%  person  libelled,  or  maliciously  prosecuted,  must  prove 
the  ^puo  animo,  or  express  malice,  is  of  all  things  the  most 
lOmird." 

'It  was,  perhaps,  unnecessary  to  cite  cases  from  the  En* 
glish  books,  or  from  our  sister  states,  on  this  point ;  for 
the  cases  in  our  own  reports  abundantly  establish  the  pro- 
position, that  the  malicious  intent  will  be  inferred  from  the 
ftlsity  and  the  libellous  character  of  the  publication. 

In  T%e  People  v.  CrosioeU,  (3  John.  Cas.  837,)  tried 
before  chief  justice  Lewis  in  1803,  he  gave  the  jury  the 
same  direction  which  was  given  by  lord  Mansfield  in  The 
B3ng  V.  Wood/all^  and  by  Mr.  justice  BuUer  in  The  King 
¥•  The  Dean  of  St.  Asaph ;  that  it  was  no  part  of  the 
province  of  a  jury,  to  inquire  into,  or  decide  on  the  intent 
of  the  defendant;  or  whether  the  publication  in  question 
was  true,  or  false,  or  malicious  ;  but  that  the  intent  and 
the  character  of  the  publication,  whether  libellous  or  not, 
would  be  decided  by  the  court.  On  a  motion  for  a  new 
trial,  the  two  great  questions  were,  whether  the  truth 
oould  be  given  in  evidence,  and  whether  the  jury  were  to 
judge  of  the  intent  and  the  law.  Mr.  Justice  Kent  deli- 
vered  an  able  and  eloquent  argument  in  the  affirmative  of 
both  points ;  but  he  did  not  insist  that  the  intent  is  not  to 
be  collected  from  the  publication  itself  and  the  concomi- 
tant circumstances.  His  language  was,  ^<  If  the  criminal 
intent  be,  in  this  case,  an  inference  of  law,  the  right  of  the 
jury  is  still  the  same.''  The  question  was  not  how  the 
intent  was  to  be  proved ;  but  who  should  determine  that 
intent,  the  court  or  the  jury.  Both  the  questions  agitated 
in  that  cause,  were  put  at  rest  by  the  act  of  April  Gth, 
1806,  (sees.  98,  dk.  90,)  which  declared  that  the  jury  shall 
have  a  right  to  determine  the  law  and  the  fact,  under  the 
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direction  of  the  court ;  and  that  it  shall  be  lawful  to  ffive     i^^^^SSf 

,  ^  Oct.  W9«' 

the  truth  in  evidence,  provided  the  publication  vi^as  made 
with  good  motives  and  for  justifiable  ends. 

It  is  the  settled  law  of  this  state,  that,  to  support  an  ac- 
tion of  this  nature,  malice  is  essential ;  and  whether  there 
18  malice  in  the  publication,  belongs  to  the  jury  to  decide 
as  matter  of  fact,  under  the  direction  and  advice  of  the 
court.  {Jarvxs  v.  Hatheway,  3  John.  180.)  But  how  is  ' 
malice  to  be  proved  ?  In  few  cases  will  it  be  declared.  It 
must  be  inferred  from  the  libellous  nature  of  the  publica- 
tion, and  (unless  in  certain  excepted  cases)  falsehood,  add- 
ed to  the  character  of  the  publication,  must  be  considered, 
primafacie,  evidence  of  malice. 

In  the  case  of  Lewis  v.  Few,  (5  John,  35,)  Thomp^ 
son,  justice,  in  delivering  the  opinion  of  the  court,  says, 
<<  Where  the  act  is  in  itself  unlawful,  the  proof  of  justifica- 
tion or  excuse  lies  on  the  defendant ;  and  on  failure  there- 
of, the  law  implies  a  criminal  intent.  If  a  libel  contains 
an  imputation  of  a  crime,  or  is  actionable  without  shewing 
special  damage,  malice  is,  prima  facie,  implied  :  and  if  the 
defendant  claims  to  be  exonerated  on  the  ground  of  want 
of  malice,  it  lies  with  him  to  shew  it  was  published  under 
such  circumstances,  as  to  rebut  this  presumption  of  law/' 
Again  he  says,  '<  the  accusations  being  false,  the  prima 
facie  presumption  of  law  is,  that  the  publication  was  ma^ 
licious."  Judge  Betis^  at  the  trial  of  this  cause,  said,  "  ma- 
lice in  making  the  publication  need  not  be  proved  ;  it  will 
be  implied,  if  the  charge  is  false." 

Other  cases  might  be  cited  where  the  same  principle  is 
recognized ;  but  they  are  not  necessary  ;  as  every  case  of 
an  exception  to  the  general  rule  admits  and  proves  the 
rule  itself.  Those  cases  are  exceptions,  because,  from 
the  relation  of  the  parties,  the  legal  presumption  of  malice 
is  rebutted. 

The  case  of  Weather eton  v.  Hawkins,  (1  T.  B.  110,) 
has  been  cited,  to  shew  that  malice  must  be  proved.  That 
was  an  action  by  a  servant  against  his  former  master,  for 
charging  him  with  fraud  in  giving  a  character  of  him.  A 
verdict  was  taken  subject  to  the  opinion  of  the  oourt 


£ 


▼. 


CASES  IN  THE  SUPREME  COURT 

JUANT,  Woodf  for  the  plaintiff,  stated  that  it  is  not  necessary  in 
an  action  for  a  libel  to  prove  express  malice  ;  if  it  be  slan- 
derous, malice  is  implied.  Ld.  Mansfield  said,  <'  I  have 
held  more  than  once  that  an  action  will  not  lie  by  a  ser- 
vant against  his  former  master,  for  words  spoken  by  him  in 
giving  a  character  of  the  servant.  The  general  rules  are 
laid  down  as  Mr.  fVood  has  stated ;  but  to  every  libel 
there  may  be  a  necessary  and  implied  justification  from  the 
occasion."  JSuUer,  justice,  said,  ''  This  is  an  exception 
to  the  general  rule,  on  account  of  the  occasion  of  writing 
the  letter.  Then  it  is  incumbent  on  the  plaintiff  to  prove 
the  falsehood  of  it ;  and  in  actions  of  this  kind,  unless  he 
can  prove  the  words  to  be  malicious  as  well  as  false,  they 
are  not  actionable." 

The  case  of  Rodgers  v.  Cliftotij  (3  B.  fy  P.  587,)  con- 
tains the  same  principle. 

There  are  other  relations  between  parties  in  which  mal- 
ice is  not  implied  from  the  falsity  of  the  charge  ;  as  when 
it  is  made  in  the  exercise  of  church  discipline,  (3  John. 
183  ;)  or  in  the  course  of  legal  or  judicial  proceedings ;  (3 
£ip.  Rep,  32;)  or  where  an  application  is  made  to  the 
proper  authority  for  redress  of  grievances,  or  for  the  re- 
moval of  an  officer,  to  the  person  or  persons  possessing 
the  power  of  removal.  (4  Serg.  fy  Rawle,  420.  Thom 
▼•  Blanchardy  5  John.  508.)  In  these  cases  express  mal- 
ice must  be  proved,  or  no  action  lies. 

Is  the  case  now  before  us  an  exception  from  the  gene- 
ral rule  ?  It  is  contended  on  behalf  of  the  defendants,  that, 
as  the  plaintiff  was  a  public  officer,  and  a  candidate  for  a 
re-election,  this  case  comes  within  the  principle  of  Hunm 
\.  Blanchardy  (5  JoAn.  508.)  I  fully  subscribe  to  the 
doctrine  of  Ch.  J.  Parsons,  (4  Mass.  Rep.  169,)  that 
when  any  man  shall  become  a  candidate  for  an  elective 
office,  he  puts  his  character  in  issue  in  respect  to  his  fit- 
ness and  qualifications  for  the  office ;  that  publications  of 
the  truth  on  that  subject,  are  not  libellous ;  and  that  the 
pttblication  of  falsehood  against  public  officeni  or  candi- 
dates deserves  punishment. 
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I  know  of  DO  decision  which  goes  the  length  of  justify-     Mjum; 
ing  unbounded   slander  on  such  occasions.     The  case  is 


not  new  in  this  court ;  and  we  are,  therefore,  not  without  ^^ 
precedent  to  guide  us.  Lewis  v.  FeWy  (5  John.  1,)  is 
analagous.  The  plaintiff  was  a  candidate  for  the  office  of 
governor;  and  the  defendant  was  chairman  of  apolitical 
meeting,  whose  proceedings  were  published,  and  containt 
ed  libellous  charges.  It  was  there  contended  that  tba 
truth  or  falsehood  was  not  the  criterion  of  liability;  but 
malice;  and  that  should  be  proved.  Thrnnpsotiy  justice, 
■ays,  ^'  It  has  not  been  pretended  but  that  the  address  in 
question  would  be  libellous,  if  considered  as  the  act  of  an 
individual ;  but  its  being  the  act  of  a  public  meeting  of 
which  the  defendant  was  a  member,  and  the  publication 
being  against  a  candidate  for  a  public  office,  have  been 
strenuously  urged  as  affording  a  complete  justification. 
The  doctrine  contended  for  by  the  defendants'  counsel 
results  in  the  position,  that  every  publication  ushered 
forth  under  the  sanction  of  a  public  political  meeting, 
against  a  candidate  for  an  elective  office,  is  beyond  the 
reach  of  legal  enquiry.  To  such  a  proposition  I  can  nevet 
yield  my  assent.  It  would,  in  my  judgment,  be  a  moo* 
strous  doctrine,  to  establish,  that  when  a  man  becomes  « 
candidate  for  an  elective  office,  he  thereby  gives  to  otb* 
ers  a  right  to  accuse  him  of  any  imaginable  crimes  witb 
impunity.  If  a  man  has  committed  a  crime,  any  one  has 
a  right  to  charge  him  with  it,  and  is  not  responsible  for  the 
accusation :  and  can  any  one  wish  for  more  latitude  thao 
this  ?" 

In  Harwood  v.  Astley^  (4  B.  fy  P.  47,)  Ch.  J.  Mans^ 
JIM  says,  ''It  would  be  a  strange  doctrine  indeed,  that 
when  a  man  stands  for  the  most  honorable  situation  in  the 
country,  any  person  may  accuse  him  of  any  imaginable 
crime  with  impunity." 

The  case  of  Lewis  v.  Few  was  decided  after  that  of 
T%orn  V.  Blanchard,  which  was  cited  on  the  argument.^ 
The  two  cases  were,  of  course,  suppoaed  not  to  depend 
on  the  same  prindple,  or  the  decisioo  in  L$wi§  t.  En0 
would  have  been  different 
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'U'^^i'Ti  It  has  been  contended  that  indulgence  should  be  shewn 
to  the  defendants  as  conductors  of  a  press,  whose  duty  it 
is  to  conimunicate  to  their  readers  what  passes  in  the  le- 
Siiif-  gisbture;  that  their  relation  to  the  public  is  one  which 
takes  their  case  out  of  the  general  rule ;  and  imposes 
proof  of  express  malice  on  the  plaintiff.  Their  right  to 
publish  the  truth  is  not  questioned  ;  but  it  is  denied  that, 
in  the  capacity  of  editors  of  a  newspaper,  they  have  any 
other  rights  than  such  as  are  common  to  all.  The  liberty 
of  the  press  will  not  be  invaded  by  requiring  the  conduc- 
tors of  our  presses  to  stand  responsible  for  the  truth  of 
what  they  publish.  *'  The  liberty  of  the  press,"  said  lord 
MafUffieUf  <' consists  in  printing  without  any  previous  li- 
cense, subject  to  the  consequence  of  law.  The  licentious- 
ness of  the  press  is  Pandora's  box,  the  source  of  every 
evU.*' 

The  language  of  Van  Buren,  senator,  (11  John.  594,) 
in  reference  to  what  should  constitute  a  libel,  seems  to  me 
emphatically  appropriate  to  the  doctrine  of  the  defend- 
ants' counsel :  ^^  Such  a  doctrine,  added  to  the  acknow- 
ledged licentiousness  of  the  press,  would  form  a  rampart, 
from  behind  which  the  blackest  scurrility  and  the  most 
odious  criminations  might  be  hurled  on  private  character 
with  impunity ;  and  would,  indeed,  render  the  press  both 
a  public  and  private  curse  instead  of  a  public  blessing.'' 

It  seems  to  me,  therefore,  that  the  judge  rightly  in- 
structed the  jury,  when  he  said  that  malice  was  implied 
and  inferrible  from  the  libellous  character  of  the  publica- 
tion, and  from  its  falsity. 

He  informed  the  jury  that  if  the  charge  was  true,  that 
was  a  complete  justification.  The  question  as  to  its  trutli 
upon  the  evidence,  was  fairly  submitted  to  their  considera- 
tion. The  jury  have,  by  their  verdict,  disallowed  the  jus- 
tification. On  that  topic  something  will  be  said  hereafter. 
At  present  it  is  proper  to  inquire, 

S.  Whether  the  law  was  correctly  stated  to  the  jury  on 
the  question  of  mitigating  the  damages.  And  first,  as  to 
the  reports  at  Albany.  It  would  be  a  suflicient  answer  to 
the  defendants,  to  say  that  they  did  not  rely  upon  reporte. 
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Tbey  did  not  pretend  to  give  to  their  readers  the  substanoe    AhBJMtt 
o(  leports  which  were  in  circulation  respecting  .the  plaialifi". 


They  say,  we  state  what  we  saw.  Nor  was  it  pretended  1^ 
that  the  publication  was  in  fact  based  upon  any  such  re-  Xiq( 
ports. 

But  for  myself,  I  deny  altogether  the  propriety  of  such 
evidence  after  the  defendants  had  made  an  unsuccessfifl 
attempt  at  justification.  The  defendants  publish  a  gross 
libel  upon  the  plaintiff;  and  upon  being  prosecuted,  they 
do  not  shelter  themselves  under  any  reports  or  roisinforma-* 
tion.  They  do  not  then  seek  to  offer  an  excuse  for  an  ac- 
knowledged injury.  They  come  boldly  into  court,  and  place 
the  libel  upon  record  ;  where  it  must  ever  remain,  a  conspic- 
uous and  indelible  charge  against  the  plaintiff.  Th^ 
thus  re-publish  it  in  the  most  formal  and  solemn  man- 
ner. They  assume  by  this  course  of  defence  an  adcti- 
tional  liability;  and  such  a  defence,  when  unsuccessfali 
has  always  been  considered  good  ground  for  enhancii^ 
damages.  I  have  had  occasion  in  a  former  cause,  to  cite 
what  seems  to  me  the  unanswerable  argument  of  the  late 
chief  justice  Parsons  on  this  question ;  (5  Cowen,  499, 
500 ;)  and  which  I  shall  therefore  not  repeat  here.  The 
precise  point  was  decided  by  this  court ;  and  subsequent 
examination  has  convinced  me  of  the  soundness  of  that  de- 
cision. 

The  case  of  Lamed  v.  Buffintony  (3  Mass.  Rep.  546,) 
has  been  cited  on  behalf  of  the  defendants,  which  shews 
that  the  plaintiff's  condition  and  manner  of  life,  and  bis 
character  for  fair  dealing,  may  be  given  in  evidence,  an* 
der  a  plea  of  justification,  in  mitigation  of  damages,  ft 
was  so  decided  in  that  case,  by  the  court  of  MassachusMs, 
npon  the  reason  given  by  Parsons,  Ch.  J.,  which  was, 
that  his  rank  and  general  character  are  in  issue,  and  a 
knowledge  of  it  may  be  necessary  to  a  just  assessment  of 
damages.  In  the  same  opinion  he  proceeds  to  state  that 
certain  evidence  may  be  received  in  mitigation  under  the 
general  issue,  which  ought  to  be  rejected  under  a  plea  of 
joHifieation ;  m  that  woidf  were  spoken  from  passion,  aad 
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ALBAinr,  not  malicioasly,  or  through  mistake.  But  if  the  defendanty 
when  called  upon  to  answer  in  a  court  of  law,  will  delib- 
erately declare  that  the  words  are  true,  he  precludes  ail  at- 
tempt to  mitigate  the  damages  from  any  of  those  &cts  and 
circumstances ;  because  his  plea  of  justification  is  inconsist- 
ent with  them.  He  further  stated,  that  under  such  a 
plea,  if  through  the  fault  of  the  plaintiff,  the  defendant  at 
the  time  of  speaking  the  words,  and  also  at  the  time  of 
pleading,  had  good  cause  to  believe  they  were  true,  that 
diould  be  received  in  mitigation.  This  doctrine  was  un- 
called for  by  any  thing  in  the  case ;  and  has  since  been 
expressly  disavowed  by  the  same  court,  unless  the  defend- 
ant will  admit  that  he  was  mistaken,  and  thus  aflbrd  all  the 
relief  he  can  against  the  calumny  which  he  has  published. 
{Alderman  v.  Frencht  1  Pick.  1,  19.)  In  this  case,  that 
lespectable  court  reiterate  the  doctrine  laid  down  in  Wd- 
cait  V.  Ballf  (6  Mas$.  Rep.  518  ;)  and  deny  the  authority 
of  the  cases  of  Leicester  v.  Walter^  (2  Campb.  251,)  and 

V.  Afoor,  (1  M.   ^  S.  284.)    The  same  question 

came  again  before  that  court  in  Bodwell  v.  Swan,  (3  Pick. 
376.)  Parker,  Ch.  J.  refers  to  Alderman  v.  French;  and 
adds,  that  such  evidence  would  answer  all  the  purposes  6f 
the  defendant,  without  exposing  him  to  the  consequences 
of  attempting  to  justify,  and  failing  in  the  attempt.  Be- 
sides ;  the  plaintiff  would  have  no  notice.  The  defend- 
.  ants  in  such  case  ought  to  be  ready  to  take  the  ground 
openly,  that  what  they  have  said  is  true ;  or  they  should 
be  ready  to  discharge  themselves  of  malice  under  the  gen- 
eral issue,  in  some  of  the  ways  which  have  been  allowed  as 
legitimate  grounds  of  defence.  As  to  rumors,  it  is  added, 
these  very  stories  may  have  originated  in  slander;  and 
character  could  not  be  protected,  if  the  third  or  finirth 
drculator  should  be  able  to  defend  himself,  or  reduce  the 
damages  because  he  only  gave  more  publicity,  and  added 
the  weight  of  his  character  to  calumny  which  had  been 
originated  by  others.  The  rule  is  admitted,  that  the  gener- 
al character  may  be  attacked ;  because  that  is  relied  upon 
aa  the  ground  of  damages ;  and  the  plaintiflT  it  aapfoi- 
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^  at  all  times  to  be  prepared  to  sustaia  bis  general  char-     albakt, 
aeter;  but  not  to  disprove,  without  notice,  particular  facts,     v^iv^ 

It  is  true,  indeed,  that  in  the  case  of v.  Maoti        Bmc 

(\  M.  if^  S.  2S4,)  the  defendant  was  allowed  to  cross-ex- 
amine the  plaintiff's  witnesses,  as  to  reports  of  the  same 
nature  with  the  slander.  This  was  done  expressly  upon 
the  authority  of  Leicester  v.  Walter^  (2  Campb.  251.)  In 
that  case  such  evidence  was  admitted  upon  the  plea  of 
not  guilty.  Mansfield,  Ch.  Justice,  declared  then  that  ha 
could  not  answer  the  arguments  against  it :  but  it  had  been 
decided  that  if  you  do  not  justify,  you  may  give  in  evidence 
any  thing  except  the  truth  of  the  charge,  in  mitigation. 
He  did  not  cite  any  case.  He  also  relied  on  the  averment 
in  the  declaration  that  the  plaintiff  had  always  maintained  a 
good  character. 

It  appears,  however,  that  the  English  courts  intended  to 
confine  the  rule  to  cases  where  there  had  been  no  attempt 
to  justify.  In  Snowdon  v.  SmUh,  (I  M.  ^  S.  286,  nofa 
(a),)  the  defendant'  pleaded  a  justification.  ChambrSf 
justice,  would  not  permit  any  evidence  of  reports  such  as 
were  allowed  in  the  other  cases.  Leicester  v.  Walter  was 
cited ;  but  he  held  that  it  did  not  govern  the  case  before 
him,  where  the  defendant  by  his  plea  had  put  the  issue  upon 
the  truth  of  the  charge  imputed.  The  distinction  taken  by 
Mr.  Justice  Chambre,  is  perhaps  the  true  one,  between 
those  cases  in  which  circumstances  may  be  given  in  evir 
dence  in  mitigation,  and  those  in  which  they  will  be  reject- 
ed. It  is  certainly  the  only  one  upon  which  the  various 
cases  can  be  reconciled. 

The  question  as  to  what  facts  and  circumstances  ope- 
rate in  mitigation  of  damages  under  the  general  issue  alone, 
is  not  free  from  difficulty  ;  because  courts  are  not  uniform 
in  their  doctrines  on  the  subject ;  and  different  cases  admit 
of  different  considerations.  It  seems  to  have  been  the 
role  once,  that  the  truth  might  be  given  in  evidence  upon 
the  general  issue,  in  mitigation  of  damages.  (Bull.  N. 
P.  9.)  In  SmUhies  v.  Harrison,  (1  Ld.  Raym.  7ST») 
the  words  imported  a  charge  of  adultery  with  Jans  at  SUb^ 
Hott,  Ch.  J.  ruled  that  the  defendant  might>  in  nut^fatieii 
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JSJlAirr,    of  damages,  give  evidence  that   the   plaintiff  eonmiittad 
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adultery  with  Jane  at  Stile ;  but  not  with  any  other 
man.  This  was  so  ruled  at  nisipriuu  about  1701.  It 
is  to  bo  presumed  that  the  practice  was  not  uniform ;  for 
in  Underwood  v.  Parks,  {Str.  1200,  A.  D.  1744,)  Ch.  J. 
Lee  refused  the  evidence,  saying  that  at  a  meeting  of  all 
the  Judges  upon  a  case  that  arose  in  the  common  pleas,  a 
large  majority  of  them  had  determined  not  to  aUow  it  for 
the  future;  but  that  it  should  be  pleaded,  whereby  the 
plaintiff  might  be  prepared  to  defend  himself,  as  well  as  to 
prove  the  speaking  of  the  words ;  that  the  rule  extended 
to  all  sorts  of  words ;  and  not  barely  to  such  as  imported 
a  charge  of  felony.  Such  is  the  rule  in  this  court.  (14 
John.  233.)  In  Shepard  v.  Merrill,  (13  John.  477,)  S^fim^ 
eer,  justice,  says,  no  principle  is  better  established,  than  that 
the  truth  of  slanderous  words  cannot  be  given  in  evi- 
dence  under  the  general  issue,  either  as  a  defence,  or  ni 
itaitigation  of  damages.  In  that  case,  the  defendant  had  ol- 
ierbd,  in  an  action  for  words  imputing  theft,  to  prove  saa> 
picious  circumstances  in  relation  to  the  charge  comphined 
of;  but  the  evidence  was  rejected. 

At  present,  the  rule  in  England  seems  to  be,  that,  m 
actions  for  words,  the  defendant  may  give,  in  mitigation  of 
damages,  any  evidence  short  of  such  as  would  be  a  cofls^ 
plete  defence  to  the  action,  had  a  justiScation  been  plead* 
ed.  (Starkie  on  Slander^  406.)  He  may  also  give  ev^ 
dence  of  the  plaintiff's  general  bad  character  in  mitigatkai 
of  damages.  (1  Ph.  Ev.  146,  and  cimee  there  died.) 
The  same  rule  prevails  here  as  to  general  character.  (9 
CSoipen,  813,  14.)  This  is  upon  the  principle  that  a  per- 
aon  of  disparaged  fame,  is  not  entitled  to  the  same  me»- 
ame  of  damages,  as  another  whose  character  is  unblemirii. 
ed»  It  is  remarked,  1  Ph.  Ev.  147,  on  the  authority  of 
JSnowdon  v.  Smith,  that  such  evidence  is  not  admisriUa 
where  the  defendant  by  his  plea,  puts  in  issue  the  trath 
of  the  charge  imputed.  But  by  a  niei  priue  case,  JBrl^ 
wean  v.  (Mey^  mentioned  in  note  (4)  to  that  page,  it 
dUl  bad  character  generally  may  be  shown  aoder  any 
of  'piMidgii  \  I  presume,  howeyer,  oo  circumstuodi  bf 
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suspicion  against  the  plaintifl'  as  to  the  particular  slander, 
eieept  under  the  general  issue  only. 

After  a  careful  examination  of  the  authorities  cited,  and 
many  others,  I  concur  perfectly  with  Mr.  Anthan,  as  far 
as  he  goes,  in  his  note  to  the  case  of  Else  v.  Ferris,  {Af^ 
thon's  N.  P.  25,  note  (c).)     The  action  is  founded  in  ac- 
tual or  presumed  loss  of  the  plaintiff,  arising  from   the  mar 
licious  publication  of  the  defendant.     If  the  charge  made  by 
the  defendant  is  true,  however  malicious,  no  action  lies. 
Upon  an  indictment,  indeed,  the  defendant  should  shew 
that  the  publication  was  made  from  good  motives  and  for 
justifiable  ends ;  but  in  a  private  action  at  the  suit  of  the 
party  aggrieved,  I  consider  the  motives  to  be  out  of  the 
question.      When  the  publication  is  libellous,  the   plaior 
tiff  need  not  shew  either  actual  damage  to  himself,  or  ex- 
press malice  in  the  defendant.     Both  are  necessary  pre- 
gumptions.     The  defendant  must  then  justify  or  excuse  the 
publication,  or  a  recovery  must  be  had  against  him.     He 
may  shew  in  evidence,  under  the  general  issue,  by  way  of 
excuse,  any  thing  short  of  a  justification,  which  does  not 
necessarily  imply  the  truth  of  the  charge,  or  tend  to  prove 
it  true ;  but  which  repels  the  presumption  of  malice  arkh 
iog  from  the  fact  of  publication.     And,  under  any  circom- 
stanoes,  he  may  shew  that  the    plaintifTs  reputation   hidi 
•ttstained  no  injury,  because  he  had  no  reputation  to  loeo; 
When  a  defendant  undertakes  to  justify  because  the  pdU^ 
lication  is  true,  the  plea,  or,  which  is  the  same  thing,  a  no^ 
tice  of  justification,  is  a  re-publication  of  the  libel.     It  is  «i| 
admission  of  the  malicious  intent  with  which  the  pubNce^ 
tion  was  first  made.     Hence  it  is  the  uniform  practice  of 
this  court  not  to  allow  such  a  plea  to  be  withdrawn,  with- 
oat  an  affidavit  of  its  falsity  to  be  put  upon  the  record: 
And  upon  the  trial,  the  jury  are  instructed,  that  if  the  plea 
is  false,  it  is  an  aggravation  of  the  offence,  and  calls  for  en- 
hanced damages.     Such  a  state  of  the  case,  and  such  an  in* 
stmction  to  the  jury,  is  totally  inconsistent  with  the  idea  of 
mitigation  resting  upon  the  absence  of  malice.    That  ii 
confessed  upon  the  record.    When,  however,  the  defenii- 
ant  does  nol|  l>y  the  pleadings,  admit  the  malicei  iMn^hl 
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disprove  a  malicious  intent.  A  variety  of  instances  mtm 
given  in  the  books.  But  as,  under  the  general  issue,  the 
truth  cannot  be  given  in  evidence,  either  in  justification, 
or  in  mitigation  of  damages,  it  seems  to  follow  upon  princi- 
ple, that  circumstances  tending  to  prove  the  truth  are 
equally  inadmissible.  There  is  an  inconsistency  in  admit- 
ing  weak  evidence,  and  excluding  that  which  is  conclusive. 
Beside,  as  to  want  of  notice ;  the  plaintiff  must  be  equally 
aurprised  by  having  his  guilt  proven  by  suspicious  cir- 
eumstances,  as  by  positive  proof. 

Evidence  of  the  plaintifTs  general  character  is  proper, 
because,  whether  the  defendant  has  acted  maliciously  or 
not,  can  make  no  difference,  in  point  of  injury,  to  a  cha- 
ncter  that  is  so  bad,  as  to  be  incapable  of  receiving  injury. 

Such,  I  think,  are  the  conclusions  to  be  drawn  from  ad- 
judged cases  and  approved  principles  :  and  if  warrantable, 
they  will  aid  us  in  rightly  determining  upon  the  correet- 
ness  of  the  judge  in  his  directions  to  the  jury.  He  told 
them  that  the  defendant  might  not  give  evidence  of  gen»> 
ral  character,  as  to  temperance,  in  mitigation,  unless  of  tbe 
■une  quality  and  degree  charged  in  the  libel. 
•  Tbe  defendants  had  published  an  outrageous  libel  upon 
the  plaintiff,  if  false.  When  prosecuted,  they  do  not  die- 
avow  the  malice,  and  claim  exemption  from  damages  by 
Wqging  themselves  within  some  of  the  exceptions  to  tbe 
general  rule  as  to  the  implication  of  malice.  They  come 
into  court;  and,  when  they  may  be  supposed  to  have 
oerlained  whether  they  were  mistaken  in  the  first 
tioD,  deliberately  assert  upon  record  that  the  publication 
ia  true ;  and  that  the  plaintiff  was  frequently  intoxicated 
when  presiding  in  the  senate.  So  far  then  from  disclaim- 
ing malice,  they  virtually  admit  it  in  the  face  of  the  court. 
They  are  clearly  excluded,  therefore,  from  the  benefit  of 
any  defence  based  upon  the  absence  of  malice.  If  the  er- 
ideooe  ofiered,  of  general  intemperance,  was  to  operate  in 
fiiTor  of  the  defendants,  by  raising  a  presumption  that  tbe 
plaintiff  was  actually  in  the  situation  described  in  tbe  li- 
bel^4lien  it  was  clearly  improper.    The  justification 
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be  u  broad  as  the  charge.  If  the  e?ideDce  was  offered  in  AUiAinr, 
mitigation,  to  repel  the  presumption  of  malice,  then  they 
were  not  entitled  to  it,  because  they  had  admitted  the  ma- 
licious intent  by  the  notice.  The  evidence  then  could 
have  no  possible  legal  effect,  unless  it  was  to  shew  the 
plaintiff's  general  bad  character.  His  general  character 
was  in  issue  ;  and  to  that  should  the  evidence  have  been 
pointed  ;  not  to  any  foibles,  or  failings  or  vices,  which 
may  derogate  from  a  good  general  moral  character.  The 
plaintiff  had  courted  an  investigation  into  his  general  char- 
acter ;  which  had  been  declined  ;  and,  of  course,  that  was 
admitted  to  be  good.  The  general  character  should  form 
the  subject  of  examination.  The  character  of  the  plaintiff 
comes  in  collaterally.  It  is  not  distinctly  put  in  issue.  To 
confine  the  inquiry  to  the  particular  character  of  the  par- 
ty,  in  the  capacity  in  which  he  has  been  libelled,  would  be, 
in  some  measure,  infringing  on  the  well  settled  rule,  that 
under  the  general  issue,  the  truth  of  the  words  cannot  be 
given  in  evidence  in  mitigation  of  damages.  (Per  Thomp' 
mnif  J.  in  Foot  v.  Tracy  j  1  John.  45.)  The  plaintiff 'a 
character  at  large,  or  in  gross,  if  I  may  be  allowed  the  ex- 
pression, was  in  issue;  and  as  such  might  be  attacked: 
but  not  in  detail ;  as  by  shewing  it  defective  in  some  par- 
ticulars. As  an  attack  upon  the  general  character,  it 
would  be  equally  improper  to  prove  the  plaintiff  intemper- 
ate in  the  use  of  spirituous  liquors,  as  to  shew  that  he  waa 
in  the  habit  of  playing  cards,  or  libidinous,  or  was  reputed 
a  liar,  or  the  devotee  of  any  particular  vice.  The  qaea- 
tion  to  the  witness  should  be,  what  is  the  plaintiffs 
general  character  ?  If  the  witness  says  it  is  bad,  the  de- 
fendant has  attained  his  object.  Should  the  plaintiff  call 
on  the  witness  to  specify  the  grounds  of  bis  opinion,  Jhe 
would  have  a  right  so  to  do :  but  it  can  never  be  permit- 
ted to  the  defendant,  to  prove  the  plaintiff's  character  bad 
hj  attacking  it  in  detail  or  by  piece  meal.  That  would  be 
like  proving  particular  facts  against  a  witness  whoae  chat 
aeter  is  in  issue.    This  is  never  albwed. 

In  no  point  of  view,  therefore,  waa  the  teatiaionj  nil- 
miiriUe  under  the  pleadings,  even  without  the  qodifioft- 
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^OJIAMT,  lion  of  the  judge.  Had  such  evidence  been  offered  under 
the  general  issue  alone,  with  a  view  to  show  the  coait  and 
jary  that  there  was  no  malice  in  the  defendant,  because 
in  reality  they  only  repeated  what  every  one  else  did,  and 
what  the  plaintiff's  conduct  led  them  to  believe  was  the 
truth,  a  very  different  question  would  have  been  present- 
ed. They  would  then  have  brought  themselves  within 
•ome  of  the  recent  English  cases ;  which  now  have  no  di- 
rect application  to  this  case,  because  the  question  arose 
«nder  a  totally  different  state  of  the  pleadings. 

3.  As  to  the  receiving  of  improper  testimony,  I  think 
there  was  none.  The  journals  were  shewn  to  have  been 
printed  by  the  printer  to  the  state,  and  to  have  been  laid 
opon  the  tables  of  members,  where  any  error  would  prob- 
ably have  been  corrected.  They  were  proved  by  tbe 
clerk.  This  was  certainly,  prima  faciei  enough.  A  print- 
ed copy  of  public  documents,  transmitted  to  congress  by 
tbe  president  of  the  United  States,  and  printed  by  the 
printer  to  congress,  has  been  holden  to  be  admissible  as 
eridence. 

As  to  the  rejection  of  proper  testimony ;  that  is  neoes- 
.sarilj  negatived  in  the  view  which  I  have  taken  rektive 
to  the  admissibility  of  reports  and  character. 

4.  Was  the  verdict  against  evidence  ?  Whether  the  K- 
fael  was  tme  or  not,  was  the  question  before  the  jury.  Tbe 
«?idence  was  contradictory.  It  was  the  province  of  tbe 
.|iiry  to  weigh  it ;  and  the  court  ought  not  to  set  aside  the 

vsrdict  unless  in  a  clear  case. 

6.  Are  the  damages  excessive  ?  In  the  case  of  TUlat9mi 
T.  Cheetham^  (2  John.  63,)  the  recovery  was  $1400  in  fli- 
Iror  of  the  secretary  of  state,  against  a  printer^  for  a  Kbel 
Mbpoting  to  him  corrupt  conduct.     The  court  said,  '*  We 

-eannot  interfere  on  account  of  the  damages.     A  case  must 

ibe  very  gross,  and  the  recovery  enormous,  to  justify  our 
interposition  on  a  mere  question  of  damages,  in  an  action 

-ef  dander.'*   The  same  point  was  so  decided  in  Cpismofi  T. 
Sauthwick,  (9  John.  45,)  and  Southwick  v.  iStsesM,  (10 

'9&km  44S.')    '!Fbese  eases  were  between  editors  and  printr 
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en  of  newgpapers.    In  one  the  verdict  was  fk  1500 ;  in  the    aia&hx, 
other  «640.  ,!::JS 

In  actions  for  libel,  and  for  other  defamation^  unless  some 
rule  of  law  has  been  violatedi  or  there  has  been  some  im- 
proper conduct  by  the  parties  or  jury,  a  new  trial  will  not  be 
granted.     (3  John.  180.    9  id.  36.  15  id.  493.) 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 


JacksoNi  ex  dem.  Livingston,  against  Walker. 

Ejectment  ;  tried  at  the  Chenango  circuit,  July,  1826,  or^^^iift 
before  Nelson,  C.  Judge ;  when  the  jury  found  a  verdict  «*^  «"**'?*'  ^ 


for  the  defendant.  jectmentafauMt 

one  who  aaiaat 
b^  mere  posses* 

J.  A.  Collier,  now  moved  for  a  new  trial.  pZiJI!^^^ 

sionwM  HOC  eoa* 
tinaed.  but  Yol- 

J.  Sudam,  contra.  5»«*™y  .^'^ 

'  doned,     It    be- 

oomes  unavaalft- 

Curiay  per  Woodworth,  J.  This  is  an  action  of  eject-  subseauem  one. 
ment,  to  recover  lot  No.  6,  in  a  patent  granted  to  Morris  .ueh  pr^rim 
and  Treat,  in  the  county  of  Chenango.  ^"^Zt,^ 

The  plaintiff  proved  a  power  of  attorney,  from  his  lessor  ^Jjjf^^^ 
to  Joseph  Juliand,  junior,  dated  March  2d,  1821,  whereby  agMPrt  a  spbss» 
JmHand  was  authorized  to  enter  upon  the  premises;  and  to  a^Sired  by  •> 
sell  them,  or  contract  for  their  sale.  ''^'oMmikiiica 

In  pursuance  of  this  power,  he  contracted  to  sell  the  lot  ^l^tSd  uJiIIhi 
to  John  J.  Storm,  upon  certain  terms  expressed  in  a  writ-  J^JJ[jyjJjJjf 
ten  agreement,  dated  April  26th,  1823.  jy,  i^^il^j^ 

it  appeared  at  the  trial  that  the  defendant  held  the  pos-  tenant  is  not  thus 
aession  under  Peter  B.  Garnsey.  ^ndee.  1/ ejeew 

ment   by  toe 
Tendor    afainst 
him,  is  absolutely  estopped,  from  either  shewing  title  in  himself  or  setting  up  an  otitstilMling  title  in  aBO*> 
ther. 

So  of  any  one  oominff  in  under  him,  either  with  hia  consent,  or  as  an  intruder. 

And  where  G.  brought  ejectment  against  such  a  vendee,  who  went  into  another  state,  leanng  his 
wifr  md  children  in  possession ;  and  tr.  then  persuaded  the  wife  to  surrender  the  pngiisstow  to  him  fer 
a  oonpensation,  on  ejectment  by  the  vendor,  against  G'«.  tenant ;  Mdt  that  he  was  estopped  to  show 
C^t,  title,  or  any  title  outstanding,  against  the  vendor.  * 

JXiML  alsQ^  tliat  thn  qosstion  whether  O.  claimed  under  the  vendee,  was  a  ^usttkm  of  law ;  aad  it 
hcviitt  been  submitted  to  the  jury,  who  found  for  G.,  a  new  trial  was  granted. 
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In  the  spring  and  sun^mer  of  1823,  iSyorm  went  into  poi^ 
session  of  the  lot  under  the  agreement ;  and  cuhivated  it 
as  a  farm.  In  1824,  Garnaey  commenced  an  ejectment 
against  him ;  and,  while  that  was  pending,  applied  to 
Storm's  brother,  to  prevail  on  him  to  procure  a  surrender 
of  the  possession,  and  urged  fiim  to  write  to  the  defendant, 
who  was  then  residing  in  the  state  of  Ohio;  having  left  his 
wife  and  children  in  the  occupation  of  the  premises.  Gamr 
sey  left  a  paper  with  Storm's  brother,  containing  a  formal 
surrender ;  and  desired  him  to  forward  it  for  signature ; 
saying  he  would  give  something  to  the  defendant's  wife  if 
she  would  leave  the  premises.  Storm*s  brother  wrote; 
but  never  heard  of  an  answer.  The  wife  left  the  farm  ;  and 
Gamsey  entered,  and  put  the  defendant  in  this  suit  in  pos- 
session. 

The  plaintiff  then  proved,  that  in  April,  1825,  Ebenezer 
Covin  entered  into  possession  under  the  lessor  of  the  plain- 
tiflr^  with  the  consent  of  Mrs.  Storm,  who  resided  on  the 
lot.  Shortly  after  this,  Garnsey  requested  CoviU  to  surren- 
der, which  he  at  first  refused.  A  suit  was  threatened  ;  and 
Covill  concluded  to  give  up  his  possession ;  for  which 
Gamsey  gave  him  3  dollars.  CoviU  testified  that  lie 
heard  Garnsey  say  he  had  given  Mrs.  Storm  10  dol» 
lars  for  giving  him  the  possession,  or  leaving  the  posaev- 
sion  of  the  lot.  ' 

The  defendant  then  attempted  to  show  a  prior  pommaimk 
of  the  lot.  It  appeared,  that,  at  different  times,  prenoaslfy 
the  parties  had  alternately  been  in  possession.  In  order  to 
decide  whether  enough  was  shown  to  def<^t  the  righc 
to  recover,  which  the  plaintiff  had  made  out  prima  facie, 
it  will  be  necessary  to  state  the  evidence  as  derived  from  the 
case. 

Ebenezer  Huntley  testified,  that,  in  the  spring  of  1802, 
he  applied  to  Gamsey's  agent,  and  received  from  him  a 
certificate,  by  virtue  of  which  he  went  into  possession  of 
the  premises;  and  afterwards  received  a  contract  ffom 
Gamsey.  That  he  continued  in  possession  under  him  fiTO 
or  six  years ;  and  then  sold  his  possession  to  one  Abb&t^ 
and  assigned  to  him  his  contract      Abbot  cootinaed  'in 
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poiseflBion,  as  the  witness  stated,  perhaps  two  or  three 
years ;  and  then  removed  out  of  the  country.  Huntley 
further  testified,  that  on  the  1st  of  April,  1809,  after  be 
bad  assigned  to  Abbot,  he  took  another  contract  for  the 
iQt>  under  Livingston.  Several  witnesses  proved  thi^t 
Mwfdley's  character  was  bad ;  and  that  he  was  unworthy 
of  belief. 

The  plaintiff  proved  by  Timothy  Hoxton,  that  in  1811, 
he  (II.)  was  in  possession  of  No.  6  under  Livingston,  by 
virtue  of  an  agreement  .which  was  read,  dated  October 
:11th,  1811.  It  stated  that  Hoxton  had  purchased  at  four 
dollars  per  acre,  payable  in  five  years.  The  defendant 
then  produced  a  paper  writing,  dated  February  14th,  1812, 
executed  by  the  witness,  Hoxton ;  and  which  stated  that 
be  bad  taken  possession  of  lots  4,  5  and  6,  the  improve- 
nveots  on  which,  and  the  possession,  had  been  lately  pur- 
cbased  by  Gamsey  of  Abbot ;  that  Hoxton  agreed  to  hold 
and  occupy  under  him  ;  and  to  pay  rent.  Hoxton  further 
.  testified  that  he  took  a  lease  from  Gamsey y  of  No.  4  ^d 
5  ;  but  that  No.  6  was  inserted  in  the  lease  without  his 
^opwledge.  In  1815,  one  T.  Belknap  held  the  prepises 
,  ttoder  JLivingst(^. 

It  appeared  that  in  the  same  year,  1815,  I^evi  Brooke 
waB  in  possession  of  the  lot  under  Gamsey.  He  wap  in 
possession  sometime  before  taking  a  written  contract ;  and 
AiS^r.  that,  he  remained  in  possession  about  two  or  three 
•  jnoatbs.  He  was  absent  a  short  time  to  remove  his  fami- 
.ly;  and  when  he  returned,  he  found  another  man  in  pos- 
jession  under  Livingston^  the  lessor  of  the  plaintiff.  \a 
fejectment  was  brought  against  Brooks  by  Livingstam; 
..ivberein  he  recovered,  and  Brooks  w^s  dispossessed. 

The  defendant  offered  to  read  the  record  of  a  deed  from 
fVUtiam  Cutting  and  wife,  to  the  lessor  of  the  plaintiff, 
dated  August  13th,  1803 ;  and  contended  that  the  plaintiff 
4slaime4  under  that  deed,  which  was  void  because  the  premi- 
ses were  held  under  an  adverse  title  at  the  time  of  its  ex- 
-j^culioii.  The  evidence  was  admitted.  The  plaintifT  io- 
fl^ftid  thfit  he  had  made  out  a  right  of  possession ;  and  was 
jPPtijUed  to  HI  verdict.    The  court  deoided  that  the  rig^t  of 
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^j^Ainr,     possession  involved  a  question  of  fact,  which  must  be  siib- 
mitted  to  the  jury.     The  parties  then  proceeded  to  the  in- 
vestigation of  their  paper  title. 
Waikcr.  The  judge,  among  other  things,  charged  the  jury,  tint 

if  Gamaey  went  into  possession,  by  virtue  of  title  acquir- 
ed from  Stormp  he  could  not  be  allowed  to  set  up  Ji»  own 
title  in  this  suit ;  but  that,  if  he  went  into  possession  by 
virtue  of  his  own  title,  claiming  to  hold  under  that  exclu- 
sively, not  deriving  any  interest  from  Storm,  and  having, 
after  he  had  brought  an  ejectment,  and  after  «Storm  had 
left  the  state,  only  persuaded  or  hired  the  family  to  quit 
the  premises,  in  that  case,  Gamsey  would  not  be  preclud- 
ed from  setting  up  his  title  in  this  suit. 

The  charge  was,  in  substance,  a  direction  to  the  juiy, 
that  the  plaintiff  was  not  entitled  to  recover  on  his  posses- 
sory right ;  and  that  the  defendant  was  not  precluded 
from  setting  up  title.  There  was  no  dispute  about  the  faeC, 
that  Oamaey  hired  StomCs  wife  to  quit,  which  she 
cordingly  did  ;  and  this  seems  to  have  been  considered 
not  impairing  the  right  to  set  up  an  outstanding  title. 

It  will  not  be  denied,  that  if  the  plaintiff  ought  to  have 
prevailed  on  his  possession,  the  question  whether  his  dead 
was  void  or  not,  is  immaterial.  It  was  sufficient  to  gife 
color  of  title  ;  and  that  is  all  which  is  necessary,  with  in- 
spect to  the  question  of  possession. 

The  question  of  adverse  possession,  or  the  right  of  pos- 
session, is  within  the  province  of  the  jury,  so  far  as  to  find 
the  facts,  not  the  law  arising  upon  them.  It  is  the  duty  of 
the  court  to  instruct  the  jury  what  the  law  is.  In  this  case, 
the  facts  material  to  be  considered,  are  not  controverted. 

I  will  first  consider,  what  were  the  previous  rights  of 
the  parties,  on  the  supposition  that  no  paper  title  had  been 
offered  or  introduced ;  and,  secondly,  if  the  plaintiff  esta- 
blished a  right  to  recover  on  the  ground  of  possession,  whe- 
ther the  defendant  was  estopped  from  setting  up  title  in  tUs 
action. 

The  plaintiff  made  out,  in  the  first  instance,  a  vafid  pos- 
session of  the  premises  by  the  contract  of  sale  to  JBtom, 
in  18S3,  under  which   he  entered.      The  posssssion  1m 
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never  been  abandoned  by  the  lessor  of  the  plaintiflf;  but  ^"wHT* 
oontinued  until  Gamsey  induced  the  wife  of  Storm  to  quit, 
tinder  circumstances  which  will  be  subsequently  noticed.  ^**^ 
Tbn  simply  constituted  a  right,  prima  facie,  to  reoover,  Wi 
until  the  defendant  should  show  a  valid  prior  possessioai 
iiiider  a  claim  or  assertion  of  right.  In  Smith  v.  LcrU^ 
lardy  (10  John.  356,)  the  court  say,  <<  It  is,  however,  to  be 
understood,  in  the  case  to  which  the  rule  of  evidence  a|>- 
plies,  that  the  prior  possession  had  not  been  voluntarily 
relinquished,  without  the  animus  revertendi.^^  It  will  be 
conceded  that  the  defendant  has  shown  a  possession  coi»- 
mencing  in  1802,  under  Huntleyy  continued  by  him  five 
or  six  years ;  and  then  for  two  years  more  under  Abboi. 
This  would  bring  the  possession  down  to  1809  or  1810. 
Then  Abbot  removed  out  of  the  country  ;  and,  for  aught  the! 
appears,  the  lot  was  left  vacant.  The  next  assertion  of  right, 
WIS  on  the  part  of  the  lessor  of  the  plaintiff.  Hoxton  testifr- 
ed,  that  in  1811,  he  was  in  possession  under  Livingstam^ 
The  agreement  to  sell  is  dated  October  1  ith,  1811.  It  does 
not  appear  that  Hoxton  entered  upon  any  other  tenant,  or 
that  Gamsey  had  attempted  to  continue  the  possession 
ftom  the  time  Abbot  removed,  until  Hoxton  entered.  I 
therefore  consider  that  the  possession  under  Gamsey,  pr^ 
vionsly  to  1811,  had,  in  judgment  of  law,  terminated,  and 
become  inoperative  by  reason  of  discontinuance.  The 
next  step  appears  to  be  this:  On  the  14th  of  Febmaryy 
1812,  Hoxton  signed  a  lease,  which,  among  other  lotsy  lA- 
elnded  No.  6  ;  by  which  lease  he  agreed  to  hold  and  occtf- 
py  under  Gamsey.  To  this  evidence  there  are  several 
answers.  In  the  first  place  Hoxton  took  possession  under 
a  contract  from  TAvingston,  in  1811.  It  was  not  compe- 
tent for  him,  by  the  lease  from  Gamsey,  to  change  the  re- 
lation in  which  he  then  stood  with  the  lessor  of  the  plain- 
tiff. Beside ;  no  proof  was  oflfered  that  Hoxton  ever  eiF 
tered,  or  held,  or  pretended  to  hold  lot  No.  6  under  thdt 
lease.  Such  is  the  presumption  from  the  fact  that  lot  Nd. 
6,  at  he  testified,  was  inserted  without  his  knowledge  or 
authority.  How  long  Hoxion  continued  on  the  lot  under 
the  lessor  of  the  plaintiffi  or  how  it  was  occupied  between 
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^MJIANT,  1811  and  1815,  no  where  appears;  so  that  down  to  the 
bitter  period,  the  defendant  has  failed  to  establish  a  valid 
prior  possession. 

Ill  1815,  the  defendant  proved  a  possession  in  J?raoto, 
Mider  a  contract  with  Garnaey.  He  remained  in  posses 
iion  subsequently,  two  or  three  months ;  but  this  poiset- 
lion  terminated  by  a  recovery  in  ejectment,  under  which 
he  was  dispossessed.  From  that  time,  down  to  the  entry 
of  the  defendant  in  1825,  he  gave  no  evidence  of  a  posses- 
sory  right.  Thus,  then,  it  appears  that  the  lessor  of  the 
pkintiff  had  the  undisturbed  possession,  at  least,  from 
1823,  until  1825  ;  and  that  his  right  had  been  fortified  by 
a  recovery  in  ejectment  in  1315.  The  eflfect  of  such  a  re- 
coTery  was  decided  in  Jackson  v.  RigUmyre,  (16  John. 
314,)  where  it  was  held,  that  although  a  prior  possession 
ooder  a  claim  of  right,  and  not  voluntarily  abandoned,  will 
prevail  in  ejectment  over  a  subsequent  possession  acquired 
by  mere  entry  without  any  lawful  right ;  yet  where  the 
subsequent  possession  of  the  defendant  is  acquired  by  a 
recovery  and  execution  in  ejectment,  it  affords  a  better 
presumption  of  right  than  the  prior  possession.  It  is  dear, 
therefore,  that  the  plaintiff  made  out  a  valid  possessioo^; 
aod  the  defendant  did  not  establish  a  valid  prior  popsessioa. 

The  remaining  enquiry  is,  whether  the  defendant  was 
estopped  from  giving  evidence  of  title.  The  fact  is  estab* 
lisbed,  that  the  family  of  Stonn  being  in  possession,  Cfnm- 
$ey  commenced  a  negotiation  to  obtain  it.  He  said  he  bad 
a  valid  deed  of  the  land.  He  desired  the  possession  mere- 
ly, and  admitted  he  had  given  Mrs.  Storm  10  doUaia,  for 
the  possession  of  the  lot.  He  also  paid  3  dollars  to  Comtf, 
who  came  in  under  Mrs.  Storm,  for  a  surrender  of  his 
part. 

The  question  then  arises,  whether  a  person  who  has 
contracted  for  land,  and  gone  into  possession,  is  authorised 
by  law,  to  dissolve  the  relation  existing  between  him  and 
the  vendor.  The  consequence  of  such  a  doctrine  would 
be  in  every  case,  to  require  the  vendor  to  make  out  a  pa- 
per title,  in  case  he  attempts  to  regain  possession ;  whttra- 
itib  tf  it  i*  not  competent  fur  the  vendee  to  throw  off  Jai 
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alliegiance,  the  vendor  can  recover  on  the  ground  of  his 
possession  against  him  who  may  even  have  good  title  to 
the  premises. 

It  will  be  conceded  that  here  was  not  the  relation  of 
landlord  and  tenant ;  for  Storm  entered  under  a  contract 
to  purchase.  He  was,  therefore,  not  strictly  a  tenant. 
(6  John.  46.)  To  test  the  merits  of  this  defence,  it  may 
be  asked,  could  Storm  set  up  title  ;  and  thus  defeat  an  ac- 
tion by  Lwingston  against  him,  to  recover  possession  ?  I 
apprehend  not.  The  case  of  Jackson  v.  Harder,  (4  Joh$^ 
202,)  decides,  that  a  claim  or  title  which  could  not  be  sot 
up  by  a  person  while  in  possession,  can  not  be  set  up  by 
mother  person  who  comes  into  possession  under  him» 
This  doctrine  W£is  applied  to  the  case  of  a  person  who  camo 
into  possession,  either  as  an  intruder,  or  under  one  who 
had  purchased  ;  and  in  either  case,  it  was  held  that  bo 
was  precluded  from  questioning  the  plaintiff's  right  of  pos* 
SBMion.  The  case  of  Jackson  v.  Bard,  (4  John.  230,)  was 
this:  Dickenson  entered  under  an  agreement  to  purchase* 
About  ten  months  after,  he  executed  a  mortgage  to  tho 
vendor,  and  received  a  deed.  Before  Dickenson  gavo 
tbe  mortgage,  one  Smith  entered,  under  an  agreement  to 
poTchase  from  Dickenson ;  and  subsequent  to  the  date  of 
the  mortgage,  Dickenson  executed  a  deed  to  Smith,  from 
whom  the  defendant  derived  title.  In  an  action  of  eject- 
ment by  the  assignee  of  the  mortgagee,  the  defendant  coii-> 
tended  that,  at  the  date  of  the  mortgage,  there  was  an  ad*, 
verse  possession ;  and,  therefore,  the  property  could  not 
pass  by  the  deed.  The  court  held,  that  the  possession 
was  not  adverse,  nor  hostile  to  the  title  of  the  vendor. ' 
Thompson,  J.,  in  giving  the  opinion  of  the  court,  says, 
'*  Dickenson  could  not  have  set  up  against  Barton^*  (the 
wndor)  ^<  an  adverse  holding ;  and  Smith,  who  claimed 
under  him,  must  be  considered  as  standing  in  the  same 
situation.'^  This  case  is,  in  principle,  like  the  one  before 
us.  Here  Qcmsey  purchased  the  possession  of  Mrs. 
iSlform.  If  paying  her  for  that  possession,  inducing  hor  to 
quit,  and  then  entering  himself,  is  not  an  entry  under  the 
person  who  contracted  with  LinAngstcnj  or  those  repce- 
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senting  the  purchaser  fronn  lAvingstotiy  I  am  at  a  loi«  to 
determine  what  constitutes  an  entry  under  another.     The 
case  of  Jackson,  ex  dem.  Brown,  v.  Ayers,  (14  John.  224,) 
seems  to  me   to   be  conclusive  on  the  point.     There  the 
lessor  of  the  plaintiflT  claimed  a  right    to  recover,  under  an 
agreement  to  sell  the  premises  to  the  defendant,  he  theo 
being  in  possession.     The  defendant  offered  to  prove  an 
outstanding  title  at  the  time  of  the  agreement.    The  court 
say,   <*  the  agreement    to  purchase,  was   an    acknowledg- 
ment of  the  title  of  the  plaintiff;  and  would  estop  the  de- 
fendant from  setting  up  an  outstanding  title."     Many  oth- 
er cases  might  be  cited ;  but  I  deem  it  unnecessary.     If, 
then,  Storm,  had  he  been  defendant,  could  not  set  apa 
title  in   Garnsey,   it   is  equally  clear  that  a  person  who 
came  in  under  him  can  not.     If  Garnsey  did  not  come  m 
under  Storm,  or  those  who  represented  him,  I  ask,  how 
did  he  obtain  possession  ?    The  premises  were  not  vacant. 
The  entry  was  not  by  force.     The  lot  was  in  the  actoal 
occupation  of  Storm^s  family.     Did  they  abandon  without 
a  compensation,  or  concert  with  Garnsey  1    The  contfaiy 
appears.     He  held  out  inducements  which  were  succcii 
ful.    The  actual  possession  was  an  object  worth  contend* 
ing  for,  in  a  case  where  the  title  was  involved  in  difltool* 
ties.     But  if  the  title  is  perfect,  much  was  gained  by  inH' 
mediate  possession.      That  was  the  object    sought   after, 
paid  for  and  obtained.      After  it  was  obtained,  to  say 
thing  was  acquired  under  Storm,  is,  to  my  mind,  an 
dity.    The  plaintiff  was  entitled  to  the  benefit  of  Storm*9 
possession,  thus  acquired   by  the  defendant.      It   is  alifco 
the  dictate  of  justice  as  of  law,,  that  the  defendant  restore 
it,  before  he  can  be  permitted  to  show  title  in  himsdf,  or 
an  outstanding  title  in  another. 

I  arn  of  opinion  that  the  verdict  be  set  aside,  and 
tri^I  granted,  with  costs  to  abide  the  event. 


<  i 


New  trial  granted. 


I . 
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Norton  &  Agan  against  The  Renss£laer  and  Sara*        Korto* 

TOGA  Insurance  Company.  The  IL  Ab- C 

Ini.  Oo. 


Assumpsit  on  a  valued  policy  of  insurance  against  fire>  •uffident'''*^^ 
OR  merchandize  of  the  plaintiffs,  as  D.  C.  Norton  Sr  Ctoi,  ^^^  JJJ^ 
tried  at  the  Rensselaer  circuit,  November  16th,  1826,  be-  *^«  prop***!  ^ 
fore  DuER,  C.  Judge;  when  the  followmg  facts  were  in  tachtd  to  a  vai^ 

•  .  ^  aed    policy     of 

evidence  I  inaurance  on 

The  10th  condition  or  proposal  of  insurance  annexed  to  l*^*  ***»?»•* 

■       •  ^  fire,  requinog 

the  policy,  was,  that  '^  all  persons  insured,  &c.  sustaining  ^^  assured  w 
any  loss  or  damage  by  fire,  are  forthwith  to  give  notice  particular  an  «c« 
to  the  company,  and,  as  soon  after  as  possible,  to  deliver  foM^or  damagJ) 
in  as  particular  an  account  of  their  loss  or  damage,  signed  JjJ;"  Jjj*  dlle 
with  their  own  hands,  as  the  nature  of  the  case  will  ad-  ^*[}  *1^*f_^ 
mit  of,  and  make  proof  of  the  same  by  their  oath  or  affirma-  thereof  bj  their 
tion,  and  by  their  books  of  account  and  other  vouchers^  tion,  ^^nd  ""i^ 
as  shall  be  reasonably  required."  By  the  policy,  the  com-  M^unt*****"aii^ 
pany  were  to  pay  loss  or  damage  within  60  days  "  after  alJ*S[airre**S!i* 
notice  and  proof  thereof  made  by  the  assured,  in  conform-  ^^7  *>«  »'«i'"'" 
ity  to  the  proposals  of  this  corporation  annexed    to  this    Where  aii  the 

|.        „  paperi    fumith* 

policy.  ing  details  were 

The  policy  in  question  was  dated  October  4th,  1825;  JJJ«"'J^;;J^ 
and  the  merchandize  insured  was  destroyed  by  fire  on  the  ^Jit Vihe*" 
28th  day  of  February,  1826.  p««  amoont 

The  plaintiffs  read  in  evidence  a  notice,  admitted  by  the  circumstaticef 
defendants  to  have  been  received  by  them,  on  the  2d  of  sufficienT*  ''** 
JMLarch,  1826,  in  the  words  and  figures  following,  viz. :  no?crL?a£* 

"  The  Rensselaer  and  Saratoga  Insurance  Company^  "^^^  «  "w*^ 
having  insured  property  of  D.  C.  Norton  fy  Co.  to  the  by  the  court  a 
amount  of  two  thousand  dollars,  by  a  policy  signed  the  24th  '" 
day  of  October,   1825,  notice  is,  therefore,  hereby  given 
to  said  Insurance  Company,  that  the  insured  sustained  a 
loss  by  fire  on  the   property  insured,  on  the  morning  of 
the  28th  day  of  February,  1826,  to  the  amount  of  at  least 
five  thousand  dollars.      The  following  is  all  the  accoui^t 
the  insured  have  it  in  their  power  to  give  of  the  accident 
and  loss,  viz. :  Damd  C.  Norton,  one  of  the  firm  iaaiiveii 
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K^wn*  ^^^^^  ^^^  ^^^^  A  ^^^  minutes  after  nine  o'clock  on  Men- 
day  evening,  the  27th  February  last  past,  leaving  in  the 
store,  besides  the  goods  insured,  all  the  books  of  account, 
the  notes,  excepting  one  or  two  which  were  in  his  pocket 
book,  the  bills  of  goods,  the  cash  book,  and  also  about  two 
hundred  dollars  in  money,  which  was  intended  to  be  used 
to  pay  up  a  bank  note  coming  due  on  or  about  the  Ist 
March,  1826.  At  this  time  every  thing  appeared  perfect- 
ly  safe  in  the  store.  Ndson  Agan,  one  of  the  firm  was 
absent  in  the  country,  leaving  in  the  store  all  his  clothing, 
and  which  was  burnt.  The  insured  cannot  say,  nor  can 
they  conjecture  how  or  where  the  fire  originated.  The 
store  containing  the  goods  insured,  was  burnt,  and  all  the 
goods  therein,  papers,  books,  &c.,  as  above  stated,  were 
entirely  destroyed,  except  a  remnant  sold  for  twenty  dol- 
lars. The  fire  was  discovered  about  one  o'clock  at  night, 
at  which  time  the  insured,  Norton,  was  at  his  father-in- 
law's  with  his  wife,  a  distance  of  about  half  a  mile  from 
the  store.  Agan,  as  above  stated,  was  in  the  country,  and 
no  one  was  sleeping  in  the  store.  Something  like  a  week 
before  the  fire,  the  insured  were  looking  over  their  bills 
of  goods  bought,  their  cash  book,  and  also  their  book  of 
accounts,  and  ascertained  that  they  had  then  on  hand 
goods  to  the  value  of  rising  of  five  thousand  dollars.  This 
amount  had  not  been  much  reduced  by  sales  previous  to 
the  fire.  Given  under  our  hands  at  Lansingburgh,  the 
first  day  of  March,  1826.  David  C.  Morton. 

Nelson  AganJ^ 
^^  Renssdaer  county,  S8.  David  C.  Norton  and  NeUan 
Agon,  being  duly  sworn,  say,  and  first  the  said  David  C. 
saith,  that  the  statement  of  facts  and  circumstances  within 
contained,  respecting  the  fire  and  loss  within  mentioned, 
are  true.  And  the  said  Nelson  Agan  saith,  that  the  facts 
and  circumstances  as  aforesaid,  so  far  as  they  relate  to  bis 
own  knowledge  are  true,  and  so  far  as  the  same  are  derived 
from  the  knowledge  and  information  of  others,  this  deponent 

believes  to  be  true.  David  C.  Norton^ 

Nelson  Agan*^* 
Sworn  before  me  this  first  day  of  March, 

1886, joneoftheji 

of  the  iZeMjelaer  county  court, 


[arch,  ^ 
judg- 1 
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The  counsel  for  the  defendants  insisted  that  this  notice    i^^?! 

Oct.  1SS7* 

was  insufiicient,  and  not  a  compliance  with  the  tenth  con- 
dition of  insurance.  The  judge  declared  his  opinion^  that 
the  notice  was  not  a  compliance  with  that  condition.  The 
counsel  for  the  plaintiffs  then  read  in  evidence  a  notice  ad- 
mitted by  the  defendants  to  have  been  received  on  the  11th 
of  April,  1826,  in  the  words  and  figures  following,  viz.: 

^  Black,  blue,  mixed,  olive  and  drab  broadcloths,      $8Q0 

Cassimeres,  115 

Lion  skins,  25 

Domestic  cloths,"  die.  [setting  forth  in  this  form 
a  long  bill  of  particulars.]  ''  Sum  total,  $5204.'' 

Rensselaer  County,  ss,  David  C.  Norton,  one  of  the 
firm  of  Norton  &f  Agan,  being  duly  sworn,  saith,  that  in 
pursuance  of  a  request  from  the  Rensselaer  and  Saratoga 
Inswrance  Company,  to  furnish  them  with  a  statement  of 
the  goods  lost  by  fire,  in  addition  to  the  statement  hereto- 
fore made  to  said  company,  on  the  2d  day  of  March,  1826| 
be  has  made  the  annexed  statement.  That  the  same  ii 
made  from  recollection,  without  having  papers  to  refer  to, 
but  is,  in  all  respects,  correct,  according  to  the  recollection 
and  belief  of  this  deponent ;  and  further  saith  not. 

David  C.  Norton." 
Sworn  before  me  this  11th  day  of  April, 

1826, ,  one  of  the  judges 

of  the  Rensselaer  county  court. 

It  appeared  by  the  record  that  this  suit  was  commenced 
on  the  lOth  day  of  May,  1826;  whereupon  the  counsel  for 
the  defendants  insisted  that,  inasmuch  as  60  days  had 
not  elapsed,  after  the  notice  of  the  11  th  of  April  was 
given,  before  this  suit  was  commenced,  according  to  the 
terms  and  conditions  of  the  policy,  no  right  of  action  had 
accrued  at  the  time  the  suit  was  commenced.  And  the 
counsel,  therefore,  requested  the  judge  to  nonsuit  the 
plaintiffs.  The  plaintiffs'  counsel  contended  that  the  no- 
tice of  the  11th  of  April  related  back  to  the  notice  of  the 
2d  of  March ;  and  was  a  sufficient  compliance  with  the 
terms  and  conditions  of  the  policy ;  that,  thereforOi  the 
right  of  action  had  accrued  on  the  10th  day  of  May.  The 
judge  sustained  the  objection ;  and  nonsuited  the  pbuntiffii. 
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if^^^*  H.  p.  Hunt,  for  the  plaintiffs,  now  moved  to  set  aside 
the  nonsuit,  and  for  a  new  trial.  He  said  the  notice  of  the 
2d  of  March  was  sufficient.  The  plaintiffs  swear  that  all 
Ibeir  books^  vouchers,  &c.  were  consumed  with  their  goods* 
Yet  the  court  is  now  called  upon  to  say  that,  in  abseoca  of 
all  papers  and  documents,  the  plaintiffs  should  have  given  a 
bill  of  parcels. 

We  say  this  preliminary  proof  is  to  be  viewed  fiberally  ; 
and  with  good  reason ;  for  the  company,  after  having  re- 
ceived it,  may  still  refuse  payment.  {Hqff'  v.  The  Marine 
Ins.  Co.y  4  John,  id  I.)  In  the  case  cited,  Thompeonj 
J.  says,  '^  The  plaintiff*  should,  at  least,  disclose  all  the 
documentary  evidence  in  his  possession."  In  this  case, 
the  plaintiffs*  documentary  evidence  was  all  lost.  The 
danse  in  question  should  be  construed  to  require  only 
the  best  evidence  of  the  fact  that  the  party  possesses  at 
the  time.  {Barker  v.  The  Phwnix  Ins.  Co.,  8  John.  318.) 
A  bill  of  parcels  would  be  of  no  use.  The  plaintifli,  if 
dishonest,  might  swell  it  to  what  amount  they  pleased, 
without  much  fear  of  detection.  A  full  and  perfect  ao» 
count  of  the  circumstances  attending  the  loss,  how  the 
fire  originated,  if  known,  where  the  plaintiffs  were,  what 
they  had  been  about,  &c.,  serve  to  put  the  party  on  inqui- 
ry ;  and  may  ije  contradicted.  The  last  estimate,  on  the 
requisition  of  the  company,  could  be  no  more  than  a  ran* 
dom  one  from  loose  recollection.  • 

Besides ;  it  is  fairly  to  be  intended  that  the  defendants 
made  no  objection  to  the  sufficiency  of  the  original  notice. 
This  they  were  bound  to  do  at  the  lime.  (9  John.  193.  6 
a»oeii,404,415.) 

D.  Bmel,  jun.  oontra.  The  notice  of  the  2d  of  March 
did  not  give  '^an  account,''  within  the  intent  and  con* 
straction  of  the  10th  condition.  The  word  does  not  mean 
n  narrative  of  the  occurrences  attending  the  fire,  or  the 
manner  in  which  the  loss  happened.  It  means  a  specifica* 
tkm  or  inventory  of  the  loss.  This  is  evident  from  the  pro* 
vision,  that  it  is  to  be  substantiated  not  only  by  their 
MthtlmtlmkkookBqf  aecoi$nt  and  other  fHn$ck0r$.    The 
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object  is  to  secure  the  company  against  imposition  ;  and  i^^J> 

Oct*  IvBT • 

enable  them  to  detect  frauds.     If  a  gross  amount  be  suffi*  \^*v'%^ 

cient,  the  condition  would    have  no   beneficial    operation.  Norioi 

The  plaintiffs  had  power  to  do  more.     They  state  in  their  TImIL a^S. 
notice  that  they  had  examined  their  bills  of  goods,  and 


certained  the  amount,  about  a  week  before  the  fire ;  and 
on  the  11th  they  furnished  an  inventory. 

The  printed  proposals  are  a  part  of  the  policy,  and  the 
accounts  of  loss  certified  and  proof  required,  are  a  condi« 
tion  precedent,  and  must  be  strictly  complied  with. 
(Marsh,  on  Ins.  707,  Am.  ed.  1905.    6  T.  R.  710,  722.) 

Curia,  per  Savage,  Ch.  J.  The  only  question  iS| 
whether  the  notice  of  the  2d  of  March  was  a  compliance 
with  the  10th  proposal  in  the  policy.  That  proposal  is 
brought  over  from  the  English  policies,  where  it  is  held  to 
be  a  condition  precedent ;  and  the  clause  connected  with 
it,  which  relates  to  the  certificate  of  third  persons,  hat 
been  the  subject  of  several  decisions  confining  the  plain- 
tiff with  great  strictness  to  the  persons  named.  (2  Cot^ 
dy^s  Marsh.  603  to  813,  and  the  cases  there  cited.)  I  am 
not  aware  of  any  case  which  goes  into  the  form  of  the  no* 
tice,  and  the  affidavit  of  the  party.  Undoubtedly  these 
must  be  furnished,  according  to  the  policy,  a  certain  num- 
ber of  days  before  an  action  can  be  brought :  but  it  is  ano- 
ther question  what  they  should  contain.  The  clause  requir- 
ing proof  of  loss  in  marine  policies,  has  been  construed  with 
considerable  liberality.  The  court  have  looked  to  cir- 
cumstances ;  and  required  no  more  information  of  the  par- 
ty than  what  appeared  to  be  within  his  control.  In  Lauh 
rence  v.  The  Ocean  Ins.  Co.,  (11  John.  260,)  Thompson^ 
J.  in  delivering  the  opinion  of  the  court,  says  the  clause 
^'  requires  only  reasonable  information  to  be  given  to  the 
underwriters;  so  that  they  can  be  enabled  to  form  some 
estimate  of  their  rights  and  duties,  before  they  are  obliged 
to  pay.  This  clause  has  always  been  liberally  expound* 
ed ;  and  is  construed  to  require  only  the  best  evidence 
of  the  fact  which  the  party  possesses  at  the  time.  Such 
bai  been   the  uniform  construction  put   upon   it   by  thia 
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ALBANY,     coart.    (2  John.  Rep.  136.    8  John.  Rep.  317.")     The 
s^^.^,1^     clause  itself  in  the   policy   before   us,   expressly   contein- 
HflpkiM       plates  the   latitude  arising  from  circumstances.     The  ao- 
BmIm.       count  of  the  loss  or  damage  is  to  be  as  particular  as  the  na- 
ture of  the  case  will  admit  of;  and  we  think,  after  the  to- 
tal destruction  of  those  papers  which  alone  could  furnish 
accurate  details,  the  notice  of  the  2d  of  March  was  suffi- 
cient. 

The  nonsuit  must,  therefore,  be  set  aside ;  and  a  new 
trial  granted. 

Rule  accordingly. 


Hopkins   against  Banks,  impleaded  with  William   and 

Stephen  Gould. 

Mt  uDdtTth*      Motion,  in  behalf  of  the  defendants,  to  set  aside  a  le- 
iMoifwit   Ml,   port  of  referees.    On  the  hearing,  the  plaintiff  proved  that 
•ay  utwMt  in  in  1816,  he  printed  for  the  defendants  to  the  amount  of 
LfXJr^^i  1179,09. 
J?*J^?J2**K      '^^^  defendants  proved  that  the  plaintiff  had  been  dis- 

i^A  ^MoJ-  ^'^•'^S^  under  the  act  to  abolish  imprisonment  for  debt  in 
vMit    canpot    certain  cases,  on  the  13th  of  August,  1821,  when  he  made 
^^  "chMB  in  an  assignment  of  his  estate  for  the  benefit  of  his  creditors, 
^efhb  "^o  remove  this  difficulty,  the  plaintiff  gave  in  evidence  an 


JJJJU^  ^  assignment  made  by  him  on  the  28th  day  of  October,  1816, 
^^▼»f  *"*f  ^^  Jofui/Aan  Seymour  and  John  Thompson,  of  all  his  pro- 
dM  nMifnee  ii'  perty  and  effects,  including  outstanding  debts,  for  the  pay- 
wiuiMi  £r  the  ment  of  certain  notes  and  sums  of  money  mentioned  in  a 
f^^^  ^«k!  schedule  annexed;  and,  among  others,  several  notes  were 
f!5?^*^   ^-  mentioned  as  about  to  become  due  to  the  defendants. 

QMI||      OB     IDO 

ptMraTfe  fkii-  As  a  set  off,  the  defendants  proved  an  account  of  $594,- 
Aftvadino-  26;  the  last  item  charged  on  the  21st  of  April,  1819. 
Mniupitii/adl  They  also  proved  four  notes  amounting,  in  the  whole,  to 
Hr^  §Ln  9345,  all  dated  and  payable  in  1816.  These  notes  were 
■J*     •j^gj  admitted  to  be  properly  chargeable. 

■Mr «o-pnrtiMri,  ■  '    ^,     '^'  .-'  /      ■  ^     Y^    } ' 

MiiH »  awid  tWeiniutt  of  liiintinai,^'  ^    r  ^  '' tC    /l^    ^ 

Ob  a  nodoB  to  tot  ande  the  report  oT  mftreoa  against  p^non,  whose  firm  was  dissolred  btlbro  Um 
Mit  Wwi|ht|  tho  aflldafit  d'ono  of  tho  firm  admitting  th«  report  to  bo  just,  is  inadmissiblo. 

On  meli  a  loiaa,  bo  oTidoBoo  can  ra  goaoral  do  hoard,  oxoopt  what  was  tubBiittod  to  tkB  f»* 


iaoli  ptrfatr  «ajr  bt  iwom  bdbro  tho  roforMt  hy  mutual  eoaioBt. 


fV.  T.  M'Coun,  for  the  motion.  The  plaintiff  had 
signed  the  claim  in  question  under  the  insolvent  act ;  and 
therefore  could  not  maintain  this  action  in  his  own  name. 
The  suit  is  not  for  the  benefit  of  the  assignees  of  1816 ; 
and  the  plaintiff  should  not  be  allowed  to  avail  himself  of 
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The  defendants  also  claimed,  as  a  set  off,  two  other  notes  albaiit, 
given  to  them  by  the  plaintiff;  one  dated  May  16th,  1816, 
at  60  days,  for  $160;  the  other  dated  July  27th,  1816,  at 
3  months,  for  $200.  The  plaintiff  objected  that  these 
notes  were  not  chargeable  against  him;  and  called  Sey^ 
mouff  one  of  his  assignees  under  the  assignment  of  1816, 
to  prove  this.  Seymour  was  objected  to  by  the  defendants, 
as  incompetent  on  the  ground  of  interest ;  but  he  was  ad- 
mitted. Whether  this  action  was  commenced  with  his 
knowledge  and  approbation,  the  evidence,  as  it  was  now 
stated  to  the  court  by  the  depositions,  was  contradictory. 
Thompson,  named  as  the  other  assignee,  had  not  acted  at 
such,  nor  authorized  this  suit ;  and  had'Uied  some  time  be- 
fore the  hearing. 

As  to  the  note  of  $160;  J.  W.  Mulligan  testified,  that 
he  had  endorsed  it  at  the  request  of  Stephen  Gould.  He 
had  an  impression,  that  a  note  of  Hopkins  of  $160  was 
made  for  the  purpose  of  being  discounted  ;  but  he  did  not 
know  for  whom  ;  nor  had  he  any  knowledge  of  the  consid- 
eration of  the  note. 

Stephen  Gould,  one  of  the  defendants,  had  made  an  ai^ 
fidavit  to  oppose  this  motion,  by  which  it  appeared  that 
the  two  notes  claimed  as  a  set  off  were  made  without  con- 
sideration, and  for  the  accommodation  of  the  defendants. 
But  it  also  now  appeared  that  the  partnership  between  the 
defendants,  against  which  the  plaintifi'^s  claim  arose,  was 
dissolved  long  previous  to  the  commencement  of  this  suit; 
and  that  Stephen  Gould  had  been  much  at  variance  with 
Banks  and  fViUiam  Gould,  the  other  partners.  Circnm- 
stances  were  also  now  proved  by  affidavit  tending  to  show 
collusion  between  S,  Gould  and  the  plaintiff,  to  charge 
Banks  and  IV.  Gould. 

The  referees  reported  for  the  plaintiff  $239,83. 
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ALBANY, 

Oct.  18f7. 


HopUfts 


that  assignment.  In  this  way  the  defendants  may  be  made 
twice  liable.  A  recovery  in  this  suit  will  not  protect  them 
•gainst  the  assignees  in  a  suit  for  the  same  demands  (16 
John.  51.) 

But  if  the  suit  can  be  considered  one  for  the  benefit  of 
the  assignees  of  1816,  then  Seymour ^  one  of  those  assign- 
ees, was  an  incompetent  witness.  He  is  liable  for  costs. 
(4  Covom,  460.) 

J.  DurUapf  contra.  The  assignment  under  the  insolvent 
act  could  not  affect  this  claim,  which  had  before  been  as- 
signed. It  is  not  for  the  defendants  to  object  that  Hap^ 
kins  is  a  party  to  the  action.  That  must  be  taken  as  cor- 
rect, the  legal  interest  being  in  him.  (10  JoAn.  400.  11 
id.  488.)  If  the  defendants  are  obliged  to  pay  twice,  it 
will  be  their  misfortune. 

Seymour  could  neither  gain  nor  lose  by  the  event  of  the 
stilt.  If  he  consented  to  the  suit,  it  being  in  good  faith, 
his  liability  for  costs  was  contingent.     (4  Cowen,  548.) 

The  affidavit  of  S,  Gould  is  conclusive  ;  and  may,  there- 
fore, be  received  now  for  the  first  time.  (3  Cmnee^  224.) 
He  would  be  a  coihpetent  witness  on  a  re-hearing.  (1 
Taunt.  378.)  His  declaration  may  be  received  in  evi- 
dence. (11  £05^578.  1  Taunt.  104.  6  John.  267,) 
Or  if  it  is  to  be  rejected  on  account  of  the  dissolution,  with- 
in the  case  of  Walden  v.  Sherburne,  (15  John,  409,)  tliat 
case  does  not  preclude  his  oath. 

nrCoun,  in  reply.  The  affidavit  of  S.  Gould  does  not 
relate  to  any  thing  which  took  place  at  the  hearing  before 
the  referees ;  and  is,  therefore,  clearly  inadmissible.  We 
have  had  no  opportunity  of  meeting  and  doing  away  its 
force.  The  gentleman  has  truly  told  us  in  his  practice, 
''  that  there  would  be  extreme  danger  in  permitting  a  par- 
ty to  read  affidavits,  which  the  opposite  side  has  bad  no 
opportunity  to  rebut ;  and  thus  decide  the  cause  ex  parte, 
when  on  a  trial,  every  thing  contained  in  the  depositions 
might  be  disproved.''    (2  Dunl.  Pr.  684.) 


lr. 
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Curia,  per  Woodwobth^  J.  The  plaintiff's  demand  did  ausjjdl 
not  pass  by  the  aBsigntnent  of  1821 ;  for  the  reaion  that  it  ^^'  ' 
had  been  previously  assigned ;  but  if  this  suit  was  com- 
Aenced  without  any  authority  whatever  from  SeyfnavU'f 
the  plaintiff  had  no  right  to  proceed.  I  am  inclined 
to  think,  however,  from  what  appears,  that  Seymcmr  did 
not  object  to  the  suit  being  prosecuted;  and  if  so,  It 
must  be  considered  for  his  benefit  as  assignee,  and  to  en- 
able him  to  execute  the  trust  reposed  in  him  by  the  assigft- 
ment.  The  plaintiff,  for  aught  that  appears,  is  a  nominal 
party ;  his  name  being  necessary  to  conduct  the  proceed- 
ings according  to  law.  If,  then,  Seymour  is  to  be  consid- 
ered as  a  trustee,  was  he  not  interested  ?  He  had  no  in- 
terest in  the  money  to  be  recovered  ;  but,  I  apprehend,  in 
€aae  of  failure,  he  would  be  liable  for  the  costs,  on  applica- 
tion for  a  rule  against  him,  directing  him  to  pay  them. 
This  constitutes  an  interest,  which,  it  seems  to  me,  should 
have  excluded  him.  His  evidence  went  strongly  to  show 
that  the  defendants  ought  to  have  taken  up  the  note  of  200 
dollars.  ^  ''^ 

Neither  the  evidence  contained  in  Stephen  Gould* $  dck  ' 

poeition,  nor  any  admission  of  his,  appears  to  have  been  ^^^^ 
before  the  referees.  It  cannot,  therefore,  be  regarded  in  de-  *  ^  ^^  ^ 
ciding  on  the  report  made.    Besides ;  as  the  co-partn6r>  ^ 

ship  of  the  defendants  was  dissolved  before  the  commenoe^  v 

nent  of  this  suit,  the  admission  by  one,  of  their  joint  liabi*  r* 

lity,  is  not  competent  evidence/unless  for  the  purpose  of        ^.i     i 
avoiding   the   statute  of  limitations/     (3  John,  536.      6  i    « 

Jckn.  267.)     If  Stephen  Gould  falid    been  sworn  before.       ^  '^:  Vt 
tiie  referees  by  consent,  and    had    testified    to  the  faots 
contained  in  his  deposition,  the  evidence  would  have  been 
competent. 

But  it  is  contended,  that  if  the  report  be  set  asidei 
enough  appears  to  show  that  the  result  would  not  be  varied* 
This  argument  is  founded  partly  on  the  fact  that  the  refe- 
rees made  no  allowance  of  interest  to  the  plaintiff.  If  this 
be  granted,  and  that  the  plaintiff  was  entitled  to  inteiest 
on  such  balance  as  remained,  after  deducting  the  set  off^ 

Vol.  Vn.  83 
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ALBANY,    gtill,  it  will  be  seen  that  if  the  two  disputed  notes  are  allovr- 


Oet.l8S7 


ed,  no  balance  would  be  due  to  the  plaintiff.  Frona  the 
.efidence  before  us,  enough  does  not  appear  to  authoriie 
the  court  to  reject  these  notes.  They  appear  to  be  the 
principal  subject  of  contention  between,  the  parties ;  and 
probably  may  be  satisfactorily  explained,  should  the  cauae 
be  sent  back  to  the  referees. 

I  am  of  opinion  that  the  report  of  the  referees  be  aet 
aside ;  the  costs  to  abide  the  event. 

Rule  aocordingly. 


MoTT  against  Cohstock. 

•r^'daSS  Motion  in  arrest  of  judgment,  founded  on  the  insuffi- 
^  "I  fi^'  ciency  of  the  5th  count  in  the  declaration.  This  waa  in 
fcfcad>Bt  Mid  slander.  The  first^  count  recited,  that  before,  and  at  the 
who  wJiuiM^  time  of  publishing  the  slander,  the  plaintiff  was  and  had 
^tSiuToMM!  been  a  merchant,  and  sought  his  liyelihood  by  baying  and 
*S"^,JJjJ^  selling  goods,  wares  and  merchandize,  as  others  of  that 
Uii^mte  and  trade  and  business  usually  do ;  that  he  was  in  good  Ofedit, 


uda  rail  of  dx.  and  averred  that  the  defendant,  knowing  the  premises, 
mwd  one  a:  *  in  a  conversation  with  divers  good  and  worthy  citizens,  of  and 
JT;  it  b  CS  concerning  the  plaintiff,  and  of  and  concerning  his  bosineas 
Sidibt^fawir^  such  merchant  or  trader,  and  of  and  concerning  the 
mmI^  thmt  the  gtato  of  his  circumstanccs  as  such  merchant  or  trader,  spoke 
•oifwt,  and  on-  Certain  slanderous  words. 

4iki|  JS^that  The  5th  count  was  as  follows :  '^  and  whereas,  &«.  in  a 
£  M^L  w^  certain  other  discourse  which  he  the  defendant,  then  and 


,^J^  there  had,  with  divers  other  good  and  worthy  citizens  of 
j^U^  b«M*  ^**  state,  of  and  concerning  the  said  plaintiff,  aind  of  and 
fMrai  feT&e  concerning  his  business,  and  of  and  concerning  his  drcomr 
ocher  stauccs  as  such  trader  or  merchant  as  aforesaid,  he  the  said 


w  |ood,  on  defendant,  falsely  and  maliciously  said,  spoke  and  publish* 


marreit, 
Mi   tkat    IK 


mdo  was  wananted  by  the  words,  connected  with  the 

I ;  and  Um  jnnr  baTiiif  fband  iii  faror  of  the  innuendo,  luch  6nding  was  conclusire. 

M.y  of  »  ntraiaBt,  that  a  debt  will  be  lost  bocauM  he  is 


e  collocjuiuni   and   circuBstaaeos  dia- 
.  _  .   uch  6nding  was  conclusire. 

To  M.y  of  t  ntraUBt,  that  a  debt  will  be  lost  because  he  is  unable  to  pay  it,  is  •«»4itffiiH*, 
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ed,  in  the  presence  and  hearing  of  those  last  mentioned  dt-  albant, 
izenSy  of  and  concerning  the  plaintiff  as  such  trader  or 
merchant  as  aforesaid,  and  of  and  concerning  his  businessi 
and  of  and  concerning  the  state  of  his  circumstances,  and 
of  and  concerning  a  certain  sum  of  money  which  was  then 
dae  and  owing  from  the  said  plaintiff  to  one  Matthew  Har* 
ri9,  these  other  false,  scandalous,  malicious  and  defamatory 
words  following,  that  is  to  say :  <  There  is  poor  Harrie* 
(the  said  Matthew  Harris  meaning,)  <  it  is  hard  for  him,* 
(again  meaning  the  said  Matthew  Harris,)  '  to  lose  his* 
(meaning  the  said  Matthew  Harris',)  'debt;*  (meaning there- 
by^ that  the  said  plaintiff  was  insolvent ;  and  unable  to  pay 
the  debt  he  owed  to  the  said  Matthew  Harris ;  and  that  the 
said  Matthew  Harris  would  lose  the  said  debt  in  conse- 
qaence  of  the  said  plaintiff's  insolvency.") 

A  general  verdict  having  been  rendered  for  the  plaintiflT, 
on  this  and  the  other  counts  confessedly  good, 

Talcott,  (attorney  general)  for  the  defendant,  moved  in 

arrest  of  judgment.     He  said  the  5th  count  contained  no 
actionable  words  ;  nor  did  it  set  forth  any  cause  of  action. 

If  this  be  so,  it  is  not  to  be  disputed  that  the  judgment 
must  be  arrested,  though  the  other  counts  be  good.  (S 
Cotoen,  503.  11  John.  98.)  The  count  is  bad ;  for  the 
innuendo  undertakes  to  enlarge  the  meaning  of  the  words. 
It  adds  insolvency;  thus  extending  them  beyond  what 
they  can  be  construed  to  signify,  either  taken  by  them- 
selves, or  in  connexion  with  the  colloquium.  (7  John. 
271.)  Such  a  defect  is  fatal  in  arrest  of  judgment.  (4 
Bep.  n  b.  8  East,  427.)  The  insolvency  of  the  plain- 
tiff  was  not  mentioned  in  the  words ;  nor  is  there  any  col- 
loquium  as  to  insolvency.  For  aught  that  appears,  aside 
from  the  innuendo,  the  intent  might  have  been  to  put  the 
loss  on  infancy,  or  the  statute  of  limitations. 

A.  L.  Jordan,  contra.  To  say  of  a  merchant  or  trader, 
be  is  unable  to  pay  his  debts,  is  actionable.  The  law  is 
tender  of  the  reputation  of  a  man  in  business ;  and  will 
punish  not  only  palpable  charges,  but  the  most  remote  in* 


QM  CABBS  IN  THE  SUPREME  COURT 

ALBAMT,    sinnation  of  insolvency.     {Stark,  on  Slander,  108,  116, 

^^^'     118.    8*SWJk-326.     1  Bin.  184.) 

The  rule  now  adopted  in  relation  to  slanderoui  wonb, 
is,  that  tbey  are  to  be  understood  by  the  court  and  jary  id 
the  sense  the  author  intended  to  convey,  as  evinced  by 
the  circumstances-  of  the  case.  (5  East,  463.  3  Bim.  516. 
7  Serg.  if  Rawls,  449.  3  Cawen,  281.)  It  b  for  the  jo* 
ry  to  say  whether  they  were  spolcen  maliciously.  (9  Etutf 
92.  6  Cawen^  76.  13  Mass.  Rep.  248.)  On  a  motion 
11^  arresti  the  question  is,  whether  the  words  either  akMM^ 
ox  taken  in  connexion  with  circumstances  stated  on  the  re- 
cord, are  capable  of  the  meaning  imputed  to  them.  If  they 
may  be  slanderous,  then  that  they  are  so,  is  established  by 
the  verdict.  They  may  have  a  local  meaning ;  {Stark,  an 
SZofkier,  117;  2  ^.  4^P.  284;  10  iHod.  1 1 1 ;)  or  derive 
a  meaning  from  extrinsic  circumstances,  even  the  reverse 
of  their  ordinary  import.  {Stark,  an  Slander,  64.  fVsins. 
279.)  Insinuation,  or  indirect  allusion,  is  enough.  (4 
JB^.  jRep.  191.  2  Stark.  Rep.  291.  1  AT  Cord,  208.  1 
Natt  ^  JkPCord,  290.  5  Eaet,  463.  3  Bin.  615-  1 
fVaeh.  150.) 

Here  the  words  of  the  5th  count,  with  the  collateial  beta 
placed  on  the  record  by  the  prefatory  allegations  or  aver* 
ments,  are  capable  of  the  meaning  imputed  to  them.  The 
pjfefatory  allegations  are,  that  the  plaintiff  was  a  mefchant 
doing  business,  in  [good  credit,  which  the  defendant  koaii^ 
The  colloquium  or  conversation,  is  said  to  have  beee  of  Che 
ptaiBtiff  as  merchant,  and  of  the  state  of  his  cireamstaiieesy 
vd  the  debt  he  owed  Harrie.  The  words  plainly  import 
that  Harrie  was  to  lose  his  debt  How  ?  It  must  have 
bean  because  the  plaintiff  was  a  rogue,  or  insolveot,  or 
would  plead  the  statute  of  limitations  or  usury,  or  soiee 
other  means.  The  innuendo  explains  the  doubt ;  that  the 
words  meant  ineeivency;  and  the  jury  have  found  the  ex- 
planation true.  If  the  meaning  was  otherwise,  it  should 
have  been  shown  to  the  jury,  who  would  have  found  ibr 
the  defendant  {Stark,  an  J^ander,  50,  55.  6  Mkn.  88. 
7  Mkik.  359.)  The  words  being  capable  of  the  wamaaag 
inpulid  to  them  by  the  pkaderi  the  veidicl  of  the  jmy^ 
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giving  them  that  meaning,  is  conclusive.     Words  may  sig-     q^^^iZ* 

nifjr  matter  of  fact  or  of  law.     Whether  they  impute  ina<> 

Ulity  to  pay  debts,  is  matter  of  fact ;  whether  they  impute 

crime,  matter  of  law.     The  former  is  for  the  jury ;  the 

latter  for  the  court,  on  looking  at  the  record.     The  former 

mfty  or  may  not  be  actionable,  as  the  jury  shall  find.     Here 

tbe  collateral  matter,  that  he  is  a  merchant,  is  averred,  to 

give  point  and  application  to  the  words.     The  office  of  an 

innuendo  is  to  explain    what    words,  otherwise  doubtful, 

mean.     It  did  so  ;  and  it  was  for  the  jury  to  say  whether 

the  explanation  was  properly  given.     (3  Uin.  517.     2  id. 

34.     Cowp.  275,  679.    2  BL  Rep.  959.    7  John.  359- 

Cro.  Eliz.  250.) 

Talcotty  in  reply.  True,  where  the  words  are  susceptible 
of  different  meanings,  the  innuendo  may  explain  them  ;  and 
the  verdict  of  the  jury  shall  conclude.  But  the  rule  ap- 
plies to  those  cases  only  where  the  words  are  ambiguous. 
They  are  not  so  in  this  case ;  and  the  jury  having  found 
the  innuendo  true,  will  not  avail  the  party.  The  court 
mast,  in  all  cases,  see  that  words  will  warrant  the  finding. 
If  they  find  the  innuendo  too  large,  they  will  arrest  the 
judgment  notwithstanding  the  finding  of  the  jury.  (6  T. 
R»  694.)  The  defect  in  the  words  themselves  must  be 
Bopplied  by  a  colloquium;  which  should  have  been  not 
only  of  and  concerning  the  plaintiff  as  merchant ;  but  of 
and  concerning  his  insolvency.     There  is  no  colloquium 

to  the  latter.  The  state  of  his  circumstances  and  bosi* 
may  have  been  of  his  better  or  solvent  circumstances, 
or  tbe  contrary.  Which  of  these  is  not  explained  by  the 
colloquium,  whose  office  it  is  to  furnish  premises  for  the 
innuendo. 

Curia,  per  Savage,  Ch.  J.  The  count  in  question  avers 
that  the  words,  <<  There  is  .poor  Harris ;  it  is  hard  for  him 
to  lose  his  debt,"  were  spoken  in  a  conversation  concern- 
ing the  plaintiff  as  a  merchant,  and  of  his  business  and  the 
state  of  his  circumstances,  and  of  a  sum  of  money  due  by 
him  to  Harris ;  innuendo,  that  the  plaintiff  was  insolvent, 


6(8  CASES  IN  THE  SUPREME  COURT 

ALBANY,     and  unable  to  pay  the  debt,  and  that  Harris  would  lose  it 

Ofit  1827  .      . 

in  consequence  of  the    plaintiff's  insolvency.     After 


diet,  we  must  intend  that  the  words  were  spoken  with  the 
meaning  imputed  by  the  innuendo,  which,  we  think,  is  the 
only  meaning  that  could  naturally  be  given  by  the  plead- 
er, upon  the  circumstances  and  colloquium  discloaed.  The 
charge  was  equivalent  to  saying,  Harris  will  lose  his  debt, 
because  the  plaintiff  is  unable  to  pay  it.  Such  words  said 
of  a  merchant  arc  actionable.  The  motion  in  arrest  is  not 
well  founded. 

Motion  denied. 


Jackson,  ex  dem.  Knapp  and  Haight,  against  Budd 

and  Poor. 

jMfiMDt,  ihea      EjECTMENT  for  50  acrcs  of  land  in  Phillipstawn,  Pui'- 
*"**  tht"  ^'  ^^^  county  ;  for  5  acres  of  which,  Hannah  Poor  was  let 


mm  TituS^ni  '"  ^^  defend  with  Budd  as  her  tenant. 
iIm    iudgmenu      The  casc  was  as  follows : 

wcra  uons. 

TkM  bnd  wM  Samwl  W.  Bard  was  the  owner  of  the  premises  in 
^  to  JT.  for  question,  when  the  judgments  hereinafter  mentioned  were 
SraMdftom       obtained.     The  lessors  of  the  plaintiff  have  an  undispat* 

tiM^  u!?'iS  ^  ^'S^^  ^^  ^''  ^^^  premises  in  question,  under  a  mortgage 
pw  oeat.;  and  given  by  Bord  to  Haightf  one  of  the  lessors,  except  the 
took  a  dMd  five  acres.  To  the  five  acres,  the  lessors  claim  tide  under 
ric  j^'in^t^  «^  ^ecd  cxccuted  by  Peter  Hearing,  former  sheriff  of  PtU^ 
iLaSon'*'^  ^^^  county,  to  Frederick  Knapp,  the  other  lessor  of  the 
rr»«rSieni!i^  plainUff,  bearing  date  the  13th  day  of  December^  1881,  ill 
diato  lodgment  pursuance  of  a  sale  made  of  the  premises  by  Waring^ 
OmiSHSttSn^  the  sheriff,  on  the  24th  day  of  August,  1820,  to  jfnopp,  for 
adSiMidi'and ^  ^^  ^^^  ^^  ^^  dollars.  Under  an  execution  issued  on  a  judg- 

hraogiit  ejact- 
Mmt  afaiatt 
I^.V  tananC.    Held^  that  the  second  deed  was  void ;  P.^t  right  having  become  perfect  by  lapsa  of 


Htldy  that  K.  ihould  have  redeemed  of  P.,  which  he  might  have  done,  on  limply  p&yin(  the  ra* 
daiption  money  paid  by  P. ;  and  was  nol  bound  to  pay  P.  f  judgment. 

A  Msior  judgment  creditor  may  redeem  from  a  junior  judgment  creditor,  who  has  redeemed  from  a 
Mila  OB  a  judfment  senior  to  both,  without  paying  the  youngest  judgment. 

A  jmior  judgment  creditor  may  redeem  from  a  sale  on  a  senior  judgment,  withaut  payili|  uitorma- 
diato  judfmanta :  and  if  an  intermediate  judgment  creditor  suffer  the  lo  montha  lo  alapaa,  vnthovthim- 
•alf  rad^amtag,  hit  ri^ti  are  gone. 
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ment  obtained  by  William  Haight  against  Bard  in  the 
oommon  pleas  of  Putnam  county,  on  the  23d  day  of  July, 
1817.  On  the  20th  of  February,  1820,  Knapp  also  recov- 
ered a  judgment  in  the  common  pleas  of  Putnam  county, 
against  Bardy  of  500  dollars  and  upwards.  On  the  29th  of 
June,  1820,  William  Poor  obtained  a  judgment  in  the  sa- 
preme  court  against  Bard,  for  400  dollars  and  upwards.  Ex- 
ecution upon  this  judgment  as  well  as  the  judgment  of 
Knappi  ^^Te  vasneA  and  delivered  to  John  Patteraan, 
sheriff  of  Putnam  county,  and  were  both  in  sheriff  Patter'- 
9on^8  hands  at  the  time  the  sale  was  made,  as  before  stat- 
ed by  Waring^  the  former  sheriff.  No  sale  of  the  pre- 
mises in  question  was  ever  made  by  Patterson  under  these 
executions.  William  Poor  died  some  time  in  the  year 
1820,  after  obtaining  his  judgment;  and  Hannah  Poor, 
the  defendant,  became  his  administratrix.  After  the  ex- 
piration of  one  year  from  the  sale  of  the  premises,  Hannahf 
as  administratrix,  paid  Waring,  the  former  sheriff,  20  dol- 
lars, the  sum  at  which  the  premises  had  been  struck  off  to 
Knapp,  with  ten  per  cent,  interest ;  and  at  the  expiration  of 
15  months  from  the  sale,  claimed  a  deed  from  the  former 
sheriff,  of  the  premises,  as  such  redeeming  creditor ;  and  a 
deed  was  accordingly  executed  and  delivered  to  her  by  the 
sheriff. 

It  was  agreed  that  if,  under  the  above  facts,  Knapp  had 
title  to  the  five  acres  under  his  deed  from  Waring,  the 
former  sheriff,  then  a  general  judgment  should  be  rendered 
for  the  plaintiff;  and  if  not,  judgment  should  be  render- 
ed against  Budd  only,  for  the  forty  five  acres  covered  by 
the  mortgage. 


ALBANT. 

OcL  isn. 


JftdUNM 

Budd. 


W.  Nelson,  for  the  plaintiff.  Knapp,  the  lessor  and 
purchaser  at  the  sheriff's  sale,  stood,  in  relation  to  the  oth- 
er judgment  creditors  of  Bard,^s  a  redeeming  creditor; 
and  before  the  defendant.  Poor,  was  entitled  to  a  deed  un- 
der the  sheriff's  sale  to  Knapp,  or  could  acquire  a  title  by 
it,  as  against  the  lessor,  Knapp,  she  was  bound  also  to  have 
paid  Knapp" 8  judgment  against  Bard.  {Law  qf  1820^  mm. 
43,  ch.  184,  p.  167,  8,  s.  3.    1  Cawen,  428.) 


CASES  IN  THE  SUPREME  COURT 

^UiANT,         W.  Toddf  contra.    One  deed  being  given,  the  sheriff 
couM  not  afterwards  execute  another.      The  right  to 


demption  passed  from  Knapp  by  his  delay.  No  attempt 
was  made  to  redeem  by  him  from  Mrs.  Poor,  as  a  jodg* 
ment  creditor ;  nor  indeed  had  he  any  right  to  redeem. 
To  secure  himself,  he  should  have  bid  the  amount  of  the 
aenior  judgment  and  his  own  lien.  (I  Cowen,  5L0>  per 
Sawagey  CK  J.)  At  any  rate,  it  was  only  as  a  redeem- 
ing creditor,  that  he  could  claim  payment  of  his  judgment ; 
not  as  purchaser. 

Nelson^  in  reply.  The  remarks  of  the  chief  justice  le- 
ferrod  to  by  counsel,  can  apply  only  to  a  mortgagee,  who 
has  no  right  to  redeem  within  the  act.  It  would  have  been 
an  idle  ceremony  for  Knapp  to  pay  the  20  dollars  and  re- 
deem. To  hold  the  land,  Mrs.  Poor  must  then  have  re- 
paid the  same  money  with  Knapp* 8  prior  judgment.  Why 
not  hold  directly  that  intermediate  judgments  shall  be  paid, 
before  a  subsequent  one  can  redeem  from  a  sale  under 
the  senior  judgment,  and  hold  against  the  intermediate 
one  ?  The  contrary  course  will  subvert  the  order  of  liens, 
which  was  not  intended  by  the  statute.     (1  Cotoen,  510.) 

Curia^  per  Woodworth,  J.  (After  stating  the  facts.) 
After  the  sale,  junior  judgment  creditors  had  a  right  to 
redeem.  Knapp^  who  held  the  judgment  next  in  seniori- 
tj  to  HaiglU,  did  not  lose  his  right  to  redeem  in  conse- 
quence of  his  becoming  a  purchaser  under  HaighJCa  judg- 
ment. He  acquired  a  right,  by  the  sale,  to  the  title  of  the 
debtor,  at  the  end  of  15  months,  if  there  was  no  redemp- 
tion. He  was,  in  this  respect,  placed  in  the  same  situa- 
tion as  any  stranger  would  have  been,  who  hud  happened 
to  become  a  purchaser.  Who  might,  or  might  not  redeem, 
were  questions  entirely  disconnected  with  the  conditional 
right  acquired  by  the  purchase.  That  would  become  per- 
fect, if  a  valid  redemption  should  not  be  made.  The  right 
and  manner  of  redeeming,  is  defined  and  prescribed  in  the 
3d  section  of  the  statute  of  April  12th,  1820,  (sM^.  43, 
A.  184 ;)  and  by  that  the  parties  must  be  governed.  After 
a  saki  any  judgment  creditor  may  iredeem  agaiABt  the  pur- 
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dMUPer,  without  reference  to  the  priority  of  lieii8.(a)  Fow^  auuni, 
the  junior  judgment  creditor,  exercised  this  right ;  but  ft 
was  Kable  to  be  defeated  by  a  redemption  under  J&Mgop'a 
judgment.  The  act  expressly  declares  that  any  ofiksr  cfs- 
4tfor,  having  a  decree  or  judgment,  may  redeem  by  paying 
the  sum  advanced  by  the  first  redeeming  creditor,  with  7 
ptir  cent,  interest,  and  also  satisfying  any  prior  judgment 
which  such  creditor  may  have  against  the  defendant.  It 
fellows,  that  when  any  redeeming  creditor  subsequent  to 
the  first,  has  a  prior  judgment,  he  is  bound  to  pay  the 
amount  of  the  purchase  only,  with  interest.  It  is  only 
where  the  judgment  of  the  subsequent  redeeming  creditor, 
is  junior  to  the  judgment  of  the  preceding  redeeming  ere* 
ditor,  that  he  is  bound  to  pay  as  well  such  judgment  as  the 
purchase  money.  Here  Knapp  had  a  prior  judgment  that 
was  a  lien ;  and  was  entitled  to  redeem  the  lands  from 
Poor  by  paying  the  money  advanced  by  him,  and  inter- 
est. It  seems  to  me  that  no  doubt  could  have  arisen  on  thit 
construction  of  the  act,  had  it  not  been  for  a  remark  of  ^he 
chief  justice  in  Van  Rensselaer  v.  The  Sheriff'  of  Albany, 
(1  Cowen,  510.)  He  there  sa3rs,  "  If  a  junior  creditor 
become  a  purchaser,  though  under  a  senior  judgment,  ho 
must  bid  the  amount  of  the  older  execution  and  of  his  own 
lien,  if  he  intends  to  secure  himself  out  of  the  property 
sold."  That  point,  abstractly  and  broadly  stated,  was  not 
before  the  court ;  but  a  mortgagee,  who  had  purchased  at 
die  sheriff* 's  sale,  claimed  the  right  to  have  his  mortgage 
satnfied,  which  was  intermediate  the  judgment  under  which 
the  sale  was  made,  and  the  judgment  under  which  & 
Van  Rensselaer  had  redeemed.  In  reference  to  tba 
right  of  the  mortgagee,  the  remark  was  well  founded  ;  and 
probably  was  intended  to  apply  to  such  a  case  only ;  for 
the  court  held  that  the  mortgagee,  not  having  a  judgment 
or  decree,  and  not  being  a  grantee  within  the  act,  could 
not  redeem.  They  did  not  put  their  decision  on  the  fact 
that  the  mortgagee  was  the  purchaser  under  the  judgment. 

(a)  YviExporU  Thi Pvu  horn  CoM^paii|ri mte^ MO^  '•  P* 
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eeS  CASES  IN  THE  SUPREME  COURT 

ALBANY,        Upon  this  view,  I  have  no  doubt  of  Knapfa  right  to 

deem. 

But  he  omitted  to  avail  himself  of  this  right ;  and  ibeie- 
by  permitted  the  redemption  of  the  junior  judgment  cre- 
ditor to  take  effect.  On  the  facts  before  us,  therefore,  H 
appears  that  the  sheriff  had  no  authority  to  execute  a  deed 

to  jKitopp. 

Judgment  must  be  rendered  for  the  defendants  as  to  the 
5  acres ;  and  for  the  plaintiff  as  to  the  residue,  according  to 
the  stipulation  in  the  case. 

Rule  accordingly. 


AiNSLiE  against  Wilson. 

ofitid^lSSI^  Assumpsit  ;  tried  at  the  New-  York  circuit,  March  SSd, 
*  "?bL  ^^^  1825,  before  Betts,  (late)  C.  Judge,  who  signed  a  bill  of 
ihoaghhooauin  exceptious,  ou  which  a  motion  was  now  made  in  behalf  of 
nlSft^i^ai  the  defendant  for  a  new  trial.  The  bill  presented  the  follow- 
S£5S2^*doi?''  ing  state  of  facts : 

mowBTd^  th!  ^^^  declaration  set  forth,  in  the  first  count,  the  promif- 
d«ic;  nor  die-  gorv  notes  hereinafter  mentioned,  as  endorsed  to  JoAn  and 

charm  the  niwt- 

gaffor  fitmi  per-  Jomes  B.  Marrajf ;  and  averred  that  they  charged  the 
k.  ^  ^  plaintiff  as  endorser ;   and  that    the  plaintiff  as  endorser 

^fSiSl^^^  V^d  $1200  to  them,  they  being  the  holders  and  endorsees, 
fae!  fam^  ^  "^y  conveying  to  them  certain  lots  of  ground,  which  they 
■jooey  aftwiho  had  agreed  to  accept  at  $1200.  In  the  2d  count,  it  set 
chwge  of  the  forth  the  notes  as  endorsed  by  the  plaintiff  to  the  A/tirrayt, 
eoreT'againuBt^  and  by  them  to  Isaac  Bronsony  who  charged  the  endorsers ; 
ii^iioc*^ectMt  ^^d  ^^^^  ^^^  Murray s  took  up  the  notes,  and  then  reoeiv-* 
^Jj^J^s^^ed  the  $1200  as  stated  in  the  first  count.  In  the  Sd 
iiMut  of  isis^  count,  it  stated  that  the  plaintiff  endorsed  two  other  notes 

or  tlM  m^Me- 

mient  act  die-  payable  at  short  periods,  at  the  recjucst  of  the  defendant, 

narginf  the  bo- 
dy BMfwj. 

A  6ret  ondonermay  maintain  an  action  on  payment  tu  a  ^oc'<n(I  cndnri^cr,  made  aficr  the  latter  has 
endoned  and  taken  up  the  note  in  fraudrm  /r^w,  with  a  v'k-w  tu  di'l'trat  the  o[)eration  of  the  raakct^ 
diacfharge* 

Ptspneai  of  a  money  debt  as  surety  or  vmlnrsrr,  by  convi*viii!^  land  ivliich  is  received  at  the  time  to 
paynientywill  support  the  count  for  money  paid,  laid  out,  and  lAiicndcd. 

Property  paio  or  received  aa  moneys  will  mipport  tiic  action  for  inonry  paid  or  liad  and  received,  the 
itme  at  if  numey  iUeff  had  been  paid  or  received. 
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who  carried  them  into  the  market ;  that  the  plaintiff  was 
charged  as  endorser ;  and  on  the  notes  being  demanded  by 
the  MmrraySy  the  holders,  the  plaintiff  conveyed,  and  they 
accepted  as  payment  of  .^1*200,  certain  real  estate.  The 
4th  count  stated  that  the  plaintiff,  being  liable  to  pay  as 
endorser,  to  the  Murrays,  notes  made  by  the  defendant 
to  a  great  amount,  which  notes  were  endorsed  for  the  ac^ 
ooramodation  of  the  defendant,  conveyed  the  real  estate, 
worth  $1200.  The  5th  count  was  for  a  conveyance  of  the 
xeal  estate  in  payment  of  money  which  the  plaintiff  was 
liable  to  pay  as  the  defendant's  surety,  and  at  his  request. 
The  6th  count  was  for  money  had  and  received,  and  mo- 
ney paid,  laid  out,  and  expended. 

.  The  proof  at  the  trial  was,  that  the  defendant,  on  the 
l^h  of  April,  1817,  executed  to  the  firm  of  jRo&^  Ainslie 
^  Co.y  of  which  the  plaintiff  was  one,  two  promissory 
notes,  each  for  the  sum  of  $2,059,35,  payable  to  the  or- 
der of  the  payees,  one  at  6  and  another  at  4  months  ;  that 
the  payees  endorsed  to  John  B.  Murray  fy  son,  and  they 
to  laacu:  Bronson ;  that  payment  was  regularly  demand- 
ed of  the  notes  at  maturity,  and  notice  given  to  the  endors- 
ers. That  on  the  13th  of  August,  1811,  the  Mvrraya, 
then  being  holders  of  the  notes,  delivered  them  to  a  son 
of  Isaac  Branson ;  and,  at  the  time,  stated  that  the  de- 
livery was  in  part  payment  of  a  loan  made  to  the  Murraya 
by  Bronson.  That  about  the  13th  of  May,  1818,  the 
Murraya,  by  Robert  Sedgwick,  their  attorney,  paid  to 
Prime,  Ward  and  Sands,  for  Bronson,  the  amount  of  the 
notes,  and  received  a  receipt  which  had  been  previously 
signed  by  Bronson,  and  left  for  the  purpose  of  being  de- 
livered when  the  payment  should  be  made. 

That  on  the  2d  of  May,  1818,  the  defendant  was  dis- 
charged from  all  his  debts,  under  the  insolvent  law  of  1813 ; 
and  afterwards,  on  the  12th  of  February,  1820,  he  was 
again  discharged  under  the  act  to  abolish  imprisonment 
for  debt  in  certain  cases. 

•  The  defendant  introduced  a  bill  in  chancery,  filed  by 
the  plaintiff  on  the  3d  of  March,  1818,  against  the  Mw- 
rajfs  and  Bronaony  which  was  swora  to ;    and  it  alleged, 
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jUAAOT,    among  other  things,  that,  on  the  24th  of  January,  181^ 
an  agreement  was  made  between  the  plaintiff  and  the  Mut* 


rajfBf  that  he  should  convey  to  them  certain  lots,  and 
jniotu  ceive  a  discharge  as  endorser  of  the  notes.  That,  on  the 
same  day,  he  executed  a  writing  covenanting  to  convey 
the  lots,  provided  the  Murrays  would,  within  two  days 
from  that  time,  pay  the  plaintiff  $300;  and  discharge 
AimUe  fy  Co.  from  the  endorsements.  The  bill  averred 
that  the  writing  so  executed,  was  delivered  to,  and  aeoepir 
ed  by  the  Murray s;  and  that  on  the  27th  of  January, 
1818,  the  plaintiff  executed  a  deed  of  the  lots ;  and  oo  tke 
S28th  tendered  it  to  them ;  that  they  refused  to  receive  it,  or 
pay  the  $300,  or  give  a  discharge. 

On  the  24th  of  March,  1818,  the  plaintiff  executed  a 
iBor^age  to  the  Murrays,  on  four  lots  in  the  city  of  JVSn^- 
Tark,  as  a  security  for  their  endorsements ;  with  a  jifocii- 
#0,  that  if  the  fJaintiff  should  indemnify  and  save  the  iUiir- 
rays  harmless  against  their  endorsements,  then  the  mort- 
gage to  be  void ;  and  fiirther,  that  if  the  Murrays  should 
pay  the  notes,  then  they  might  enter  on  the  premises  and 
sell.  The  mortgage  cJso  declared  that  the  mortgagees 
should  bring  no  action  against  the  plaintiff  on  any  implied 
covenant  contained  in  it ;  but  should  resort  to  the  most* 
gaged  premises  only  for  indemnity. 

On  the  3d  of  February,  1821,  the  plaintiff  released  the 
equity  of  redemption  in  the  mortgaged  premises  to  the 
Murray 8 ;  who  received  the  release  as  payment  of  0 1900 
on  the  endorsement  of  the  plaintiff;  and  released  him  from 
all  further  liability  as  endorser. 

After  this,  Charles  H.  HaU  bought  the  notes  of  the  Mwr-^ 
rays;  and  released  the  defendant  from  all  liability  upoD 
them. 

The  lots  conveyed  to  the  Murrays  were  subject  to  an* 
other  and  previous  mortgage  of  $  1770.  The  parties  went 
into  evidence  on  the  value  of  the  lots ;  and  the  jury  fiMmd 
for  the  plaintiffs  $804,45. 

The  judge  overruled  a  motion  to  nonsuit  the  idaintifl^ 
made  on  the  ground  that  the  mortgage  was  a  payment,  and 
being  before  the  insolvent  discharge  of  1818,  this 
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bar;  and  thai  the  proof  varied  from  the  special  couDtt, 
(if  the  mortgage  was  not  a  full  discharge,)  in  not  showing 
that  the  plaintitT  was  personally  liable  to  pay  when  he  con- 
veyed the  equity  of  redemption  ;  the  stipulation  in  the 
mortgage  having,  at  any  rate,  taken  away  personal  liabili- 
ty. That  the  special  counts  not  being  sustained,  neither 
were  the  money  counts  ;  for  there  was  no  payment  of  mo- 
ney by  the  plaintiff. 

C.  Graham,  for  the  defendant.  The  release  of  the 
equity  of  redemption  was  not  a  payment  of  money,  so  aa 
to  sustain  an  action  for  money  paid ;  (8  John.  202 ;  5  id. 
68 ;  9  id.  310 ;  4  id.  296  ;  8  id.  54,  249  ;  3  East,  169 ;  1 
Chii.  PL  340 ;)  and  not  one  of  the  other  counts  in  the  dec- 
laration was  supported  by  the  evidence. 

The  first  insolvent  discharge  was  a  bar;  the  mortgage 
being  a  payment,  which  preceded  the  date  of  the  discharge. 

But  the  negotiation  of  the  notes  by  the  Murrays  to 
Bronaan,  and  their  payment  as  pretended  endorsers,  were 
in  fraudem  legis.  Bronsony  then,  had  no  legal  claim 
against  them.  It  follows  that  the  Murrays  had  no  claim 
against  the  plaintiff,  whose  payment  was,  therefore,  vol- 
untary, and  in  his  own  wrong.  (3  Caines,  213.  2  John: 
386.    4  id.  410.     9  id.  295.     8  T.  R.  610.) 

Again ;  the  mortgage  became  absolute  at  law  in  the 
Murrays.  The  plaintiff's  rights  were  thus  complete;  and 
he  acquired  no  new  ones  by  the  release. 

Both  of  the  insolvent  discharges  are  therefore  available. 

G.  Griffin,  same  side,  who  was  to  reply,  added  these 
authorities :  to  show  that  money  itself  must  be  paid,  in 
order  to  sustain  an  action  for  money  expended  ;  1  Chit. 
PI.  341  ;  5  Burr.  2589 :  that  there  was  no  personal  lia- 
bility after  the  mortgage  executed  ;  10  John,  57  ;  17  id. 
38 :  that  even  time,  when  material,  must  be  proved  as  laid  ; 
4  John.  450. 


AirBANTi 

Oj;t.  1^. 


Aiiulie 
WilwM. 


B.  Sedgwick  ^  D.  B.  Ogden,  contra.  The  first  throe 
counts  mention  no  liability,  personal  or  otherwise.  But  if 
personal  liability  be  consideied  as  stated,  it  was  proved* 
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A  man  is  liable  when  his  property  is  so.  But  the  mort- 
gage was  DO  payment ;  nor  was  it  a  release  of  personal  li- 
ability upon  the  notes.  The  stipulation  as  to  liability  re- 
lates to  the  efiect  of  the  mortgage.  The  alleged  fraud  be- 
tween the  Murraya  and  Bronson,  if  there  was  any,  could 
not  aflfect  the  rights  of  the  plaintiff.  He  was  liable  as  en- 
dorser to  the  MurraySy  if  not  to  Bronson.  But  no  fraud 
was  proved.  An  endorser  may  always  pay  voluntarily. 
He  need  not  wait  a  suit. 

If  there  was  a  variance  between  the  special  counts  and 
the  proof,  then  we  say  the  money  counts  were  sustained. 
The  land  was  taken  as  money ;  and  is  to  be  considered  as 
money  in  law.     (li  John.  518.)(a) 

The  mortgage  was  no  payment.  It  was  taken  as  a  mere 
collateral  security. 

Gf.  Griffin,  in  reply.  At  nisi  prius,  the  special  counts 
were  virtually  abandoned,  as  they  must  be  here ;  and  then 
the  question  is,  whether  a  payment  in  land  will  sustain  a 
count  for  money  paid.  \We  contend  not.  Here,  howev- 
er, is  no  payment  even  in  land.  The  conveyance  is  aver- 
red to  have  been  in  payment ;  but  this  could  not  have  been 
so.  All  liability  to  pay  was  gone  long  before  the  convey- 
ance. The  mortgage  took  away  all  personal  liability  ;  the 
law  day  had  passed,  and  the  estate  become  absolute  before 
the  conveyance.  The  payment  was  voluntary ;  and^  in- 
deed, to  discharge  a  claim  created  in  fraudem  legis.  In 
no  point  of  view,  can  the  plaintiff  recover. 

Curia,  per  VVoodworth,  J.  There  is  no  sufficient 
evidence  to  impeach  the  transaction  between  the  Mur- 
raya and  Bronson,  as  being  in  fraudem  legis,  or  done  with 
intent  to  defeat  the  operation  of  the  defendant's  discharge. 
But  if  it  be  conceded  that  the  transfer  to  Bronson  was  col- 
lusive, and  that  the  Murraya  continued  to  be  the  real 
holders  till  after  the  defendant's  discharge,  it  will  not  de- 
feat the  plaintiff's  right  of  action,  provided  that,  subse- 
quent to  the  discharge,  he,  as  first  endorser,  was  liable  to 
the  Murrays;  and  actually  made  the  payment  in  question. 


(a)  Jnd  tfid.  Beardiley  w.  Ro$t,  11  John,  464. 
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The  evidence  sought  to  be  derived  from  the  bill  in  \^^^^* 
equity,  I  consider  as  irrelevant ;  for  whatever  may  have 
been  the  equity  between  the  plaintiif  and  the  Murrays, 
it  is  a  sufficient  answer  here,  that  no  right  of  action  could 
accrue  to  the  plaintiff  by  reason  of  a  contract  which  was 
not  carried  into  effect.  The  Alurrays  refused  to  recog-* 
nice  the  alleged  agreement,  it  remained,  therefore,  un- 
executed ;  and  for  this  cause  the  plaintiff  applied  to  a  court 
of  equity  for  relief. 

The  mortgage  was  a  security  merely,  not  a  payment ; 
and,  therefore,  did  not  place  the  plaintiff  in  a  situation  to 
demand  any  thing  of  fVilsony  the  defendant.  He  bad  not, 
then,  become  a  creditor  of  the  defendant  by  taking  up  the 
notes,  or  paying  any  part,  at  the  time  of  the  discharge 
under  the  insolvent  act  of  1813;  and  could  not  be  barred 
by  it.  Neither  was  the  covenant  in  the  mortgage  an  ex- 
oneration from  liability  as  endorser  of  the  notes.  It  left 
that  liability  as  it  found  it ;  and  merely  provided  against 
personal  responsibility  by  reason  of  the  mortgage ;  evi- 
dently meaning  that  the  Murrays  should  avail  themselves 
of  nothing  more  than  the  lots. 

According  to  this  view,  the  plaintiff  having  no  cause  of 
action  against  the  defendant,  at  either  of  the  times  when 
he  was  discharged  under  the  insolvent  acts,  is  not  affect- 
ed by  them. 

The  plaintiff's  right  of  action  then,  if  any,  arose  upon 
his  execution  of  his  deed  to  the  Murrays,  on  the  3d  of 
February,  1821.  The  consideration  of  that  deed  was  ex- 
pressed at  1200  dollars ;  and  it  was  received  in  payment 
of  so  much  of  the  notes ;  that  sum  being  the  value  of  the 
lots  as  estimated  by  the  Murrays.  On  the  same  day,  they 
executed  to  the  plaintiff  a  writing,  by  which,  for  the  con- 
sideration of  this  1*200  dollars,  they  released  him  from  all 
further  liability  as  endorser.  The  remainder  due  on  the 
notes  constituted  a  valid  claim  in  favor  of  the  Murray^ 
against  Wilson,  the  maker.  No  money  was  paid,  as  the 
consideration  of  the  equity  of  redemption. 

HaWa  purchase  and  release  of  the  notes  to  the  maker, 
is  wholly  unimportant   in  respect  to  these  parties.     The 
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^"^Sf*    MufTttys,  having  received    1200  dollars  of  the  endorser, 

Oct.  18x7. 


discharged  his  liability  only  ;  and  consequently,  by  a  tra 
fer  of  the  notes  to  llally  he  acquired  the  right  of  calling  on 
the  maker  for  the  balance  remaining  due.  The  plaintiff's 
right  rests  on  the  claim  of  having  paid  the  1200  dolian 
previously. 

There  is  some  question  whether  the  equity  of  redemp- 
tion taken  subject  to  the  previous  mortgage,  was  eqaal  ia 
value  to  the  1200  dollars.  The  jury  found  $804,45  on- 
ly; and,  from  the  evidence,  I  think  they  were  ni'arranted 
in  finding  that  amount. 

The  view  which  I  have  so  far  taken  of  the  case,  obviates 
the  objections  for  variance  between  the  special  counts  and 
the  evidence.     But  if  I  am  mistaken,  then  the  point  remains 
to  be  considered,  whether  the  conveyance  of  land  by  a  sure- 
ty, to  satisfy  the  money  debt  of  the  principal,  will  support 
the  money  counts.     It  was  not  a  voluntary  payment ;  for 
the  plaintiff  was  liable  at  the  time  to  be  prosecuted   by  the 
Murraya  on   the  notes.     He  was  originally  liable ;    and 
continued    so    notwithstanding   the  mortgage,  which   was 
given  as  a  contingent  security  to  indemnify  the  Murrays, 
in  case  they  should  be  compelled  to  pay.     At  this  time, 
the  Murrays  were  not  the  holders  of  the  notes ;  but  Brar^ 
son.     Whenever  the  endorser  pays  after  he  has  been  fix- 
ed, the  liability  of  the  maker  commences.     I  have  no  doubt 
that,  as  the  conveyance  of  the  land  was  received  in  dis- 
charge of  a  money  debt  due  from  the  plaintiff,  it  is,  in  jadg- 
roent  of  law,  to  be  considered   the  same   thing  as  if  the' 
plaintiff  had  actually  paid  money.    The  Murrays  receiT- 
ed  it  as  money,  or  an  equivalent  for  money.     They  had 
the  right  of  electing.     To  the  defendant  it  was  immateri- 
al whether  the  payment  was  made  in  one  way  or  the  oth- 
er.     If  an  agent  receives  property  for  his  principal,  and 
there  is  no  presumption  that   it  has  been  converted  into 
money,  the  action  for  money  had  and  received  will  not  lie : 
bat  if  the  agent  appointed  to  collect  a  money  debt,  should 
accept  from  the  debtor  in  extinguishment,  property  as  mo- 
ney, he  would  not  be  permitted   to  question  this  ibrm  of 
action.    I  an  not  aware  that  this  express  point  has  been 
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Oct.  loCT. 

do  not,  I  apprehend,  apply  to  the  facts  before  us.     I?.unt,     v^^v<^/ 
case  of  Taylor  v.  Higgins,  (3  East^  170,)  the  plainlT:      ^«^ 
was  surety  for  the  defendant  in  a  bond  before  his  dischar/^e  ^*"  Bokk«Bo. 
under  an  insolvent  debtor's  act ;  and  was  afterwards  oblig- 
ed to  give  a  new  security  by  bond  and  warrant  of  attorney. 
It  was   held   that    the    new    security  could   not  be  con- 
sidered as  so  much    money  paid    to  the  defendant's  use. 
In  the  case  of  Cumming  v.  Hackley  ^  Fishery  (8  John. 
202,)    the    same   doctrine    is  recognized.      The    question 
was,  whether  giving  a  bond  in  discharge  of  the  liability 
of  the  plaintiffs  as  endorsers  of  two  negotiable  promisso- 
ry notes  drawn  by  the  defendants,  was  to  be  considered 
as  payment  of  money ;  and  it  was  held  to  be  no  payment ; 
that  the  obligation  to  pay  was  not  the  same  thing  as  payment. 
By  the  same  case,  it  seems  to  be  admitted  that  the  giv- 
ing of  negotiable  paper  would   be   considered   equivalent 
to  the  payment  of  money ;    for  otherwise  a  party  might 
be  obliged  to  pay  a  debt  twice,  if  the  paper  should  pass 
into  the    hands  of  an   innocent   endorsee.     These  cases 
go    very    satisfactorily  to   show,   that   the   giving   of  the 
mortgage  by  the  plaintiff,  did  not  give  him  a  right  of  action ; 
but  leave  the  question  whether  actual  payment  by  the  con- 
veyance of  land,  is  sufficient  to  maintain  the  money  count, 
undecided.     And  although  it  is  said,  it  must  appear  that 
money  was  actually  advanced,  the  expression  is  to  be  un- 
derstood that  nothing  short  of  actual  payment  will  support 
the  count.    The  mere  extinguishment  of  the  original  lia- 
bility by  way  of  new  security  will  not  avail.     In  the  case 
of  RandaU  v.  Rich,  (11  Mass.  Rep.  494,)  this  question 
has  been  considered.     A  negotiable  promissory  note  was 
endorsed  to  a  lessor,  as  collateral  security  for  the  rent  of  the 
premises.      The    lessor   commenced    an   action    on    the 
note ;  and  caused  an  execution  to  be  levied  on  the  debtor's 
land.     In  an  action  by  the    lessee  for  money  had    and 
received,  he  was  held  entitled  to  recover  the  balance  of 
the  note  after  deducting  the  rent  in  arrear.    The  court  ob- 
served, that  <Uhe  satisfaction  of  the  execution  ought  to 
Vol.  VIL  86 
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Q^^ml    ^^^9^     '  t  the  debt  in  money  ;  and   al- 

^ytrS  ten  at  money's  worth  ;  and  the 

S  I  exacted  in  money  at  all  events, 

I 

jb  motion  for  a  new  trial   be  de- 
Motion  denied. 
M  having  heard  the  argument,  gave  no 


Fngersoll  against  Van  Bokkelin. 

Themutaruf  Trover,  fof  50  hogsboads  of  tobacco.  A  verdict  was 
eoUect  the        taken  for  the  plaintiff,  by  consent,  for  $30009  subject  to 

frtifbt;   bat  he 

htithii  right  not 

for  his  owu  benefit ;  bat  as  agent  of  ihe  o.vn»r.    licnce,  the  former  has  no  lien  on  the  car^o,  aa  af»ftinst 

the  owner,  bj  which  lo  secure  his  (;9neral  right  to  receive  the  freight,  as  master;  but  a  paymeol  of 

fipei|(ht  to  the  owner  will  discharge  ihe  goods ;  and  is  a  complete  defence   against  an  action  by  the 

lastar  tor  freight. 

Both  owner  and  master  are  severally  liable  for  all  supplies  and  advances,  made  for  the  use  of  the 

mmI  oq  the  contractor  the  master,  where  there  is  no  spt'i.ial  ai^reomeiit  by  which  the  credit  it  §iv* 
•B  to  either  exclusive] v. 

And  this  rule  extends  to  sup;>lies  or  advances  made  hy  consignees  <>f  tiu*  vi'ssci,  as  \%ell  as  others. 

And  the  master  has  a  lien  on  the  cargo  and  freight  co-extcnsive  with  the  advances  made,  or  Uabilities 
iocorred  by  him  for  the  use  of  the  ship.     So  of  his  claim  fcr  pnmuge. 

Actual  advancea  by  him  are  not  necessarv  to  create  the  lien.  Jt  exists  for  mere  liability,  withoitt 
payment. 

And  though  the  vessel  earn  freis[ht  on  a  voyage  directed  by  the  pn**endod  owner,  but  who  if,  in  raet, 
a  mere  itraager  and  tort  fea&or,  from  whom  the  vessel  is  taken  and  the  possei>«i(>n  restored  to  the  true 
owner  by  the  decree  of  a  court  of  aJminlty ;  yet,  the  true  owner,  espe'ia'.'y  if  he  claim  i.nd  rrci-iTe 
Ika  freignt,  is  bound  to  indemnify  the  master  aifainst  his  liability  incurred  on  arconnt  of  ttie  vessel ;  aiKl 
Iko  Blaster  baa  a  lien  on  the  car£o  and  freight,  uhich  hu  may  retain  or  conti'il,  to  cucrcc  the  payment 
to  him  of  the  amount  of  such  liability. 

And  where  the  bailee  of  a  part  of' the  cargo,  (subject  to  sut.h  lien,)  which  was  placed  wi:h  him  by 
tibo  master  to  keep  in  store  for  the  latter,  delivered  it  to  the  conMonee,  by  the  direction  uf  Ihe  owner,  en 
iSbiB  eonaignee's  paying  the  freight  to  the  owner;  held^  that  such  bailee  of  the  master  was  liable  to  him 
is  trover. 

DnUvminf  feeds  for  safe  keeping,  by  one  who  has  a  lien  on  them,  is  not  such  a  departing  with  the 
POMMBOB  M  destroys  the  lion. 

A  right  of  lien  in  goods  is  such  a  spe-^ial  property  in  them  as  will  support  an  action  oi  trover,  eveii 
•fainat  one  who  converts  them  by  the  antliority  of'thc  general  uuner. 

One  to  whom  the  master  is  liable  for  advances  on  account  of  the  ship,  is,  notwiibstending,  a  compe* 
tool  witnaci  for  the  master  in  an  action  by  him  to  eiifurce  a  lien  in  his  favor  on  accouni  of  such  liability. 
Tbt objection  goes  merely  to  the  credihiliiy  of  the  witness. 

In  Irofor  by  one  having  a  lien  on  goods,  ugainst  another  wh  >  has  converted  them  by  the  directiuo  uf 
dio  ipMiOffal  owner,  the  plaintiflT  may  recover  the  amount  of  his  lien,  as  damages. 

Otiwrwiae,  it  eemns,  where  the  goods  are  of  less  value  than  tho  lien.      (  Vid,  noU  (a)  at  iht  emd 

~"'  between  drnmagoi,  in  trover  by  one  havinjg  a  special  property,  against  the  gfnerai  mtmar, 

wm»  In  the  former  case,  he  recovers  accordme  to  the  value  of"^ his  special  property  :  in  the 
ding  to  the  value  of  the  ceoeral  property,  holding  the  balanne,  beyond  tho  value  of  luo  m»o» 
ri  fa  tnat  for  tho  genaraTowner.    (NoU  (a)  a< lA«  end  ^  tku  com.) 
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the   opinion  of  this  court  upon  the  following  case;    with     fi^^fSF^ 
liberty  to  the  court,  to  modify  the  verdict  as  to  the  amouot,      v-A^-v/ 
in  such   manner  as  they  might  see  fit ;  or  to  order  judg-      ing«nwli 
ment  of  nonsuit,  or  as  on  verdict  for  the  defendant,  if,  in   ^^  Bokkefin. 
their  opinion,  the  plainiiff  should  not  be  entitled  to  recover, 
and  with  leave  to  either  party  to  turn  the  case  into  a  special 
verdict  or  bill  of  exceptions  : 

The  plaintiff,  Ingersoll,  was  commander  of  the  brig 
Hilliam  Henry ;  and  it  appeared  in  evidence,  that  the  de- 
fendant, on  the  15th  September,  i8:;^2,  received  from  the 
plaintiff,  the  50  hogsheads  of  tobacco,  for  which  he  gave 
the  following  receipt:  ''Received,  /^rooA/j/n,  Sept.  ISth, 
1822,  per  the  brig  fVm.  Henry,  Capt.  Ingersoll,  from 
NeW'Orleana,  on  storage,  for  acct.  and  subject  to  the  or- 
der of  Capt.  James  B.  Ingersoll,  50  hogsheads  of  tobac- 
co." On  the  8th  of  October,  1822,  the  plaintiff  demanded 
the  tobacco  from  the  agent  and  store  keeper  of  the  defend- 
ant, offering  to  pay  the  storage  and  other  expenses.  The 
store-keeper  refused  to  deliver  it,  in  pursuance  of  orders 
received  from  the  defendant ;  and  the  tobacco  was  retain- 
ed. 

The  plaintiff  did  not  claim  the  tobacco  as  general  owner ; 
but  in  virtue  of  a  special  lien  on  it,  for  the  freight,  pri- 
mage and  other  charges,  upon  a  cargo  of  200  hogsheads,  (of 
which  the  50  in  question  were  a  part,)  brought  by  him  in 
thq.  brig  kVm.  Henry,  from  New- Orleans  to  New-York. 
The  tobacco  was  consigned  to,  and  owned  by  Francis  De- 
pan  of  the  latter  city.  It  was  shipped  by  Wm.  Kenner 
fy  Co.  of  New-Orleans.  Upon  the  arrival  of  the  brig  at 
New- York,  in  September,  1822,  150  of  the  hogsheads 
were  delivered  to  Depau;  and  the  remaining  50  were 
held  by  the  plaintiff  lor  freight  and  other  charges;  and 
placed  by  him  in  the  defendant's  store. 

One  Robert  G.  Shaw,  of  Boston,  claimed  to  be  the  own- 
er of  the  brig;  and  by  his  direction,  the  defendant  deliver- 
ed the  50  hogsheads  to  Depau,  be  having  |>aid  to  Shaw  or 
his  agent,  the  whole  amount  of  freight,  primage,  <bc.,  oq 
the  200  hogsheads,  and  received  from  Shaw  a  satisfactory 
bond  of  indemnity. 


072  CASES  IN  THE  SUPREME  COURT 

ALBANY,        To  establish  the  title  of  Shaw,  the  defendant  produced 

Oct    18-7.  , 

^^^iy^^  and  read  in  evidence  a  bill  of  sale  of  the  brig,  from  Robert 
ingcijoii  Elwell,  of  Boston,  (who  was  admitted  to  have  been  her 
VanBaUkeiin.  Original  owncF,)  to  Jamcs  Andrews  of  the  same  place,  dat- 
ed the  4tl)  of  June,  1822 ;  also  a  bill  of  sale  from  Andrews 
to  Shaw,  dated  the  22d  of  July,  1822.  The  plaintiff  was 
duly  appointed  commander  of  the  brig  by  the  agents  of  J5l- 
welly  on  the  3d  of  June,  1822. 

The  defendant  also  produced  and  read  in  evidence,  a 
libel  filed  by  Shaw,  in  the  district  court  of  the  United 
States  for  the  southern  district  of  New-Yarkf  on  the  11th 
day  of  November,  1822,  against  the  brig,  the  plaintiff  and 
others.  The  libel  set  forth  the  title  of  ShaWy  as  already 
stated,  and  it  appeared  by  the  proceedings,  that  the  plaintiff, 
although  duly  summoned,  suffered  a  decree  to  pass  against 
him  by  default :  but  that  a  claim  was  interposed  by  George 
R.  Barker,  Benjamin  Driggs  and  fVm.  C\  Barker :  that 
J'Fm»  C.  Barker  was  the  surviving  partner  of  the  firm  of 
Burker  <$*  Hopkins :  and  that  they  were  the  agents  of  £1- 
fcell  on  the  4th  of  June,  1822,  when  the  brig  was  sold  by 
him  to  Andrews.  They  had,  at  one  time,  been  empower- 
cd  by  Elwell  to  sell  the  brig ;  but  the  power  had  been  re- 
voked, and  notice  of  the  revocation  duly  given  to  them, 
prior  to  the  1th  of  June,  1822.  Notwithstanding  such  re- 
vocation, however,  they,  on  that  day,  sold  the  brig  to 
Driggs,  who  subsequently  sold  her  to  Oeorge  R.  Barker, 
who  claimed  and  retained  her  by  virtue  of  such  sale. 

The  sentence  or  decree  of  the  district  court  waa  made 
on  the  13th  of  September,  1823 ;  and  adjudged  the  title 
of  the  brig  to  be  in  Shaw,  and  that  IngersMy  Drigge 
and  George  R,  Barker  kept  and  retained  the  posBesaiaD, 
against  the  libcllant,  who  was  the  true  and  lawful  own- 
er; and  adjudged  the  possession  of  the  brig,  her  tackle, 
apparel  and  furniture,  register  and  freight,  to  the  libel- 
lant. 

It  appeared  that  after  the  unauthorized  sale  of  the  brig 
by  Barker  and  Hopkins  to  Driggs,  which  took  place  in 
NeW'York,  she  was  sent  to  Perth-Amboy ;  and  there  clean- 
ed out  for  her  voyage  to  New-Orleans.    That  pre?ioua  to 
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this  transfer,  her  true  owners  at  Boston  bad  advised  John     ^^^SI' 
Clarki  jun.  of  New-Orleans,  that  the  brig  was  coming  to      \^^\^ 
that    place    consigned    to  him.     But    after  the  transfer  to      ingerioH 
DriggSj  he  (Driggs)  changed  the  consignment,  and  sent  Van  Bokkeiin. 
her  to  H^m.   Kenner  Sf  Co.,  who  procured  her  return  car- 
g9  of  tobacco.  "* 

The  plaintiff  proved  that  he  took  command  of  the  brig 
on  the  3d  day  of  June,  18*22,  in  pursuance  of  an  agree- 
ment with  Barker  and  Hopkins,  as  agents  of  Eltoell;  and  • 
that  he  was  to  have  40  dollars  per  month,  and  all  primage 
not  exceeding  5  per  cent.  He  further  proved  by  the  testi- 
mony of  John  Oldham,  (taken  under  a  commission,)  one 
of  the  firm  of  tVm.  Kenner  fy  Co.,  that  the  disburse- 
ments for  the  brig  at  New-Orleans,  were  between  10  and 
1100  dollars,  all  of  which  sum  was  paid  out  to  different  in- 
dividuals by  Kenfier  Sf  Co.,  except  about  120  dollars, 
which  was  paid  by  them  to  the  plaintiff,  and  which  the 
witness  believed  the  captain  fairly  applied  to  the  necessa- 
ry expenses  of  the  vessel.  He  further  testified  that  the 
plaintiff  had  given  his  note  to  Kenner  Sf  Co.  for  the  bal- 
ance due  on  account  of  their  disbursements,  amounting  to 
1047  dollars  and  30  cents,  which  was  not  yet  paid ;  and 
which  the  company  had  agreed  to  wait  for  until  the  ter- 
mination of  this  suit. 

This  testimony  was  objected  to,  on  the  ground  that  the 
firm  of  IVm,  Kenner  tj*  Co.,  of  which  the  witness  was  a 
partner,  were  interested  in  the  event  of  the  suit.  That  it 
was,  in  fact,  prosecuted  for  their  benefit.  The  objection 
was  overruled. 

It  was  proved  that  Robert  G.  Shaw,  who  claimed  and 
established  his  title  to  the  vessel,  was  a  merchant  of  wealth 
and  respectability  in  Boston. 

L.  Smithy  for  the  plaintiff.  The  plaintiff  has  establish- 
ed a  legal  right  to  the  goods,  to  the  extent  of  freight  and 
primage  ;  and  his  possession  and  legal  rights  can  be  de- 
feated only  by  paramount  claims  or  equities  of  the  defend- 
ant, or  those  whom  he  represents.  The  defendant  cannot 
set  up  the  legal  or  equitable  rights  of  J^aw  as  a  cMiBnce. 


674  CASES  IN  THE  SUPREME  COURT 

ALBANY,     *r|,e  former  is  estopped  by  liis  contract.     They  were  de- 
^^^^^y-^     livered  on  storage.     This  did   not  deprive  the  plaintiff  of 
ing<.Tau:i       his    posscssion.      It  wus  continucd  by  his  bailee,  the  do- 
Van  BiAkeiin.   fenduHt.     Cuu  thcrc  be  a  doubt,  had  the   plaintiff  received 
the  freight,  that  in  an  action  against  him  by  Shaw  for  the 
money,  the  furiner  might  have  set  ofP  the  amount  expend- 
ed in  repairs,  wages  or  supphes,  to  enable  him  to  earn    the 
freight?     The  plaintiiT^s  hen  was  perfect,  and  unimpaired. 
He  never  could  have  been  compelled  to  deliver  the  goods, 
vifithout  the  previous  payment  of  freight  and  primage. 

The  defendant's  evidence  should  not  have  been  admit- 
ted. 

But  if  the  evidence  was  admissible,  the  defendant's  sit- 
uation was  no  better  than  Shawns.  The  master  has  a  lien 
on  freight  and  goods,  co-extensive  with  the  debts  which 
he  contracts  as  master.  (If  kite  y.  Baring,  4  Esp.  Rep. 
2-2.  Lane  v.  Pennimany  4  Mass.  Rep.  91  ;  and  «ee  11 
Mass.  Rep.  7-2,415.  Milward  v.  Ballet,  2  Caines.  77. 
Hodgson  V.  Butts,  3  Cranch,  140.  Abbott  on  Shippings 
Story's  ed.  150,  and  notes.)  Shaw,  of  course,  took  the 
vessel  subject  to  all  contracts  made  by  the  owner  before 
tlie  transfer.  (Portland  Bank  v.  Stubbs,  6  Mass.  Rep, 
422.)  As  to  the  primage,  there  can  be  no  dispute.  The 
master  always  receives  this  to  his  own  use,  unless  re- 
strained expressly  by  contract  with  his  owners.  (Abbott 
on  Ship.  Story's  ed,  #}07.)  The  decree  of  the  court  of  ad- 
miralty could  not  atfect  his  rights.  That  merely  settled 
the  question  of  ownership.  It  did  not  and  could  not  inter- 
fere with  any  collateral  matter. 

J.  Anthon,  contra.  It  cannot  be  disputed  that  the  mas- 
ter may  collect  the  freight  for  the  benefit  of  the  owner. 
But  the  consignoe  has  already  paid  the  freight  to  the  own- 
er. This  he  had  n  right  to  do.  The  owner  had  a  right  to 
receive  it ;  and  so  far  as  the  plaintiff's  action  depends  on 
bis  right  to  collect  freight  for  the  owner,  it  fails. 

It  is  conceded  that,  as  against  the  owner  himself,  the 
master  has  the  same  right  in  ihe/reight  monsy,  when  col- 
lected, as  a  factor  or  consignee  has  iu  the  goods  of  his 
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principal  or  consignor,  for  advances  or  liabilities  'incurred  ;     albant, 

a  t  /•  •  I  1-  Oct.    1827* 

but  no  case  has  gone  so  far  us  to  give  the  master  a  hen  on  \^^^^ 
goods  in  opposition  to  the  owner,  in  order  to  coerce  hi:n  to  ingor»oii 
the  settlement  of  a  contested  account,  especially  where  Vu  BtWifia. 
such  owner  is  solvent.  The  adjudged  cases,  especially 
the  later  English  cases,  look  the  other  way.  (9  East,  426. 
13  Vea.  594.)  fVhite  v.  Baring  was  a  case  of  insoluen- 
cy.  It  is  of  questionable  authority  ;  for  a  rule  was  grant- 
ed to  shew  cause  why  a  new  trial  should  not  be  awarded 
for  a  mistake  of  the  judge,  and  the  suit  was  afterwards 
compromised.  The  doctrine  of  lord  Kenyon,  in  that  case, 
was  not  sanctioned  by  the  court ;  nor  is  it  supported  by  au- 
thority. The  note  of  judge  Story,  which  is  cited,  was 
built  up  entirely  upon  that  case.  Hodgson  v.  Butts,  es- 
tablished the  master's  right  as  a  general  creditor,  to  retain 
freight  received,  as  against  the  original  owner  or  his  as- 
signee; and  Milward  v.  Ilallet,  that  an  owner  receiving 
a  cargo,  is  bound  to  pay  a  loan  taken  up  by  the  captain, 
for  the  benefit  of  the  voyage  then  pursuing.  Lane  v.  Pen- 
niman,  {4  Mass.  Rep.  01.)  and  J.swis  v.  fVinslow,  (11 
id.  72,)  establish  the  captain's  lien  on  the  freight  when  re- 
ceived by  him.  The  cases  do  not  go  farther  than  to  allow 
the  master's  lien  on  the  freight  in  his  hands,  to  the  extent 
of  his  claim  again:i:t  the  owner  upon  advances  made  and 
liabilities  incurred  for  his  benefit  during  the  voyage ;  or 
that,  in  case  of  an  insolvent  owner,  the  master  may  give 
notice,  and  require  the  consignee  to  pay  his  claim  ;  and  if 
after  this,  he  pays  the  owner,  and  the  master  establiahes 
his  demand,  the  payment  is,  pro  tanto,  in  the  consignee's 
own  wrong. 

The  claim  set  up  in  this  case  depends  on  the  testimony 
of  Oldham,  who  was  interested,  as  one  of  the  firm  of  Kehr 
ner  <\'-  Co.,  the  consignees  of  the  illegal  owners.  They 
made  the  advances ;  not  the  master.  They  became  cre- 
ditors of  their  employers ;  (Milward  v.  Ballet,  2  Caines^ 
84  ;)  but  took  the  master's  note  ;  and  agreed  to  hold  over 
till  the  termination  of  this  suit.  The  note  does  not  ap- 
pear to  have  been  negotiable ;  and  was,  therefore,  not  a 
payment.    (8  John.  206.    15  John.  224.)    The  coongn- 
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eesat  New-Orleans  gave  credit  to  their  employers.     Tbej 
had  no  lien ;  (Liebart  v.  Emperor y  Bee's  Rep.  344  ;)  and 
if  the  note  was  a  payment,  it  was  a  voluntary  one      Tho 
money  was  advanced    for  the  benefit  of  the  tort   feasors; 
and  the  consignee  must  look  to  them  alone.     This  plain- 
tiff was  a  party  to  the  admiralty  proceedings,    which  ex- 
pressly decreed  the  freight  to  the  real  owner ;  and   estops 
the  plaintiff  from  claiming  it.     (1  Phil.  Ev.  295,  254.    S 
Cawen^  120.    4  id,  559.)     The  same  decree  declared  hini 
a  tort  feasor  as  to  the  real  owner  ;  thus  dissolving  the  sup- 
posed connexion  of  master  and  owner,  which  is  the  basis 
of  the  plaintiff's  claim. 


Curiay  per  Sutherland,  J.  The  plaintiff  contends, 
first,  that,  as  master  of  the  brig,  he  had  a  right  to  receive 
the  freight  earned  by  her,  with  the  primage  due ;  and  that 
this  establishes  a  legal  title  in  him  to  the  goods  in  ques- 
tion, to  the  extent  of  such  freight  and  primage ;  and  that 
the  defendant  cannot  avail  himself  of  the  legal  or  equita- 
ble claim  which  ShaiV,  as  the  owner  of  the  vessel,  might 
have  on  the  plaintiff,  or  the  persons  who  originally  employ- 
ed him  ;  and  that  the  evidence  in  relation  to  the  claims  of 
Skaw,  was,  therefore,  improperly  admitted.  And,  second- 
ly, admitting  that  this  evidence  was  properly  received; 
and  that  the  defendant  is  to  be  considered  as  representing, 
or  standing  in  the  place  of  the  owner;  it  is  contended 
that,  as  master  of  the  brig,  the  plaintiff  had  a  lien  on  the 
goods  as  well  as  on  the  freight,  to  the  extent  of  the  debts, 
or  responsibilities  which  he  may  have  contracted  or  incur- 
red on  account  of  the  vessel ;  and  that  the  owner  himself 
is  not  entitled  to  the  possession  of  the  goocU,  or  to  receive 
the  freightf  until  he  discbarges  such  debt  or  responsibi- 
lities. 

The  freight  earned  by  a  vessel,  belongs  to  the  owner, 
and  not  to  the  master  of  the  vessel ;  and  though  the  mas- 
ter has  a  right  to  receive  or  collect  the  freight  from  third 
persons,  yet'  he  receives  it  as  the  agent,  and  for  the  bene- 
fit of  the  owner.  And  (independently  of  the  question  as 
to  the  master's  lien  for  advances  made  by  himself  or  oth- 
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ere,)  payment  to  the  owner  is  a  complete  defence  against  ALBi^; 
any  action  brought  by  the  master,  on  the  ground  of  hk  v^^v-^ 
right  to  receive  the  freight.  ingwMi ' 

So  far,  therefore,  as  the  plaintiff's  title  to  the  goods  in   y«i 
question,  is  founded  on  his  general  authority  to  receive  the 
freight  upon  the  cargo,  of  which  these  goods  were  a  part, 
and  for  the  security  of  which  they  were  retained  by  hioi^ 
and  deposited  with  the  defendant,  it  seems  to  be  without 
foundation.      As    the  freight    was    paid    by   the  owner* 
of  the  goods,  to    the    owner  of    the  vessel,   to   whom  it' 
would  have  been  the  duty  of  the  master  to  have  paid  it 
over  if  he  had  received  it,  the  goods  were  discharged  from 
the  lien  under  which  they  were  originally  held ;   and  the 
defendant  was  justified  in  delivering  them  to  their  general 
owner. 

The  evidence  to  establish  the  title  of  Shaw^  (to  whom 
the  freight  was  paid  by  DepaUy)  to  the  vessel,  was  therefore 
properly  admitted. 

But  secondly y  the  question  as  to  the  lien  of  the  master  on 
the  goods  and  freight,  for  the  responsibilities  incurred  bf 
him  at  New- Orleans,  and  for  his  primage,  is  not,  under  tha 
circumstances  of  this  case,  free  from  difficulty. 

There  is  no  doubt  that  the  owners  and  master  of  a  ve^ 
sel  are  severally  and  respectively  liable,  for  all  necessary 
supplies  and  advances  furnished  for  her  use  on  the  con* 
tract  of  the  master,  where  there  is  no  special  agreement  by 
which  the  credit  is  given  to  either  exclusively.  Lord  Mans* 
field,  in  Rich  v.  Coe  et  al.  (Cowp.  639,)  thus  states  the 
principle :  *^  Whoever  supplies  a  ship  with  necessaries 
has  a  treble  security:  I.  The  person  of  the  master; 
9.  The  specific  ship ;  3.  The  personal  security  of  the  own- 
ers,  whether  they  know  of  the  supply  or  not.  (And  viA 
1  T.  R.  109.  I  H.  El.  116.  2  »r.  816.  9  Etui,  AM. 
Abbott  on  Shippingy  by  Story,  142.)  In  this  case  it  k 
not  pretended  that  the  credit  for  the  advances  made  bj 
Wm.  Kenner  ^  Co.  for  the  use  of  the  vessel,  w^i  giteo 
exclusively  to  the  owners,  unless  the  fact  of  their  being 
the  consignees  of  the  vessel,  in  judgment  of  ktw^  pfodvuo^ 
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that  efiecty  and  deprifes  them  of  ihe  remedy  against  the 
master  and  the  ship,  which  a  stranger  would,  for  similar  ad- 
TanceSy  be  entitled  to.  On  the  contrarj,  in  addition  to  the 
general  liability  of  the  master,  they  took  from  him  his  indi- 
ndual  note  for  the  amount  of  their  account.  There  can 
be   DO   question,   therefore,  of    his   liability  to   thai  ex- 

iBDt. 

It  is  conceded  that  where  the  master  has  reawed  the 
fnigU^  he  has  a  lien  on  it,  and  has  a  right  to  retain  it,  to 
the  eitent  of  his  claim  against  the  owner,  for  advances 
made,  or  responsibilities  incurred  by  him,  for  the  benefit  of 
the  owner  during  the  Toyage ;  and  also,  that  whtte  tht 
tmmtf  is  ifisolt'en^,  the  master,  by  giving  notice  to  the  con- 
signee of  the  goods,  of  his  claim  against  such  owner,  and 
requiring  him  to  pay  the  freight  to  him  to  the  extent  of  such 
daim,  acquires  a  right  to  the  freight  ^pro  tatUo ;  and  if  the 
consignee  or  owner  of  the  goods  subsequently  pay  it  to 
the  owner  of  the  vessel,  it  is  a  payment  in  their  own 
wrong;  and  will  not  protect  them  against  an  action  by 
the  master.  But  it  is  denied  that  any  case  is  to  be 
fbmid,  in  which  it  has  been  held  that  the  master  has  a 
Ken  an  the  goads,  in  opposition  to  the  owner  ;  and  that  he 
can  retain  them,  until  the  owner  settles  and  discharges  his 
demands  against  him  in  relation  to  the  vessel ;  especially 
where  there  is  no  question  of  the  solvency  and  responsibili- 
ty of  the  owner. 

In  fVhUe  V.  Baring  et  al.,  (4  Esp.  N.  JP.  Cas.  22,)  the 
master  brought  an  actian  of  assumpsit  on  a  bill  of  lad- 
ing, against  the  defendants  as  consignees  of  the  cargo, 
to  recover  the  amount  of  the  freight  and  primage.  The 
ship  belonged  to  MaiUard  tf  Co.  She  had  been  chartered 
on  a  voyage ;  and  the  defendants  were  consignees  for  the 
voyage;  and,  as  such,  liable  for  the  freight.  MaiUard 
4r  Co.y  the  owners  of  the  vessel,  became  bankrupt  dar- 
ing the  voyage.  The  captain,  after  the  voyage  was 
performed,  gave  notice  to  the  consignees  not  to  pay  over 
the  freight  to  the  owners,  as  he  had  become  responsible 
far.  seaeral  dMs  on  account  of  the  ship ;  and,  therefore. 
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claimed  to  be  paid  the  freight,  for  the  purpose  of  discbaif^*-     ^tP^in' 
ing  those  debts,  as  well  as  the  primage  which  was  due  to 
him.     Notwithstanding  such  notice,   the  defendants  paid 
over  the  amount  of  the  freight  to  the  owners,  MaiUard  ^    Fao  ^* 
Co.    Lord  Kenyan,  at  nisi  priua,  held  that  the  plantiff 
vras  entitled  to   recover.      He  remarked  that  the  captain, 
by  having  made  himself  liable  for  articles  furniriied  to  the 
ship,  thereby  acquired  a  lien  on  the  goode  as  well  as  the 
freight;  and  that  his  liea  was  co-extensive  with   bis  lia- 
bility to  the  ship's  creditors^     He  seems  to  have  put  hit 
opinion  upon  general  principles,  and  not  to  have  attached 
any  importance  to  the  circumstance  of  the  bankruptcy  of 
the  owners. 

The  principle  that  the  master  has  a  lien  on  the  freight, 
for  the  purpose  of  covering  all  necessary  disbursements 
made  by  him,  or  responsibilities  incurred  in  the  course  of 
the  voyage,  and  that  he  can  enforce  it  by  retaining  the 
goods  until  the  freight  is  paid,  was  distinctly  asserted  by 
the  supreme  court  of  Massachusetts  in  the  following  cases : 
Lane  v.  Penniman  et  al.  (4  Mass.  Rep.  92;)  Lewis 
V.  Hcincock  ^  WinsloWy  (11  Mass.  Rep.  72,)  and  Cotv- 
ing  V.  Snow,  (1 1  Mcas.  Rep.  415.)  In  Lewis  v.  Hancock, 
Sewell,  Ch.  J.  says,  the  master  may  be  understood  to 
have  the  same  right  in  the  freight  money,  which  a  factor 
or  consignee  has  in  the  goods  of  the  principal,  or  consignor, 
for  whom  money  has  been  advanced,  or  any  responsibili- 
ties incurred,  in  consequence  of  the  employment  or  con- 
signment ;  and  he  observes,  that  the  master  of  a  Tessel 
in  a  foreign  port,  and  at  home  after  a  voyage  performed, 
has  many  liabilities  from  which  he  has  cause  to  protect 
himself,  by  insisting  on  his  right  to  collect  the  freight  mo- 
ney ;  and  he  is  to  be  considered  as  having  an  implied  pro- 
mise from  the  freighters  to  pay  it  to  him. 

The  same  general  principles  in  relation  to  the  powen 
and  rights  of  a  master,  are  recognized  by  this  court  ia 
Milward  v.  Hallett,  (2  Caines,  77 ;)  and  in  Hodgson  v. 
Suits,  (3  Cranch,  140,  158,)  the  supreme  court  of  the 
United  States  held  that  the  master  of  a  vessel  had  a  rigbt| 
as  the  general  creditor  of  the  owners,  to  retain  fireight  M 
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agunst  them,  or  their  assignees.     {And  «ee  AbbcU  am 
SUfi.  SHary's  ed.  150,  n.  (2).) 

The  owner,  Shaw,  having  received  the  freight,  it  is  not 
for  him  to  say  that  the  advances  at  New-ChieanM  were  not 
made  on  his  account,  or  for  his  benefit,  bat  on  account  of 
DriggSy  who  had  improperly,  or,  at  least,  illegally  obtain- 
ed the  control  and  possession  of  the  vessel.     They  were 
sMde^for  the  benefit  of  the  owner,  whoever  he  might  be, 
and  Shaw  has  received  the  benefit  of  them.    The  admiral- 
ty soit  only  determined  the  right  of  Shaw^  to  the  poaaea- 
feion  of  the  vessel.     It  established  his  right  as  owner,  bat 
did  not  exonerate  him  from  any  of  the  ordinary  responsi- 
bilities incident  to  the  character  of  owner. 

The  plaintifi*  never  parted  with  the  goods  so  as  to  relin- 
quish  his  lien  on  them  for  the  freight.  They  were  deli- 
vered to  the  defendant  for  safe  keeping,  or  storage  only. 
He  was  the  mere  agent  of  the  plaintiff*,  and  held  them  for 
bim. 

If  then  the  plaintiff*  had  a  lien  on  the  freight,  which  be 
bed  a  right  to  enforce  by  retaining  the  goods  until  it  was 
paid  to  him,  which  the  cases  seem  to  establish,  be  ba])  a 
apodal  property  in  them,  which  will  enable  him  to  maintain 
this  action  against  the  defendant. 

All  the  cases  agree  that  the  legal  liability  of  the  master 
for  advances  made  by  third  persons  on  account  of  the 
vessel,  is  sufficient  to  create  a  lien  in  his  favor  without  any 
adoal  advances  made  by  himself. 

Oldham  was  a  competent  witness.  He  was  one  of  the 
firm  of  Kenner  fy  Co.  who  made  the  advances  for  the  vea- 
ari  at  NeW'OrleanSj  find  to  whom  the  plaintiff*  gave  his 
note  for  the  amoont ;  but  whether  the  plaintiff*  recovers  or 
not  in  this  suit,  cannot  affect  their  rights  or  his  liability.  It 
may  have  an  effect  on  the  ability  of  the  plaintiff*  to  pay  his 
note ;  but  that  does  not  affect  the  competency  of  the  wit- 
oeas,  though  it  may  go  to  his  credit. 

The  plaintiff*  therefore  is  entitled  to  recover  the  aaioant 
of  the  disbursements  at  New-Orlsam,  for  which  he  gave 
hit  note,  which,  in  his  Ull  of  particulara  aie  stated  al 
$A94&JUii  his  primage  at  5  jier  csfit.  on  1800  dollar%  the 
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amount  of  the  freight ;  and  his  wages  at  40  dollars  per 
month  from  June  3d,  1822,  when  he  took  command  of  the 
vessel,  to  the  termination  of  the  voyage ;  but  when  that 
was,  does  not  appear  from  the  case. (a) 

The  verdict  in  pursuance  of  the  stipulation  in  the  case, 
is  to  be  modified  accordingly. 

Rule  accordingly. 


ALSANTt 

Oct.  18S7. 


PioiM/. 


(a)  And  so  note  a  r.i9c,  where,  in  trover,  ibe  plaintiff* does  not  recover  damaget  ac- 
oordiog  to  the  value  of  the  goods  converted  ;  but  according  to  the  worth  of  his  spe- 
cial property  in  them.  It  was  not  pretended  but  that  the  value  of  the  50  hogaheadi 
of  tobacco  would  cover  the  niaster*s  claim  for  liabilities,  primage,  lie. ;  otherwise,  »■ 
the  measure  of  drtiiiage^  oiii;ht  not  to  exceed  the  entire  value  of  the  good^  with  ish 
lerest,  in  any  case,  tht^  recovery,  it  will  be  seen,  may  be  short  of  the  amount  of  debt 
with  which  they  are  charged ;  and  will  then  rest  on  the  common  ground,  the  general 
market  value. 

Another  distinction  Khould  likewise  be  observed,  between  trover  to  enforce  a  Men 
agunst  tlie  general  owner^  or  one  converting  the  goods  by  his  direction  ;  and  the  like 
action  against  a  atranger.  In  the  latter  case,  the  creditor  may  recover  the  full  value, 
though  exceeding  his  lien ;  and  then  stand  a  trustee  ibr  the  general  owner,  aa  !• 
the  balance ;  but  when  the  action  is  against  the  general  owner,  or  one  acting  under 
him,  the  creditor  can  recover  only  according  to  his  special  interest.  This  jost  dis- 
tinction was  raised,  commented  and  acted  upon  in  LyJe  v.  Barker^  (5  Bin.  457,  SO,) 
where  it  is  shown  to  be  very  ancient. 


Clakk  and  Clark  against  Pinnet. 


On  error  to  the  C.  P.  of  the  county  of  Onondaga.  Where  a  eon- 

mi  ••!  .11  -Lt.'      ^•^  •■  ^  ^•S'^ 

The  action  m  the  court  below  was  assumpsit,  brought  m  er  8aim»  salt 
May,  1821,  by  Finney  against  Clark  and  Clarke  on  tbo  ^rJUb^Tt 

directed  br  the 
statute  (1  it.  L. 

fl4§,  $.  S,)  are  1 1  bo  un  lerntood  as  intended. 

But  on  ihu  question  whether  barrels  conformable  to  the  contract  have  been  tendered,  there  need 
not  be  po:(ilive  pruof  that  ihey  conformed  to  Uie  statute.  Hie  jury  may  infer  lUi  from  the  teHk' 
mony. 

Where  there  is  a  default  in  the  vendor,  upon  a  contract  to  sell  and  deUver  chattels,  the  ven- 
4ae  to  pay  at  the  liuie,  the  measure  of  damages,  in  an  action  by  the  vendeog  is  the  difereneo 
between  the  contract  price  and  the  value  of  the  chattels  when  they  should  be  delivered  by  the 
contract. 

But  where  the  prim  or  consideration  is  paid  in  advance,  the  vendee  is  not  confined,  in  meoflnring 
his  damages,  to  the  value  of  thu  articles,  at  the  time  when  they  should  have  been  delivered :  bnt  any, 
if  he  brins  his  suit  in  a  reasonable  time,  recover  according  to  the  highest  price  at  any  time  between 
the  perioa  for  delivery  and  the  day  of  trial ;  especially  where  the  chattels  are  intended  by  the  ven* 
dee  for  the  purposes  of  trade.  {E.  g.  an  action  on  a  note  promising  to  deliver,  acknowledging  ?n- 
lue  received.) 

How  it  would  be  if  the  chattels  were  intended  for  the  private  use  of  the  vendee?    ^IMVV. 

If  the  suit  be  delayed  by  attempts  to  compromiee,  ttmo.  the  damages  should  be  nooofding  to  iIm 
fane,  when  the  rail  it. commenced. 
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ALBANY, 
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enhanced   value  of  the   land   is  not  allowed  in  caad  of  a 
breach.     {Pitcher  v.  Litnngstany  4  John.  1,  15.) 

The  rule  contended  for  by  the  defendants  in  error, 
would  make  this  class  of  contracts  usurious.  A  rise  io 
value  raises  the  damages ;  but  it  will  not  be  pretended 
that  a  fall  is  to  mitigate  them.  (Barnard  v.  Taung,  17 
Vea.  44.  White  v.  IVHghi,  6  B.  ^  C.  273.)  Shepherd 
V.  Johnsany  (2  East,  2 LI,)  upon  which  ffeet  v.  tVemi- 
worth,  (3  Cowen,  82,)  was  decided,  is  certainly  not  law. 
We  admit  these  cases  are  against  us  ;  but  they  are  oppos- 
ed to  the  uniform  current  of  English  and  American  au- 
thority ;  and  we  hope  they  will  be  re-considered.  In  iSiUp- 
herd  v.  Johnson,  the  premises  of  the  court  are  wrong. 
Chroae,  J.  says  the  defendant  should  tender  after  the  day, 
if  he  mean  to  avoid  the  consequence  of  a  rise  in  the  mark- 
et. This  violates  all  our  ideas  of  the  law  of  tender.  It 
must  be  on  the  very  day;  and  can  in  no  case  be  after- 
wards.  (3  B.  J^  P.  14.)  Another  judge  reasons  from  a 
specific  performance  in  equity.  This  is  a  very  common 
case  in  a  contract  to  convey  land  ;  but  has  never  been 
holden  an  argument  in  an  action  at  law  to  raise  the  <fauna- 
ges  beyond  the  value  at  the  day  of  performance,  with  in- 
terest. 

The  court  also  erred  in  their  charge  as  to  the  tender. 
(1  R.  L.  249.) 


S.  Beardsley,  contra.  To  be  a  compliance  with  the 
.contract,  and  constitute  a  good  tender,  clearly  the  salt 
must  have  been  put  up  according  to  the  statute.  (16  John. 
833,  and  the  cases  there  cited.) 

As  to  the  measure  of  damages,  it  is  denied,  that  the 
point  presented  by  this  case,  has  ever  been  decided  in  &r 


tnctf.  He  questions  these  cues  as  aoomalous ;  and  declares  that  lie  ihall  ■taad  r«a- 
dj,  on  a  proper  occasion,  to  overrule  them. 

He  does  not  advert  to  Oainrford  v.  Carroty  in  the  sane  court  which  decided 
Skqpkird  ▼.  Jokiuony  where  they  were  explained  as  goinj  on  the  necvtioB  of  tba 
eoonderataon,  and  the  withholding  it  by  the  vendor,  to  aa  to  deprivt  the  Taodnn  «f  all 
•dvvitago  in  market.  This  eeems  lo  be  a  plain,  substantial  and  equitable  diatn 
and  one  which  reconciles  all  the  cases  on  this  subjeet. 
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iror  of  the  plaintiffs  in  error,  bjr  any  case  which  had  beeti^  c^ml* 
Of  can  be  found.  On  the  contrary,  there  are  several  oaMs,  x^^^/^ 
which  are  against  him.  There  is  no  doubt  about  the  gene-  ^^^ 
ral  rule  of  damages.  It  is  to  take  the  value  at  the  day ; 
but  that  must  be  where  the  consideration  is  unpaid. 
Here  the  value  is  admitted  to  have  been  received ;  and  it 
would  be  unjust  to  allow  the  plaintiffs  in  error  to  withhold 
the  article ;  and  at  the  same  time  the  consideration  paid. 
In  such  a  case,  the  vendee  cannot  avail  himself  of  the  raa^* 
ket.  His  means  are  withheld ;  and  it  presents  a  case 
of  special  damage,  which  many  of  the  authorities  cited  oil 
the  other  side  agree,  forms  an  exception  to  the  general  rule. 
fVentworth  v.  Beach,  decided  by  this  court,  is  in  point ; 
and,  if  it  is  to  be  re-considered,  will  be  found  clearly  sup- 
ported, not  only  by  sound  principle,  but  by  the  authority 
of  adjudged  cases.  The  distinction  for  which  we  contend, 
was  no  doubt  the  true  basis  of  the  decision  in  iSftap- 
herd  v.  Johnsofif  (followed  by  McArthvr  v.  Seaforthy  in 
8  Taunton,  ^57,)  which  has  been  questioned  on  the  other 
side ;  but  it  will  be  found  expressly  laid  down  in  recent 
English  and  American  authorities.  {Gaintford  v.  CarrM, 
ZB.  ^  a  634.  Shepherd  v.  Hampton^  3  fVheat.  a00| 
S04,  per  MarehaU,  Ch.  J.) 

Curia,  per  Sutherland,  J.  Two  questiona  arise  upon 
the  exceptions  taken  to  the  decisions  and  charge  of  the 
court: 

1.  As  to  the  sufficiency  of  the  tender  proved ;  and  3.  If 
the  tender  was  not  sufficient,  as  to  the  rule  of  damages. 

The  court  decided  that  the  plaintiff  was  entitled  to  re- 
cover the  highest  price  which  salt  sold  for  at  Saltna,  per 
barrel,  between  the  time  when  the  note  became  due,  and 
the  day  of  trial.  The  plaintiffs  in  error  contend,  that  the 
damages  are  to  be  limited  to  the  value  of  the  salt  at  the 
time  when  the  note  fell  due,  with  interest. 

As  to  the  tender.  The  court  charged  the  jury,  that  in 
order  to  make  out  a  tender  or  payment  of  the  salt,  the  de- 
fendants below  were  bound  to  prove  that  the  barrels  were 
of  the  dimensions  and  description  preacribed  in  the  M 
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•eetion  of  the  act  relating  to  the  salt  springs,  (I  R.  L* 
849|)  and  that  they  contained  five  bushels  each.  That 
lectioD  provides,,  that  all  salt  manufactured  at  thoee 
springs,  which  shall  be  put  up  in  casks,  shall  be  packed 
in  good  casks,  water  tight,  well  hooped  with  twelve  hoops, 
three  on  each  head,  and  three  on  each  bilge ;  which  casks 
diall  be  thirty  inches  long,  and  the  diameter  of  each  head 
nineteen  inches.  There  was  no  direct  evidence  as  to  the 
length  of  the  barrels.  In  other  respects,  the  weight  of  ev- 
idence, I  think,  showed  them  to  be  conformable  to  the  stat- 
ute ;  and  the  fair  inference  from  all  the  testimony  is,  that 
they  were  of  the  proper  length.  They  were  shown  to  have 
had  the  requisite  number  of  hoops,  and  the  proper  sized 
heads ;  to  have  been  common  sized  barrels ;  and  to  have 
been  good  and  tight.  Some  of  the  defendant's  witnesses, 
it  is  true,  said  they  were  not  tight  and  in  good  beatable 
order ;  that  the  heads  were  warped.  But  they  saw  them 
aeveral  weeks  after  they  were  turned  out  to  the  plain- 
tifls  below,  and  after  they  had  been  exposed  to  the 
weather;  and  the  probability  from  the  evidence,  is,  that 
they  may  have  been  injured  subsequent  to  the  tender  or 
delivery.  If  the  jury  understood  from  the  charge,  that 
the  defendants  must  give  positive  evidence  that  the  barrds 
conformed  In  every  respect  to  the  requirements  of  the  stat- 
ute, and  that  they  were  not  at  liberty  to  infer  such  con- 
fiormity  ^from  the  testimony  given  in  the  case,  I  should 
think  the  charge  misled  them:  but  the  principle  laid 
down  by  the  court  was,  in  the  abstract,  undoubtedly  cor- 
rect: that  in  a  contract  for  the  delivery  of  salt  in  bar- 
rels, such  barrels  as  are  directed  by  the  statute  to  be  used 
in  packing  salt,  are  intended;  and  I  do  not  know  that 
we  are  at  liberty  to  say  that  the  jury,  under  the  circum- 
stances  of  this  case,  were  misled  by  it  in  this  respect. 
Bat  the  statute  says  nothing  about  the  number  of  bush- 
els which  the  barrels  must  hold.  The  court,  therefore 
erred  in  charging  the  jury,  that  the  barrels  roust  contain 
five  bushels  each.  As  a  matter  of  calculation  from  the 
aiie  of  the  barrels  prescribed  in  the  act,  it  may  be,  thai 
thef  would   contain   five  bushels:    but  the   jury  nugbt 
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and  probably  did  understand,  that  the  fact  must  be  proved. 

On  the  whole,  I  think  the  charge  on  this  point,  was  not     Oo.  isn.* 
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80  explicit  as  it  ought  to  have  been  ;  and  that  the  jury  majr 
have  been  misled  by  it.    The  judgment  ought,  therefore,  to       ^T. 
be  reversed  on  that  ground ;  and  the  question  again  submit- 
ted to  a  jury. 

The  question  as  to  the  rule  of  damages,  however,  is  tha 
most  important. 

The  principal  adopted  by  the  court  below  is  in  conform* 
ity  to  the  decision  of  this  court  in  West  v.  fVentworA 
and  Beach,  (3  Cowerij  82.)  But,  as  that  case  was  slight- 
ly argued,  and  the  question  is  one  of  very  considerable  in« 
terest,  we  permitted  it  again  to  be  discussed ;  and  are  now 
prepared  to  re-consider,  and  so  far  as  depends  upon  the 
judgment  of  this  court,  definitely  settle  it. 

In  the  ordinary  case  of  a  contract  for  the  sale  or  deli* 
Tery  of  a  personal  chattel,  where  the  price  is  not  paid  at 
the  time  of  making  the  contract,  but  is  to  be  paid  upon 
the  delivery  of  the  article,  the  criterion  by  which  to  mea^ 
sure  damages  for  the  breach  of  the  contract,  is  unque»> 
tionably  the  price  of  the  article  at  the  time  it  was  to  be  de- 
livered. (Shepherd  v.  Hampton,  3  Wheat.  200.  Doug* 
lass  V.  BfAllister,  3  Cranch,  298.  4  John,  15,  per  Spen* 
cer,  J.  Leigh  v.  Patterson,  8  Taunt.  540.  Oainsford 
V.  Carroll,  2  B.  ^  C.  624.  We  are  not  aware  that  this 
principle  has  ever  been  contested.  It  certainly  was  not  our 
intention  to  question  it,  in  the  judgment  pronounced  in 
West  v.  Wentworth  and  Beach. 

But  we  hold  it  to  be  equally  clear,  that  if  the  price  be 
paid  at  the  time  of  making  the  contract,  or  at  any  time 
anterior  to  that  fixed  for  the  delivery,  and  the  vendor  fails 
to  deliver,  the  vendee  is  not  confined  in  measuring  his 
damages,  to  the  value  of  the  article  on  the  day  when  it 
should  have  been  delivered. 

Most  of  the  cases  in  which  this  principle  has  been  adopt- 
ed, have  grown  out  of  contracts  for  the  delivery  and  re- 
placiag  of  stock ;  and  it  is  believed  there  is  no  case  to  be 
foimd  in  England  in.  which  the  damages  upon  such  a  ooo- 
tjract,  have  bees  confined  to  the  valueiof  the  stock  at  th« 
li sne'  when  it  ah6uld  have  been  replaced,  wheie  th# 
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was  distinctly  presented  and  passed  upon  by  the  court,  it 
appearing  affirmatively  that  the  stock  was  subsequently  of 
PiMMj.      f(reater  value. 

The  case  of  Dutch  v.  Warren^  cited  by  lord  MansJiM 
in  delivering  the  opinion  of  the  court,  in  iUoses  v.  jMo* 
Farlandy  (2  Burr.  1010,)  and  also  reported  in  1  Strange 
406,  was  supposed  by  the  counsel  for  the  plaintiffs  in  er- 
ror, to  contradict  this  principle.  We  think,  upon  a  care- 
All  examination  of  that  case,  that  it  justifies  no  such  con- 
clusion. It  was  cited  by  lord  Mansfield^  to  illustrate  the 
principles  which  regulate  the  action  for  money  had  and  re- 
ceived; and|  principally,  to  show  that  where  money  hat 
been  paid  under  a  special  agreement,  which  the  opponte 
party  refuses  to  perform,  it  may  be  recovered  back  in  thai 
Ibim  of  action,  instead  of  resorting  to  an  action  on  the  spe- 
eial  agreement.  The  case  was  substantially  this:  Qa 
the  18th  of  August,  1720,  on  payment  of  £262  10«.  by 
the  plaintiff  to  the  defendant,  he  agreed  to  transfer  to  the 
plaintiff  5  shares  in  the  Welch  copper  mines,  at  the  open- 
ing of  the  books ;  and  gave  him  a  note  or  memorandum  to 
that  effect.  The  books  were  opened  on  the  22d  of  the 
same  month,  when  Dutch  requested  Warren  to  transfer 
the  shares,  which  he  refused ;  and  told  Dutch  he  might 
take  his  remedy ;  loAereiipon  he  brought  an  action,  for  the 
consideration  money  paid  by  him.  An  objection  was  tak- 
en at  the  trial,  '<  that  an  action  upon  the  case  for  nooney 
had  and  received  to  the  plaintiff's  use  would  not  lie  ;  but 
that  the  action  should  have  been  brought  for  the  noo* 
performance  of  the  contract."  The  objection  was  over* 
ruled  by  the  diief  justice,  who  left  <<  it  to  the  considera- 
tion of  the  jury,  whether  they  would  not  make  the  price 
of  the  said  stock,  as  it  was  upon  the  22d  of  August,  whea 
it  should  have  been  delivered,  the  measure  qf  the  damuh 
gm^i  which  they  did,  and  gave  the  plaintiff  but  £175 
damages ;  and  upon  a  case  made  for  the  opinion  ot  the 
oouTt  of  common  pleas,  the  decisions  at  niri  priuB  wen 
•estained.  Thia  is  the  whole  of  that  case,  as  reported  bgr 
kicd  Jlfon^IsM ;  and,  in  the  first  place,  it  is  to  be  remaik^ 
ed|  that^ie  rdalioQ  to  the  ameuiU  to  be  rscovered^  te 
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questioti  was,  whether  the  whole  consideration  money  waa    ALBamr, 
to  be  recovered  back,  or  only  the  dtfierence  between  that 


and  the  value  of  the  shares.  No  question  was  raised  m  ci«k 
to  the  time  when  their  value  was  to  be  taken.  There  fkmf. 
is  nothing  in  the  case  to  show  that  it  was  not  the  same  on 
the  day  of  trial  that  it  was  on  the  day  when  the  transfer 
ought  to  have  been  made  ;  and  in  the  absence  of  all  que^ 
tion,  or  evidence  upon  the  point,  this  latter  was  of  course 
adopted  as  the  time  when  the  value  was  to  be  ascertained. 
The  point  decided  was,  that  in  an  action  far  money  had 
and  received  to  recover  back  money  paid  on  such  a  coo* 
tract,  the  whole  consideration  money  could  not  be  consid- 
ered as  received  to  the  plaintifTs  use  ;  but  only  the  differ- 
ence between  the  value  of  the  stock  which  ought  to  have 
been  transferred,  and  the  money  paid.  Lord  Mantfidd 
so  considered  it.  He  says,  <<  the  damages  recovered  in 
that  case,  shew  the  liberality  with  which  this  kind  of 
action  is  considered ;  for  though  the  defendant  received 
from  the  plaintiff  £262  10^.,  yet  the  difference  money 
only,  of  £175,  was  received  by  him  against  conscience: 
and  therefore  the  plaintiff,  ex  equo  et  bono,  ought  to  re^ 
cover  no  more.  If  the  five  shares  had  been  of  modh 
more  value,  yet  the  plaintiff  could  only  have  recovered  the 
£862  kOs.  in  this  form  of  action.'' 

That  case,  therefore,  most  manifestly  decides  nothing 
which  has  a  bearing  upon  the  question  of  damages,  where 
the  action  is  brought  upon  the  contract  itself,  and  not  to 
recover  back  the  money  paid,  and  where  it  affirmative^- 
ly  appears  that  the  price  of  the  stock  has  varied  between 
the  time  when  it  ought  to  have  been  transferred  and  the 
time  of  trial.  The  subsequent  cases,  therefore,  in  which 
it  has  repeatedly  been  held,  that,  in  such  a  case,  the 
pbintiff  is  not  confined,  in  estimating  his  damages,  to  the 
value  of  the  stock  on  the  day  when  it  should  have  been 
returned,  are  not  in  collision  with  the  case  of  Dutch  ▼• 
fVenren,  nor  with  the  opinion  of  lord  Manefidd,  as  it  it 
to  be  inferred  from  his  comments  upon  it. 

Shephtrd  ▼.  Johnson,  (2  East,  %i\,  A.  D.  1802,)  it  the 
first  in  a  series  of  cases  upon  this  subject.    That  waa  an 
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AUMVT,    iction  upon  a  bond  conditioned  that  the  defendant  ahottld 
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re-place,  by  a  giren  day,  a  quantity  of  stock  which  the 


ciwk  tator  of  the  plaintiff  had  lent  him.  Between  the  day 
when  the  stock  should  have  been  replaced,  and  the  day 
of  trial,  it  had  risen  in  value  neariy  one  hundred  pounds ; 
and  the  value  on  the  day  of  trial  was  adopted  as  the  true 
measure  of  damages.  That  was  the  only  question  present- 
ed by  the  case.  Dutch  v.  Warren  was  cited  and  relied 
open  by  the  defendant's  counsel ;  but  it  must  have  beea 
considered  as  inapplicable,  for  no  notice  is  taken  of  it  in 
the  opinions  delivered  by  the  judges.  It  is  mentioned  in 
a  note  to  this  case,  that  the  same  measure  of  damages  was 
adopted  by  lord  Eldon  in  Payne  v.  Burk,  decided  ia 
1799. 

In  Mc Arthur  v.  Seaforth,  (2  Taunt.  257,  A.  D.  1810,) 
the  plaintiff,  in  January,  1801,  had  loaned  to  the  defendaat 
£3,200  of  five  per  cent,  loyalty  loan  stock ;  and  taken  a 
bond,  conditioned  for  the  re-transfer,  in  one  year,  of  the 
same  amount  of  5  per  cent,  bank  annuities.     The  actioii 
appears  not  to  have  been  brought  until  1809  or  1810 ;  and 
the  plaintiff  contended  that  he  was  entitled  to  the  best  of 
three  prices ;  either,  1.  the  price  at  the  day  agreed  oa 
for  replacing  the  stock  ;   or,  2.  the  highest  price  which 
the  stock  bore  at  any  intermediate  time  between  the  day 
stipulated   for  replacing  the   stock,  and  the  day  of  trial ; 
or,  3.  the  price  at  the  day  of  trial.     Under  the  second 
bead,  he  claimed  the  advantage  which  might  have  been  de- 
rived from  an  exchange  of  the  stock,  if  it  had  been  re- 
placed for  another  description  of  stock,  authorized  by  the 
government,  and  which  it  appeared  would  have  been  con- 
siderable.   This  claim  was  rejected  by  the  court ;  and  he 
was  permitted  to  recover  the  value  of  the  stock  on  the 
day  of  trial,  which  was  several  per  cent,  more  than  on  the 
day  when  it  should  have  been  replaced.     His  right  to  this 
was  not  disputed  by  the  defendant ;  indeed  it  had  been  of- 
fered before  the  trial.     Shepherd  v.  Johnson  was  the  only 
authority  cited,  and  appears  to  have  been  thought  coiid»* 
am  both  by  the  defendant's  counsel  and  the  coort. 
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In  Gaintfard  ▼.  CarroU,  (2  Bam.  fy  Cres.  624,)  the  ^^f^> 
oases  which  I  have  mootioned,  and  the  principle  on  which  x^v^^* 
they  proceeded,  were  expressly  recognized.  That  was  aa  ^^^ 
action  of  assumpsit  for  not  delivering  a  quantity  of  bacoa 
upon  a  given  day  :  and  the  plaintiff  claimed  as  his  measure 
of  damages,  the  difference  between  the  contract  price  and 
the  price  on  the  day  when  the  writ  of  inquiry  was  execut- 
ed, on  the  authority  of  Shepherd  v.  Johnson  and  McAr^ 
thur  V.  Lord  Seaforth ;  but  it  was  answered  by  the  court, 
that  those  cases  did  not  apply  ;  that  in  the  case  of  a  loan 
of  stock,  the  borrower  holds  in  his  hands  the  money  of  the 
lender,  and  thereby  prevents  him  from  using  it  for  the 
purpose  of  replacing  the  stock ;  but  in  the  case  of  a  purchas- 
er of  goods,  the  vendee  is  in  possession  of  his  money,  and 
he  has  it  in  his  power,  as  soon  as  the  vendor  has  failed  in 
the  performance  of  his  contract,  to  purchase  other  goods 
of  the  like  quality  and  description  ;  and  if  he  has  sustained 
any  loss  by  neglecting  to  do  so,  it  is  his  own  fault.  This 
distinction  was  also  recognized  in  Leigh  v.  Pattersony  (S 
Taunt.  540,)  and  its  force  and  propriety  are  too  obvious 
to  require  illustration. 

The  language  of  the  court  in  Gainsford  v.  Carroll^  ad- 
mits by  necessary  implication,  that  if  the  bacon  had  been 
paid  for  before  the  day  fixed  for  its  delivery,  the  plaintiff 
would  not  have  been  confined  in  assessing  his  damages  to 
the  value  of  the  article  on  that  day ;  for,  in  that  case,  he 
would  have  parted  with  his  money,  and  it  would  not,  in 
jadgment  of  law,  have  been  in  his  power  to  purchase 
other  bacon. 

This  distinction  is  expressly  recognized  and  sanctioned 
by  chief  justice  Marshall,  in  Shepherd  v.  Hampton,  (3 
Wheaton,  200.)  That  was  an  action  brought  for  the 
breach  of  a  contract  for  the  sale  and  delivery  of  100,000 
lbs.  of  cotton,  to  be  delivered  on  or  before  the  15th  day  of 
February,  1815,  for  which  the  plaintiff  was  to  pay  at  the 
rate  of  10  cents  per  pound.  The  defendant  delivered 
about  50,000  lbs.  by  the  time  stipulated  \  and  then  refusr 
ed  to  fulfil  his  contract,  or  deliver  any  more*  Cotton  rose 
between  the  15th  of  February,  1815|  and  the  commence* 
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ILBANT,    iMnt  of  the  rait,  from  19  to  30  cents  ;  and  the  plaintiflTooii- 
tended  that  he  was  entitled  by  way  of  damages  to  the  diF- 
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^>^  ference  between  the  price  stipulated,  and  the  highest 
market  price  np  to  the  rendition  of  the  judgment.  The 
eoort,  however,  held  the  rule  of  damages  to  be  the  mar- 
ket price  of  cotton  on  the  day  the  contract  ought  to  hare 
been  executed.  The  chief  justice  says,  *'  The  unanimoos 
opinion  of  the  court  is,  that  the  price  of  the  article  at  the 
time  it  was  to  be  delivered,  is  the  measure  of  damages. 
For  myself  only,"  he  continues,  <'I  can  say,  that  lahofdd 
not  think  the  rtde  would  apply  to  a  case  where  advanee$ 
of  money  had  been  made  by  the  purchaser  under  the  con- 
tract. But  I  am  not  aware  what  would  be  the  opinion  of 
the  court  in  such  a  case." 

The  case  of  Gray  v.  The  President,  8fc.  of  the  Port- 
land Bank,  (3  Mass,  Rep.  364,)  cited  and  relied  upon 
by  the  counsel  for  the  plaintiffs  in  error,  instead  of  im- 
peaching, appears  to  corroborate  the  same  principle.  That 
was  an  action  on  the  case,  brought  against  the  bank,  for 
refusing  to  permit  the  plaintiff*  to  subscribe  a  certain  num- 
ber of  shares  in  the  stock  of  the  bank,  which  he  contend- 
ed, and  which  the  court  decided  he  was  entitled  to.  He 
owned  70  shares  as  one  of  the  original  subscribers  to  the 
stock  of  the  bank.  The  act  of  incorporation,  howerer,  au- 
thorized the  company  to  increase  their  stock  200,000  dol- 
lars in  shares  of  100  dollars  each,  to  be  divided,  accord- 
ing to  the  construction  put  upon  the  act,  among  the  ori- 
ginal subscribers  and  their  associates,  in  the  proportions 
in  which  they  held  the  original  stock.  It  was  this 
additional  stock  to  which  the  company  refused  to  per- 
mit the  plaintiff*  to  subscribe,  and  for  which  refusal  the 
action  was  brought.  The  plaintiff*  claimed,  as  dama- 
ges, the  difference  between  the  par  value  of  the  stock,  and 
the  highest  market  price  which  could  be  proved  at  any 
time  previous  to  the  trial.  But  it  was  held  that  the  differ- 
•nce  between  the  par  value  of  the  stock ,  and  its  value 
when  the  last  instalments  were  paid,  and  when  the  certifi- 
cates were  issued,  (at  which  time  the  plaintiff*  demanded 
his  eertificates,)  was  the  measure  of  damages.     iSrooBi  J. 
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In  discussing  this  point,  says,  **  It  is  considerable  that  the     ^^fSf* 
plaintiff  made  no  payment  for  the  stock ;  and  that  aftcs^ 


tendering  payment^  he  was  not  obliged,  in  order  to  enforce  CMi 
his  demand  in  this  action,  to  deposit  his  moneyy  or  hold  it  ns^ff 
unemployed.**  And  he  was  of  opinion  that  the  plain* 
tiff's  loss  would  be  compensated  by  allowing  him  tbf 
market  value  of  the  stock,  at  the  time  when  he  demandea 
bis  certificates,  and  they  were  refused  to  him.  <'  Then 
it  was,"  he  remarks,  <<  that  the  injury  by  the  defendants 
was  complete,  and  then  the  plaintiff  might  have  determin-' 
ed  the  extent  of  his  lose,  by  a  parchase  of  the  number  ^ 
shares  denied  him,  at  the  expense  qf  the  advance  upon 
them;  which  being  reimbursed  in  this  action,  affords  him 
a  satisfaction  and  indemnity  equivalent  to  a  specific  relief." 
Mr.  Justice  Sedgwick  concurred  in  this  rule  of  damages. 
But  it  is  true,  that  in  expressing  his  opinion,  he  supposed 
the  decision  was  contrary  to  that  of  Shepherd  v.  Johnson^ 
(2  East,  211.)  He  states  what  he  considers  the  true  rule, 
to  be  this :  <<  That  the  price  of  stock,  at  ^the  time  it  should 
be  transferred  or  delivered,  (and  the  same  rule  applies  to 
other  personal  property,)  shall  be  that  by  which  the  dama- 
ges shall.be  assessed.  If  the  plaintiff  intends  to  retain  tho 
stock,  the  then  price  is  what  be  must  pay  for  an  equal 
amount ;  and  if  he  intends  it  for  sale,  that  price  is  what  h% 
would  obtain  for  it."  There  is  no  doubt  that  this  is  the 
tnie  general  rule.  It  was  the  true  rule  in  that  case.  It  is 
always  the  rule,  where  the  stock  or  other  article  is  to  be 
paid  for  on  delivery,  instead  of  having  been  paid  for  in  ad- 
.wince.  In  that  case,-Mr.  Gray  had  not  paid  bis  money. toir 
Ibe  stock  which  the  defendants  refused  to  transfer  to  him* 
He  was  legally  entitled  to  the  stock,  and  therefore,  in  jtidg* 
meht  of  law,  the  defendants  had  promised  or  undertaken  to 
transfer  it.  But  he  had  not  paid  them  for  it  in  advance. 
He  had  not  loaned  it  to  them  on  contract  to  re-transfer  it  bj 
m  given  day.  He  had,  therefore,  parted  with  nothing  which 
eoukl  be  BU|q>Qied  to  have  incapacitated  Um  to  porchaia 
ta  equal  quantity  of  flock  on  the  very  day  when  the  de- 
fendanti  lefiised  him  this. 
JoL.  Vn.  88 


eM  CASES  IN  THE  SUPREME  COURT 

UsSMt,        That  case,  therefore,  wai  perfectly  comnitent  with  Skq^ 
^^^  ^^^'     herd  T.  Johnmm.    The  distinction  escaped  Judge  Seig' 


curk        wkkj  although  it  was  clearly  perceired  and  recognized  bj 

Keniy  J.  in  delirering  the  opinion  of  the  court  in  GorM* 
you  V.  Lansingy  (2  Caines*  Cos.  Err.  216,)  cites,  apparent* 
ly  with  approbation,  the  case  of  Shepherd  r.  Joknecn; 
and  he  cites  it  in  confirmation  or  illustration  of  the  prioci* 
pie  which  he  was  then  maintaining,  that  in  many  ea- 
ses, the  measure  of  damages  is  not  the  value  of  the  chattel 
or  article,  at  the  time  when  the  cause  of  action  eocreed* 
In  that  case,  the  depreciation  note  which  had  been  pawn- 
ed  to  CorielycUy  was  sold  by  him  in  1788.  It  waa 
not  demanded  by  the  representatives  of  the  pawnor  uotil 
1799,  eleven  years  afterwards ;  and  there  was  no  evidenea 
of  a  readiness  or  capacity  on  the  part  of  the  plaintiff,  when 
be  made  the  demand,  to  redeem  the  pledge*  The  causa 
of  action,  therefore,  did  not  arise  from  the  demand  ;  but 
accrued  substantially  at  the  time  of  the  sale;  by  wUch 
act  the  defendant  incapacitated  himself  to  reatare  tka 
pledge.  But  the  plaintitf*  in  that  case,  recovered  eocordftig 
to  the  value  of  the  note  in  1799,  when  it  was  demand- 
ed; because,  as  the  court  express  it,  he  manifested  1m 
will  to  have  it  then  restored.  The  rule  in  trover,  Ihit, 
where  the  chattel  is  not  of  a  fixed  and  determinate  valee, 
the  damages  are  not  in  all  cases  confined  to  its  wortfrmt 
the  time  of  conversion,  but  may  be  enhanced  aooording  to 
its  increased  value  subsequent  to  that  time,  as  estabUahed  hi 
Fisher  v.  Pfineey  (3  Burr.  1363,)  and  tfTMten  v.  jFWfar, 
(2  BL  Rep.  902,)  was  also  adverted  to  for  the  same 
purpose. 

The  adopting  of  a  period,  then,  subsequent  to  that  when 
the  cause  of  action  accrued,  as  the  time  when  damages  mm 
to  be  measured,  where  the  circumstances  of  the  case  sbo# 
that  the  subetantial  purposes  of  justice  will  be  best  prooiot^ 
ed  by  it,  is  hot  an  anomaly  in  the  law ;  nor  is  it  peedliav  te 
GOiitiaels  for  th^sale isr  deliveiy  of  stock. 

The  case  of  Sandere  v.  Kentiek^nd  JBtnofafay^  (8  T. 
R.  162,)  has  no  bearing  on  tbe  question  of  dawegcna     I 
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is  not  even  alluded  to  in  the  opinion  of  tbo  ooort  delivei^*^   oS^^iSS' 
ed  by  lord  JKenyofi.    The  only  qaeslion  diiciwfed  or  dfih 
cided,  was,  whether  the  contract  on  which  the  action  wa0 
brought,  was  within  the  statute  of  7  Geo.  %  ah*  8,  Jfc(.  8»       timj*: 
for  the  preventing  of  stock-jobbing.    It  does  not  appeaCf 
from  any  part  of  the  case,  upon  what  principle  the  dam* 
ages  were  ascertained.    It  is,  however,  stated  by  the  CQun^ 
sel  for  the  defendant  in  Shepherd  v.  Johneofh  (9  H^etp: 
aUi)  that  the  damagea  in  Sanim'e  v.  Kentiek  were  eslw 
iBaled  according  to  the  price  of  the  stock  when  il  ought  tfk 
hiivebeeq  transferred:  and  he  stated  the  nsason;  becadee^ 
th^  slock  bad  (alien  in  value  between  that  time  and  the 
t«iaL  .That  was  also  the  case  in  Fprreet  v,  MmeSt  (4  Ve^. 
my,  492.) 

M^n-ley  v.  Bird,  (3  Veeey^  639,)  was  a  bill  filed  to>. en- 
force the  payooent  of  a  legacy  of  stock ;  and  it  vraii  deemed 
accordiyDg  to  the  value  of  the  stocky  at  the  end  ol  a<.year 
from  the  death  of  the  testator,  wbeo  it  ought  te»  have  been, 
paid.  Whether  it  was,  stdMequetttly,  of  a  greater  or  leM- 
value,  does  not  appear.  But  as  that  was  the  period  n^f- 
ed  for  by  the  complainant,  the  preauaBptioil  is  that  it  waa 
roost  favorable  for  him. 

The  rule  of  damagea  for  the  breach  of  a  covenajit  for 
quiet  enjoyment,  where  there  has  been  an  eviction)  de- 
pends upon  considerations  and  principlei  peculiar  to  that 
action ;  and  which  have  no  appbcation  to  the  dasa  of  casan 
which  we  hav^  been  considering.  (3  Gaiitsit,  lia«  4 
John.  I.) 

We  .hold  it,  therefore,  to  be  settled  by  authimty,.'tod 
rightly  settled  upon  principle,  that  where  a  contract  is 
made  for  the  sale  and  cMtvery  of  goods  or  chatteb,  and 
tbe  price  or  consideration  is  paid  in  advance,  and  an  ac- 
tion is  brought  upon  the  contract,  for  the  non-<delivery, 
the  plaintiff  is  not  confined,  in  measuring  his  damages,  tot 
the  value  of  the  articles  on  the  day  when  they  should  have 
been,  delivered.  But  we  doubt  the  propriety  of  giving^ 
the  vendee  in  all  cases,  as  a  measure  of  damages,  the  high<* 
est  prion  of  the  article,  between  the  day  when  it  should 
have  been  delivered  and  the  day  of  trial.    If  he  immedi* 
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j^AllT^  atetj,  or  without  any  anreasonaUe  delay,  coomieiioet  and 
^^it^^  prosecutes  his  action,  we  think  it  jost  and  proper  that  the 
<n*ri>  fluctuation  in  price  should  be  eiclusiTcly  at  the  hazard  of 
the  defendant;  the  plaintiff  having  done  ererj  thing  in 
his  power  to  have  the  contract  settled  and  adjusted «  and 
which  is  prevented  solely  by  the  hches  or  defenh  of  the 
defendant.  In  such  a  case,  therefore,  the  plaintiff  is  enti* 
tM  to  the  highest  price  between  the  day  when  the  deliv- 
arj  should  have  been  made,  and  the  day  of  trial.  Bat 
where  he  delays  the  prosecution  of  his  claim,  beyond  the 
period  which  may  be  considered  reasonable,  for  the  pur- 
pose of  endeavoring  to  make  an  amicable  arrangement,  he 
must  be  considered  as  assenting  to  the  delay,  and  ought 
to  participate  in  the  hazard  of  it.  In  such  a  case,  we  are 
inclined  to  think  the  rule  of  damages  should  be  the  value 
of  the  article  at  the  commencement  of  the  suit. 

Whether  this  rule  of  damages  would  be  applicable  to 
contracts  for  the  sale  and  dc  livery  of  individual  articles, 
purchased  for  the  use  and  accommodation  of  the  vendee, 
and  not  for  the  purpose  of  sale,  we  express  no  opinion. 
The  case  at  bar  is  evidently  a  contract  for  the  purpose  of 
trade  and  commerce ;  and  to  that  class  of  cases,  we  wish 
to  be  understood,  as  at  present  confining  our  opinion. 

The  consideration,  in  this  case,  is  acknowledged  to  have 
been  received  at  the  time  of  making  the  contract.  Wbe* 
ther  it  was  in  money  or  in  any  thing  else,  is  not,  perhaps, 
material :  but  the  presumption  of  law  is,  that  it  was  in 
money* 

The  question  of  usury  does  not  arise. 

The  salt,  in  this  case,  was  to  have  been  delivered  on 
the  15th  of  April,  1821.  The  placita  of  the  record  in  tha 
common  pleas,  is  of  the  term  of  May,  1821 ;  so  that  the 
suit  must  have  been  immediately  commenced;  and  the 
rule  of  damages  adopted  in  the  court  below  was  correct. 

On  the  first  ground,  however,  we  are  inclined  to  think, 
the  judgment  ought  to  be  reversed,  and  a  vsmrs  de  novo 
awarded. 

Rule  accordingly. 
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ALBANY, 
I    Oct.  18t7. 


Thorn  and  Thorn  against  Hicks. 

Case  agaiDSt  the  defendant,  as  owner  of  the  sloop  JPoe-,  or?*dm 

ior,  for  certain  bales  or  bundles  of  pressed  hay,  shipped  J™^'***  JJjJ  ■jj^ 

on  board  the  sloop  to  be  conveyed  from  Hudson  to  NeW'  "houki  take  •nd 

Yifrk ;    but  which  were  consumed  by  fire ;    tried  at  the  ^hl    IfreifhtUif 

Columbia  circuit,  September  26th,  19^6,  before  Dueb,  C.  ^^'el^i.'S 

Judge.  SYen^.l.d-5 

At  the  trial,  a  bill  of  exceptions  was  taken  by  the.  de-  "i^»?yj     *^ 

'  ,        ■  •'till     that     was 

fendant ;  on  which  a  motion  was  now  made,  in  his  be-  Pf>^,  th«  UgfX 
half,  for  a  new  trial.    The  bill  presented  this  case :  in  the  Tendort ; 

The  question  at  the  trial  was,  whether  the  defendant  to  |n!m^o'^ 
was  owner  at  the  time  of  the  shipment,  which  was  on  the  H^H'  J^! 
S7th  of  March,  1822.  i>«iie««on,  ud 

used  the    sloop 

On  the  10th  of  January,  1821,  Jacob  Acker,  beinir  own-  accordindj. 
er  of  the  sloop,  she  was  then  sold  on  nfi,/a.  against  him.  Tendon  wer* 
in  favor  of  the  defendant,  with  one  Waring  and  others.  aci!i)uSubia'**!l 
Waring  purchased  for  the  plaintifTs  in  the  execution;  ^r?ii"„J^  ^ 
and  he  testified,  that  afterwards,  and  before  the  hay  was  '*»e  '^•^^ 
pot  on  board,  he,  on  his  own  behalf,  and  as  trustee  of  the  tioop  «•  ■»•- 
other  owners,  sold  the  sloop  to  Acktr,  the  former  owner,  'whereMei. 
on  these  terms :  Acker,  to  take  possession,  and  employ  ^""^^  i^  ^^ 
the  sloop  in  the  freighting  business  ;  and  to  pay  the  several  ™JJ^J|^^»  ^  ,^ 
persons   interested    in    the  sale,  their  respective  portions  ii»^i«- 

*  A   mortgmgoo 

of  the  price,  as  fast  as  he  could  earn  the  money  with  the  or  a  Teste!  out 
aioop ;  and  that  when  they  were  thus  paid,  the  legal  title  not^llabie^u 
was  to  be  transferred  Xo  Acker.  In  the  mean  time,  the  contJact21)r  fti 
Iteal   title  was   to   remain  in  the  vendors,     ^cifcer  imme-  the  negligence 

^D  of  the   mortga* 

diately  took    possession;    and    carried   on    the   freighting  gor,  who  utea 
business,  until  the  destruction  of  the  hay.     This  the  plain-  master. 
liffii  knew  when  the  hay  was  shipped  ;  and  that  Acker  car- 
ried on  the  business  upon  his  own  account ;  and  they  spoke 
of  setting  off  a  note  against  Acker,  purchased  by  them  be- 
lofw  par,  in  payment  for  the  freight. 

The  judge  charged,  that  the  defendant  was  liable,  ma 
long  as  be  held  the  title  to  the  sloop  or  any  part'  of  her 
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ALBAMT,    or  bad  an  interest  in  her  earningi,  ao  far  as  they  should  go 
to  enable  Acker  to  pay  for  her. 

Whereupon  the  jury  found  for  the  plaintiffs* 

A.  L.  Jordan,  for  the  defendant,  cited  14  John.  5i01 ; 
id.  401 ;  i  Law8  U.  S.  314 ;  15  John.  298;  7  td.  306, 
310,  new  ed.  noU ;  15  Maee.  Rqp.  370,  and  the  caeee 
therecUed;  I  H.  Bl.  117 ;  Ahh.  on  iSMp* 60;  8  John.  159; 
1  T.  jR.  108;  4  Taunt.  651 ;  S  Tauni.  5  ;  3  Campb.  106; 
Cowp.  639 ;  and  1 1  Maee.  Rep.  99. 


E.  WilUanUf  contra. 

Curia,  per  Sutherland,  J.  The  mere  circomatance 
of  the  naked  legal  title  to  the  vessel  remaining  in  Hieke 
and  his  associates,  to  secure  the  purchase  money  for 
which  she  had  been  sold,  unquestionably  would  not  ran* 
der  them  liable  as  owners,  on  the  contracts  of  the  master, 
or  for  the  consequences  of  his  negligence  and  unikilfuloess. 
This  precise  point  was  settled  in  Wendooer  ^  Hinion  i. 
Hogeboom  and  others,  (1  John.  30S,}  and  in  Leonard 
V  MCartu  y.  Huntington,  (15  John.  298.)  In  the  first 
case,  the  action  was  brought  against  the  defendants  as 
owners  of  a  vessel  called  The  Convention^  for  sails  fur* 
nished  by  the  plaintiffs,  who  were  sailmakers.  The  sails 
were  furnished  on  the  order  of  A.  Vosburgh,  the  master, 
on  the  6th  of  December,  1806,  upon  a  credit  of  9  months. 
It  appeared,  from  the  custom-bouse  books,  that  the  de- 
fendants were  owners  of  the  vessel  in  1804  ;  and  there 
was  no  exchange  of  the  register,  or  any  record  of  a  transfer 
of  the  property  by  them,  until  the  fall  of  1807.  Fi»s- 
burgh  purchased  the  vessel  of  the  defendants  in  1605  ; 
and  it  was  delivered  to  him  before  the  plaintiffs  sold  tho 
sails  ;  but  by  the  terms  of  the  contract  between  VoAmrgk 
and  the  defendants,  the  purchase  money  was  to  be  paid 
bjf  inetalmente  at  different  periods ;  and  a  formal  bUl  ff 
sale  was  not  to  be  executed  and  delivered,  until  thi  p^Wr 
wiente  were  eon^leted.  The  vessel  was  to  be,  and,  ifas, 
in  feot,  immediately  delivered  to  him ;  and  be  used  baf 
for  his  own  exclusive  benefit :  and,  in  1807,  the  conndttr- 
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ation  money  having  been  paid,  a  regular  bill  of  sale  was     ^^^^^^* 

given.    The  court  held,  that  the  defendants  were  not  li-* 

able,  on  two  grounds ;  1.  because  the  property  of  the  ve$» 

eel  was  not  in  them,  when  the  sales  were  sold   to  the 

master ;  and,  2.  because  the  credit  was  given  to  the  mas* 

ter. 

So,  in  Leonard  ^  M'  Cartee  v.  Huntington  and  othere^ 
the  action  was  brought  for  work  and  labor  and  supplies, 
in  repairing  a  vessel,  against  the  defendants  as  owners ; 
and  it  appeared  that  the  register  of  the  vessel  was  m 
their  names ;  that  the  supplies  were  furnished  in  Sep- 
tember, 1815 ;  that  on  the  4th  of  Maj  preceding,  Hw^ 
tington  had  sold  the  vessel  to  one  Btnghamy  for  6,300 
dollars,  payable  at  different  periods ;  and  he  was,  by  the 
contract,  to  give  him  a  bill  of  sale  of  the  brig,  when  thB 
consideration  money  wae  paid.  That  was  not  wholly 
paid  until  the  4th  of  October,  1815 ;  and  on  that  day 
the  bill  of  sale  was  executed,  and  the  contract  amsum- 
BMted.  The  repairs  were  ordered  by  Bingham;  and^ 
it'  will  be  perceived,  were  furnished  before  the  bill  of 
iaie  was  delivered.  Yet  the  defendants  were  held  not 
to  be  responsible  as  owners. 

These  cases  settle  two  points:  1.  That  the  ownership 
of  a  vessel  is  not  determined  by  the  register ;  (vid.  at- 
90  14  John.  201 ;)  2.  that  a  regular  bill  of  sale  is  not 
•essential  to  transfer  the  property  in  a  vessel,  so  as  to 
exempt  the  former  owners  from  responsibility  for  articles 
famished  to  her :  but  that  where  the  contract  for  the  nie 
is  made,  and  the  vessel  delivered  to  the  purchaser,  the 
responsibility  of  the  vendor  ceases  as  owner,  although, 
by  the  express  terms  of  the  contract,  he  retain  the  kh 
pd  title  in  himself,  for  the  purpose  of  securing  the  eott- 
sideration  money,  until  it  is  paid. 

The  same  principles  are  recognised  in  Beynolde  v» 
Toppan,  (15  JMaes.  Rep.  370.)- v. 

The  only  difference  betftoiett  ifc|  cases  stated,  and  the 
one  at •  bar  .-ii^tbat;  in  tlfeiclA^'!x  was  agreed  that  the 
purchaser  should  pay  forN||^^|0nel  as  fast  as  be  could 
earn  the  moMy  with  the  vmSu    la  the  other  caiesi  the 
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AUIANT,    time  of  payment  was  fixed,  without  anjr  reference  to  ibe 
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earnings  of  the  vessel.  But  I  do  not  perceive  how  tfait 
caa  vary  the  case.  It  did  not  make  the  vendori  part- 
ners with  the  vendee.  They  were  not  to  share  the  pn>- 
fits  of  the  vessel ;  nor  did  they  acquire,  by  that  stipu- 
lation, a  lien  upon  her  earnings,  or  a  right  to  interfere 
with,  or  control  her  operations.  It  was  a  mere  stipula- 
tion, on  the  part  of  the  vendors,  that  they  should  wait 
for  their  pay  until  the  vendee  could  make  it  oat  of  the 
vessel. 

But  at  all  events,  it  could  amount  to  no  more  thao  a 
mortgage  of  the  vessel;  and  it  is  well  settled  that  the 
mortgagee  of  a  ship,  out  of  possession,  is  not  liable  for 
her  supplies.  {M'Intyre  v.  Scott,  8  John.  159.  Jackmm 
T.  Vernon,  1  H.  BL  117,  and  Chinnery  v.  BUtckburmtt 
id.  note  (a),) 

The  plaintiffs  knew  that  Acker  was  carrying  on  boa- 
ness  in  his  own  name,  and  on  his  own  account.  They 
dealt  with  him,  therefore,  as  owner  and  principal;  not 
as  maeter  and  agent.  This  is  conclusively  established  by 
the  fact  of  their  purchasing  a  note,  for  the  purpose  ct 
turning  it  out  in  payment  for  the  freight  of  their  hay. 
If  he  was  merely  the  master  of  the  vessel,  the  freight 
would  not  belong  to  him,  but  to  the  owners  ;(a)  and  his 
individual  debt  could  not  be  set  off  against  it.  All  the 
cases  lay  great  stress  upon  the  circumstance  of  the  cied- 
it  having  been  given  to  some  other  person  than  the  «ie- 
fendant  in  the  action.  And  where  the  credit  is  given 
to  the  real  owner  of  a  vessel,  although,  etruii  juriB,  the 
title  may  be  in  another,  that  other  will  never  be  held 
responsible.  This  appears  by  the  cases  already  cited, 
to  which  may  be  added  Walter  v.  Brewer,  (11  Afost.  Rep. 
99,^  and  Farmer  v.  Daviee,  (1  T.  R.  108.) 

The  charge  of  the  judge  was,  thereforOi  mrroneoas ; 
and  a  new  trial  must  be 

New  trial  gmntod. 
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B«titl«J|l 


Bentlet  against  Bentlet,  executor  of  Bentley*  BenUt^ 

AssuHPsrr,  tried   at  l\\6  Onondaga   circuity  the  2d   of  f^^^^l^^^ 
October,  1826,  before  Throop,  C.  Judge.  ^ol^^^lt  u 

The  declaration  was  upon  a  promissory  note,  given  by  j^minwtanHi, 
the  testator  to  the  plaintiff  for  100  dollars;  to  which  the  with  the  plain* 
defendant    pleaded,  first,    non-assumpsit ;  and,  secondly^  bound  to  tbcw 
that  the  plaintiff  ought  not,  &c.  because  he  says  he  has  *'*^^' 
fully  administered  all  the  goods  and  chattels  which  were 
of  the  testator  at  the  time  of  his  death ;  and  that  he  bat 
no  goods   or   chattels  which  were  of  the  testator  at   the 
time  of  his  death  in  his  hands  to  be  administered,  nor  had, 
on  the  day  of  the  exhibiting  the  bill  of  the  plaintiff  in  this 
behalf,  or  at  any  time  since,  &c.  to  which  the  plaintiff  re- 
plied, that  the  defendant,  on  the  day  of  exhibiting  the  bill 
of  the  plaintiff  on  this  behalf,  had  divers  goods  and  chat- 
tels which  were  of  the  testator  at  the  time  of  his  death,  in 
the  hands  of  the  defendant,  as  executor,  to  be  administer'* 
ed,  of  great  value,  to  wit,  of  the  value  of  the  damages  sus- 
tained by  him,  the  plaintiff,  by  reason  of  the  premises  in 
the  declaration  mentioned ;  and  wherewith  the  defendant^ 
as  executor,  &c.  could  and  might,  and  ought  to  have  satis- 
fied those  damages,  &c.     Issue  to  the  country. 

On  the  trial,  the  plaintiff  proved  the  execution  of  the 
note  by  the  testator,  with  the  amount  of  interest,  and 
rested. 

The  defendant  did  not  introduce  any  evidence ;  and 
his  counsel  contended  that  the  judge  ought  to  charge  the 
jury  to  find  their  rerdict  for  the  defendant  on  the  issue 
joined  on  the  second  plea,  inasmuch  as  the  plaintiff  had 
not  proved,  or  attempted  to  prove,  that  the  defendant  had 
any  assets  in  his  hands  at  the  time  of  the  commencement 
of  this  suit,  or  at  any  time  before  or  subsequent.  The 
plaintiff's  counsel  contended  that  the  afl[irmative  of  that 
issue  was  on  the  part  of  the  defendant ;  and  that  he  waf 
bound  to  prove  the  truth  of  this  plea ;  and  the  judge  be* 
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^gJ^gTi  ing  of  that  opinioD,  decided  that  the  defeodaDt,  io  order 
to  arail  himself  of  that  plea,  must  prove  that  he  had  do 
assets  in  his  hands  at  the  time  of  the  commencement  of 
the  suit;  and  charged  the  jury  to  find  for  the  plaintiff. 
The  defendant's  counsel  excepted.  The  jury  found  their 
ferdict  generally  for  the  plaintiff,  and  assessed  his  damages 
at  133  dollars  and  45  cents. 

G.  C*  Bronsofif  for  the  defendant,  now  mored  for  a 
new  trial.  He  said  the  plaintiff  held  the  affirmative  upon 
the  issue,  and  was  bound  to  shew  assets.  The  plea  is  in 
substance,  merely  negative ;  '^  no  goods  and  chattels  to  be 
administered ;"  and  the  better  plea  is  simply  in  that  form, 
without  the  affirmative  words,  '<  that  he  has  fully  admin- 
istered." (1  Stark.  Ev.  377.  2  id.  554.  3  PhiL  Eo. 
995.)  True,  there  is  a  dictum  of  Radcliffy  J.  in  Piatt  v. 
RoMnSy  (1  John.  Cos.  276,)  to  the  contrary ;  but  it  was 
out  of  the  case,  and  the  authority  cited  does  not  warrant 
his  position.  This  court  held  in  Fowler  v.  Sharp^  (15 
John.  323,)  that  the  words  <'  fully  administered/'  in  the 
plea  of  plene  adtninistravUf  are  mere  surplusage.  That 
decision  virtually  settles  this  question;  and  the  case  is 
abundantly  supported  by  the  English  authorities.  (2 
Saund.  221,  note  (3).  2  Chit.  PI.  609.)  Surplusage 
need  not  be  proved.  (3  Stark.  Ev.  1534.)  If  the  de- 
fendant succeed  on  the  plea  of  plene  administravitf  it  gen- 
erally amounts  to  an  absolute  and  final  defence.  (1  JB.  «l^ 
.4.254.) 

J.  A.  iS^pencer,  contra.  It  is  not  very  material  which 
way  this  question  is  decided ;  but  we  see  no  ground  in 
principle  or  authority  for  overruling  Piatt  v.  jRobtn#.  As 
to  the  onuSj  there  is  no  decision  the  other  way.  FawUr 
v.  Sharp  in  no  respect  interferes  with  the  first  case.  It 
upon  a  question  of  pleading,  which  arose  on  demur- 
No  doubt  the  plea  was  good.  It  is  the  same  thing 
whether  a  defendant  say,  **  I  have  administered  all/'  or 
''I  have  nothing  to  administer.''  PAiUip^,  who  is  cited 
ligainst  us,  gives  the  case  of  a  mere  negative  plea.  He 
changes  the  burthen  of  proof  according  to  the  form  of 
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pleading.    It  is  fit  that  this  should  be  so ;  for,  if  the  exeea**  ^^^^^ 

tor  will  say  affirmatively,  he  has  fully  administered,  be  is  ^^v*^ 
but  taken  at  his  word.    He  has  ample  means  to  shew  the       Bratiif 
state  of  the  assets.    Strangers  have  not  that  power.  BNitfif* 

Curia,  per  Sutherlanb^  J.  The  substantial  part  of  the 
plea  is,  that  the  defendant  had  no  goods  or  chattels  of  the 
testator,  &c.  at  the  time  o/jjhe  exhibiting  of  the  plakd^^e 
6iU,  or  at  any  time  eince.  The  allegation  that  he  had  fuDy 
administered  was  wholly  unnecessary,  both  in  point  of 
form  and  substance.  This  was  expressly  decided  in  Fouh 
ler  Y.  Sharp,  (15  John.  323,)  where  a  plea  precisely  like 
the  one  in  this  case,  (except  that  the  allegation  that  the 
defesdant  had  fully  administered  was  omitted,)  was  held 
good  upon  special  demurrer,  assigning  that  omission  aa 
one  of  the  causes.  Sergeant  fViUiama,  in  2  Sound. 
2S1,  note  (3),  says,  <<The  words,  'that  they  have  fully 
adminiateredy  &c.  seem  to  be  superfluous ;  and  the  more 
fturmal  and  correct  way  of  pleading  appears  to  be,  that  they 
have  no  goods  and  chattds,  &c.  omitting  the  preceding 
words,  *  that  they  hadfuUy  administered^  ^' 

So,  in  Hewkt  ▼.  Framingham,  (3  Lev.  S8,)  the  court 
held  a  plea  of  plene  adminietravit  merely,  omitting  the 
allegation  that  the  defendant  had  no  goods  and  chattels, 
&e.  of  the  testator  on  the  day  of  suing  out  the  writ,  or  at 
any  time  afterwards,  to  be  bad,  on  the  ground  that  the  alle- 
gation of  plene  adminietravit  merely,  related  to  the  time  of 
plea  pleaded. 

It  is  true  that  the  form  given  by  Chitty  contains  both 
branches  of  the  plea.  (2  Chitty' a  PL  451.)  But  the  re* 
plication  given  by  him  to  the  plea  takes  no  notice  of  the 
first  allegation.  It  takes  issue  on  the  fact  of  the  defend- 
ant having  goods  and  chattels,  &c.  to  be  administered^ 
at  the  commencement  of  the  suit.  (2  Chitty,  609.)  This 
faet  shows,  as  is  observed  by  Spencer,  J.  in  Fowler  ▼• 
SOkarp,  that  the  material  part  of  the  plea  is  the  possession 
eC  assets  at  the  commencement  of  the  suit  or  afterwards. 

The  wphoatioD.  in  this  case  is  in  that  form  ;  and  the  is» 
sue  is  to  be  considered  the  same  as  though  the  words. 
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**  that  the  defendant  had  fully  administered/^  had  betD 
oroitted  in  the  plea. 

The  affirmative  allegation,  therefore,  is  made  by  the 
plaintiff.  The  defendant  says  he  had  no  goods  and  chat** 
tels,  &c.  The  plaintiff  replies  that  he  had.  The  plea  is 
negative,  and  the  replication  affirmative;  and  the  case 
seems  to  fall  within  the  general  rule  of  evidence,  that  the 
point  in  issue  is  to  be  proved  by  the  party  who  asserts  the 
affirmative ;  ei  incumbit  probatiOy  qui  didty  non  qui  ae- 
gat ;  unless  the  circumstance  that  the  facts  necessary  to 
maintain  the  issue,  are  peculiarly  within  the  knowledge 
and  cognizance  of  the  defendant,  makes  it  an  exception. 
I  am  not  aware  that  that  circumstance  has  ever  been  held 
to  exempt  a  party  from  the  necessity  of  proving  an  affirma- 
tive allegation,  though  it  frequently  has  that  effect  in  rela- 
tion to  negative  averments.  Thus  in  an  action  upon  the 
game  laws  in  England^  though  the  plaintiff  must  aver,  in 
order  to  bring  the  defendant  within  the  act,  that  he  was 
not  duly  qualified  ;  yet  he  is  not  bound  to  disprove  his  qual- 
ifications ;  but  the  defendant  must  prove  himself  quaUfied. 
(1  T.  R.  144,  649.  6  T.  JR.  57.  1  Boa.  fy  PuU.  468. 
3  Bos.  ^  Pull  307.  1  East,  650.)  The  same  rule  ap- 
plies to  proceedings  on  informations  before  magistrates,  as 
to  actions  for  penalties ;  (I  Ikist,  653 ;)  and  one  of  the 
reasons  assigned  for  this  rule  is,  that  all  the  qualifications 
specified  in  the  statute,  are  peculiarly  within  the  knowledge 
of  the  qualified  person. 

So  where  a  culpable  omission  or  breach  of  duty  is  charg* 
ed,  the  person  who  makes  the  charge  is  bound  to  [prove  it, 
though  it  may  involve  a  negative ;  for  every  man  is  pre- 
sumed to  have  acted  legally,  until  the  contrary  is  proved  ; 
(3  East,  199 ;  10  East,  216 ;)  though  the  rule  in  rela- 
tion to  the  game  laws  seems  to  be  inconsistent  with  this 
position.  ( Vid.  The  opinion  of  Story,  J.  in  2  Gall.  499^ 
500.)  Mr.  Phillips,  in  the  2d  vol.  of  his  treatise,  page  296, 
says  the  onus  probandiy  upon  an  issue  like  this,  is  apon 
the  plaintiff,  who  ought  to  prove  assets  in  the  possession  of 
the  defendant^  either  before  or  at  the  time  alleged}  and 
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Starkie  maintains  the  same  position.  (1  Starkie^s  Ev* 
877.     2  id.  554.) 

In  Piatt  y.  Robins  ^  Swartwout,  (1  John.  Cos.  276,) 
it  was  held  that  upon  phne  administravit,  the  burthen  of 
proof  lay  upon  the  defendant.  Bat  what  the  particular 
form  of  the  plea  or  the  replication  was,  does  not  appear. 
That  case,  however,  was  decided  long  before  Fowler  v. 
iSJlarp,  in  which  it  was,  for  the  first  time  in  this  court,  es- 
tablished that  the  allegation,  T%at  the  defendant  had  fvUy 
administered,  was  mere  surplusage  in  the  plea. 

After  that  decision,  I  do  not  see  any  principle  upon  which 
the  defendant  can  be  bound  to  prove  the  negative  allega- 
tion, that  he  had  no  goods  and  chattels,  &,c. 
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ALBANY, 
Oct.  18t7. 


Aymar 


New  trial  granted. 


Aymir  and  Aymar  against  Beers. 


Assumpsit;   tried  at  the  New- York  circuit,  November   ^Abui  of  •»• 

t     r         r*  /-I    T     1  change  paymbM 

30th,  1825,  before  Edwards,  C.  Judge.  acerum  num- 

The  action  was  against  the  defendant  as  drawer  of  an  li^?,  m^'order 
inland  bill  of  exchange,  dated  New- York,  December  12th,  d'iaw/r^oSd 
1822,  directed  to  Robert  Abbott  Jun.  fy  Co.,  Richmond,  ^^  ^t^S!^ 
Fir/srima,  payable  to  the  order  of  John  Bassett,  at  three  within  a  rea««i- 

able  time. 

days  sight,  for  487   dollars   34   cents.     The  bill  was  en-         What  it  a 
dorsed  by  John  Bassett  to  George  W.  Bassett,  and  by  i?V**qu«tti<2r5' 

law    under    th« 

circumataneet 
of  each  particular  case ;  not  a  question  of  fart  for  a  jury. 

The  tituation  of  the  parties  ;  as  where  fhey  are  when  the  bill  is  drawn,  whether  the  payee  ia  to  b« 
himself  the  bearer,  the  distance  between  the  place  of  drawing  the  bill  and  the  payee,  the  delay  ariaiBg 
llrom  the  sickness  of  tlie  payee,  or  other  accident  not  arising  from  his  misconduct,  are  aU  proper  to  bo 
considered . 

But  not  the  consideraHon  upon  which  the  bill  arose ;  for  this  can  have  no  influence  on  the  qoeation  of 
diUgeoce. 

^  A  bill  of  exchanee  was  dra%vn  in  the  city  of  New-York^  December  12th,  1822,  payable  at  S  daya 
ttglit,  to  be  borne  by  the  payee,  who  was  then  at  NeuhYorky  to  Richmond  in  Ftrgtnta,  where  tao 

Sayee  resided,  a  distance  t.f  about  300  miles.    The  bill  waspresented  for  acceptance  on  the  lOth  oif 
tnuary  1823,  (29  days  aAor  the  date,)  which  was  refused.    Whether  this  wat  reaaonable  timo,  dolaj 
by  ill  health  and  other  accident  being  out  of  the  question  ?     ^ere. 

But  the  payee  being  out  of  health  at  Neto-Yorkj  on  his  journey,  and  -  after  hit  arriTal  at  lua  raai- 
dooce  in  Virginia  (which  was  the  let  of  January ;)  held,  that  thia  ciciiaed  tho  deUj,  if  it  wodd  oCkof 
wke  have  been  unreasonable. 

Promitsory  notet  payable  on  demand,  stand  on  the  like  footing  at  to  tha  tinM  of  doaiMdMrtl(C*i  t9 
charge  an  endorttr.    Per  Woodworth,  J.  and  the  caaoa  cited  by  bin. 
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AUi^,  him  to  the  plaintifik.  The  signature  and  endoraementi 
were  admitted  at  the  trial ;  and  it  was  also  adnriitted  that 
John  Bassetty  the  payee,  was  then,  and  always  had  been 
the  owner  of  the  bill ;  this  suit  being  for  his  benefit. 

The  plaintifis  offered  to  show  that  the  defendant  bad 
received  to  the  payee's  use^  the  money  for  which  the  bill 
was  drawn,  and  under  what  circumstances.  This  evideooe 
was  overruled. 

The  question  was,  whether  due  diligence  had  been  used 
by  the  payee,  in  presenting  the  bill  for  acceptance.  It 
was  not  presented  till  the  10th  of  January,  1823  ;  when  the 
drawees  declined  accepting  it,  and  it  was  protested  for 
non-acceptance,  of  which  due  notice  was  given  to  the  draw- 
er. The  bill  was  presented  for  payment  on  the  14th  of 
January,  1823,  and  protested  for  non-payment,  of  which 
due  notice  was  also  given  to  the  drawer. 

The  plaintiffs  sought  to  excuse  the  lateness  of  the  pra- 
ientment  for  acceptance,  by  the  sickness  of  the  payee  and 
other  circumstances ;  but  the  judge  not  deeming  the  ex- 
cuse set  up  sufficient,  nonsuited  the  plaintiffs,  though 
they  insisted  they  had  a  right  to  go  to  the  jury  upon  the 
question. 

The  particulars  of  the  proof  offered  as  to  the  considera- 
tion of  the  bill,  and  rejected,  and  of  the  proof  received, 
or  offered  and  rejected  in  excuse  for  the  delay,  will  be 
found  at  large  in  the  opinion  of  the  court ;  and  need  not, 
therefore,  be  stated  here. 

J.  Anthon,  for  the  plaintiffs,  now  moved  to  set  aside 
the  nonsuit,  and  for  a  new  trial. 

He  said,  there  is  no  general  rule  as  to  the  presentment 
of  bills  payable  after  sight.  Each  case  depends  upon  ilt 
own  circumstances.  Whether  the  presentment  has  been 
made  in  a  reasonable  time  or  not,  therefore,  is  a  question 
of  fact  for  the  jury ;  and  it  should  have  gone  to  them  in 
this  case ;  and  the  judge  should  have  received  the  evidenoe 
of  the  circumstances  under  which  the  consideration  aroae, 
and  why  the  bill  was  given.  (2  fi.  Bl  565,  570.   90  Jolbi. 
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146.  13  Mast.  Rep.  136,  137.    1  Yeatea,  147.  7  T^mi.    ^fSJ' 
397.)  "^  ■"• 


But  if  reasonable  time  was  a  question  of  law  for  the      Aymr 
court,  the  judge  ought  to  have  ruled,  on  the  evidence,  with 
the  plaintiffs. 

ClUbee  ^  G.  Griffin,  contra.  The  judge  was  right  in 
rejecting  the  testimony  as  to  the  consideration  for  which 
the  bill  was  drawn.  Nor  was  the  residence  of  the  payee 
material.  The  instrument  must  be  judged  by  itself.  (3 
Campb.  57.  11  Mass.  27.  8  John.  189.  2  W.  Bl.  1249- 
1  Coweny  250.)  Time  is  a  material  part  of  a  bill,  and  can 
not  be  varied  by  parol.     (8  John.  189.) 

The  payee,  by  his  laches  in  presenting  the  bill  for  ac^ 
ceptance,  made  it  his  own.  Reasonable  time,  when  the 
facts  are  ascertained,  is  a  question  of  law.  (1  Cawen,  397, 
and  cases  there  cited.  2  Caines,  369.  11  John.  187. 
10  Mass.  Rep.  86.  1  Teates,  145.  2  Phil  Ev.  44.)  A 
bill  payable  a  given  time  after  sight,  must  be  presented 
presently,  unless  it  has  previously  been  put  in  circulation. 
(20  John.  176,  and  the  authorities  there  cited.)  The  de- 
gree of  care  and  diligence  to  be  exerted  has  been  passed 
on  by  several  cases  involving  questions  like  the  present,  on 
bills  of  exchange  or  promissory  notes ;  and  will  be  found 
to  be  against  the  plaintiffs.  (1  Cotoen,  397.  20  John^ 
152.)  The  rule  of  diligence  is  the  same  as  to  all  payees 
wherever  they  reside.  (8  John.  192.)  And  it  should 
be  kept  constant  and  uniform  in  a  commercial  country* 
(ChU.  on  BiUSy  209,  210,  211,  PhU.  ed.  of  1821.) 
True  the  particular  doctrine  for  which  we  contend  is  afloat 
in  England;  but  that  is  no  reason  why  it  should  be  ao 
here. 

Anthon,  in  reply,  said  that  nearly,  if  not  all  the  cas- 
ea  making  reasonable  time  a  question  of  law,  relate  to* 
pieaenting  bills  or  notes  for  acceptance  or  payment  which 
are  payable  at  a  certain  time ;  or  to  the  time  for  giving  no- 
tice of  non-payment  of  other  bills.  (6  East^  14,  iiote(o). 
6  East,  16.  id.  3.  Chit,  on  BiUs,  210.  1  Yeates,  147. 
8  John.  173.    11  John.  187.    2  Cdnea,  369.) 
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ALBANTi        Cufia,  per  Woodworth,  J.     Evidence  was  offered  at 
the  trial,  to  prove  that  the  payee  was  a  farmer  in  Virgin^ 
ia;  and  had  brought  to  the  city  of  Aeto- YorA  a  cargo  of 
wheat,  which  the  defendant  had  sold ;  and  that  the  bill  was 
given  for  the  balance  of  the  nett  proceeds.     This  was  ob^ 
jected  to,  and  overruled  by  the  judge.     The  decision  was 
correct.     The  bill  not  appearing  to  have  been  drawn  for 
an  unlawful  consideration,  but,  prima  facie,  for  a  valid 
one,  the  defendant  was  liable  as  drawer  in  case  of  a  demand 
within  a  reasonable  time,  and  non-payment,  accompanied 
with  notice  to  the  drawer.     It  is  on  this  ground,  the  right 
to  charge  the  defendant  is  claimed  ;    and,  therefore,  whe- 
ther the  bill  was  given  for  the  consideration  stated,  or  any 
other  good  cause,  the  result  would  not  be  varied. 

It  appeared  in  evidence,  that  on  the  10th  of  January, 
1823,  the  bill  was  presented  for  acceptance,  which  was  re- 
fused ;  and  on  the  same  day,  notice  of  non-acceptance  was 
sent  by  mail  to  the  defendant. 

On  the  14th  of  January,  18*23,  the  bill  was  presented 
for  payment.  It  was  not  paid,  but  protested  for  non-paj- 
ment.  Abbott  ^  Co.,  the  drawees,  failed  to  meet  their 
engagements  on  the  day  the  bill  was  presented ;  and  were 
supposed  to  be  insolvent.  John  Baaaett,  the  payee,  resid- 
ed at  HanovcTf  about  20  miles  from  Richmond,  Virginia. 
When  he  returned  home  from  A'«m?- For*,  which  was  be- 
tween the  1st  and  6th  of  January,  1823,  he  had  the  draft 
in  his  possession.  The  delay  in  presenting  the  bill  after 
Basaett  returned,  was  in  consequence  of  ill  health.  In 
travelling  from  New-York  directly  to  his  residence  in 
Hanover,  the  distance  is  about  20  miles  less  than  to  pass 
through  Richmond. 

The  defendant  moved  for  a  nonsuit,  which  the  judge  said 
he  should  order,  unless  further  evidence  was  produced. 

The  plaintiff  then  proved  that  the  payee  was  in  iVeio- 
York  in  December,  1822;  and  had  dealings  with  the  de- 
fondaat,  who  had  funds  of  his  in  his  hands.  That  he  wmm 
in  the  defendant's  counting  room  on  the  13th. of  December, 
1883 ;  mad  said  ha  intended  to  depart  for  his  residence  im 
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the  14th.    He  was  then  laboQPg  under  a  bad  cold  and 

The  plaintiff  offered  to  prove  that  it  whs  understood  be- 
tween the  parties,  that  the  payee  was  to  carry  the  bill  with 
him ;  but  the  evidence  was  excluded. 

The  counsel  for  the  plaintiffs  insisted  on  their  right  td 
go  to  the  jury,  on  the  ground  that  the  question  of  due  dilt- 
gence  was  for  their  consideration)  under  the  direction  ot 
the  judge ;  but  he  decided  that  it  was  a  question  for  tjbe 
court,  when  the  facts  are  not  disputed  f  and  ordered  a 
nonsuit. 

It  will  be  conceded,  that  if  a  presentation  for  acceptance 
was  not  made  within  a  reasonable  time,  and  notice  giveii 
of  non-acceptance,  the  defendant  is  discharged.  The  ma* 
terial  questions  then  are,  1.  Is  the  court  to  decide  who* 
ther  there  has  been  reasonable  diligence,  or  is  it  the  right  ot 
the  jury  ?  2.  If  the  latter,  then  a  new  trial  must  be  grant- 
ed, because  the  question  has  not  been  disposed  of  by  the 
proper  forum,  fiut  if  the  former,  then  we  are  called  on 
to  decide,  whether,  under  the  circumstances,  the  delay 
was  unreasonable. 

It  is  scarcely  necessary  to  remark  on  the  importanee  ot 
certainty  to  the  commercial  world,  in  all  questions  relating 
to  bills  or  notes :  and  it  is  equally  obvious,  that  if  the  jury 
are  to  decide  on  this  question,  conclusions  may  be  expect- 
ed to  vary  on  substantially  the  same  state  of  facts.  I 
should  be  unwilling  to  sanction  such  a  doctrine,  unless  re- 
quired by  a  well  settled  course  of  decisions,  t  am  aware 
of  no  exception  to  the  rule,  that  when  there  is  no  dispute 
about  facts,  it  is  the  business  of  the  law  to  declare  what 
shall  be  their  effect*  A  bill  payable  a  certain  number  of 
days  after  sight,  is  analogous  to  a  promissory  note  paya- 
ble on  demand,  so  far  as  respects  the  use  of  due  diligence^ 
In  both  cases,  an  unreasonable  delay  will  exonerate;  in 
the  former  an  endorser,  in  the  latter  a  drawer.  These 
cases  are  distinguished  from  notes  or  bilb  having  a  certain' 
number  of  days  to  run.  There,  by  repeated  adjudicatiohsu 
the  law  has  aocuiately  defined  within  what  time  a  doamp^ 
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ALBAMT,    gball  be  made,  and  notice  given.    The  omission  to  ptmde 
the  course  prescribed,  is  at  the  peril  of  the  holder.     Tbs 
question  of  reasonable  diligence  does  not  seem  to  be  open. 
Any  thing  constituting  a  legal  excuse  in  such  a  case,  mmt 
generally  be  derived  from  the  act  of  the  party  to  be  cbaq^ 
ed,  shewing  that  he  has  directly  or  impliedly  consented  to 
release  the  rule  regulating  demand  and  notice.    With  re- 
ipeet  to  bills  payable  after  sight,  or   notes  on  denmiKty 
when  the  action  is  to  chaige  the  drawer  or  endorser^  IKV 
specific  general  rule,  as  far  as  I  can  diteover,  having  beien 
laid   down   in  the  books,  other  than  that  reasonable  dilH 
gence  must  be  used,  we  cannot  expect  to  find  any  tbftig 
more   than    decisions  on  particular  cases,  upon  queitiion 
whether  they  constitute  reasonable  diligence  or  iiot.     Efo 
iar  as  they  go,  the  law  may  be  considered  ni  reduced  lo 
(Sertunty ;  and  a  similar  rule  will  be  applicable  to  silmlu^ 
cases.    But  when  a  new  case  arises,  where  the  fiacts  aie 
essentially  variant,  the  court  are  then  to  resort  to  the  gen- 
eral principle ;  and  adjudge  whether  the  new  case  is  iiifw 
ly  within  its  operation.    Indeed,  it  is  apparent  that  a  rtilof 
limiting  the  demand,  in  all  cases,  to  a  certain  number  of 
days,  on  bills  aftbr  right,  and  notes^  on  demand,  wouM'  be 
arbitrary,  and   inconsistent  with  a  consideration  of    tbe^ 
question  of  due  diligence,  which   implies  thef  exercise  of 
some  discretion,  varying  according  to  the  featufes  of  each 
particular  case.    The  discretion  to  be  exercised  is  a  legal 
one,  governed  by  the  principle  that  reasonable  diligence 
shall  be  used ;  and  disposing  of  the  question  presented  by 
the  given  case,  according  to  the  just  principles  resulting 
firom  the  rule.    If  this  is  not  a  mistaken  view,  it  wiff  be 
seen  how  foreign  the  question  is  from  the  duties  df  a  jtiry^ 
who  are  to  pronounce  on  facts  only,  unlesis  the  hw  and 
the  fact  are  so  blended  that  they  must  necessar^  pro- 
nounce [on  both.     In    such  cases,  however,  they  etemct 
usurp  the  legitimate  power  of  the  court ;  a  verdibt  against 
the  law  arising  on  the  facts  found  by  them  being  liable  to 
be  set  aside. 

On  this  question,  I  apprehend,  out  courts  have  held  u 
uniform  language.    It  is  the  same  as  that  of  lord  Mbna^ 
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fiOd/m  Tindal  v.  Brawn,    (1    T.  R.  168:)  ''What  is    ^^^ant. 
ifiason^ble  notice  is  partly  a  question  of  fact,  and  partly 


H  question  of  law.  Wherever  a  rule  can  be  laid  down  iymn 
with  respect  to  this  reasonableness,  that  should  be  decided 
b/  the  court,  and  adhered  to  for  the  sake  of  certainty." 
in  Fwrman  ▼.  Haskinj  (2  Caines,  372,)  the  court  say, 
^'  What  is  a  reasonable  time,  is  a  question  of  law,  if  the 
fiiots  ,be  agreed  on ;"  the  rule  I  take  to  be  universally  ap- 
plii^Ia,  as  well  to  bills  at  sight  as  others.  That  case  arose 
Qfx  ^  note  payable  on  demand.  Our  courts  have  adhered 
ff^  thiif  rule.  In  England  it  is  admitted  to  be  fluctuating. 
Ther^  seems  to  have  been  a  departure  from  the  doc- 
Uine  of  lord  Man^fidd ;  for  in  MuUman  v.  D^EguinOi 
(S  B.  BL  569,)  Eyre,  C.  J.  aays,  '<  It  must  always  be  for 
the  jury  to  determine  whether  any  laches  is  imputable 
19  the  plaintiff;"  and  in  Fry  v.  JEZiZI,  (7  Taunt.  398,) 
ii  is  spud  by  Gibbs,  P.  J.  "  It  would  be  a  question  for  the 
jff^y^  whether  there  has  been  a  default  to  present  the  bill 
sritbii)  a  reasonable  time."  The  rule  is  commented  on  io 
J[i^bi$Urfi  jf.  Parh^f  {6  East,  3  ;)and  not  definitely  ^t- 

The  rei^rks  of  lord  Q.  J.  ff^iUe0  in  BeU  v.  TVardell, 
ifiFiUtil\  B^.  904^)  where  a  custom  was  pleaded  for  the 
ifdiabitanta  of  a.tpwp  to  walk  and  ..ride  over  a  certain  close 
fi/t  gfl,gta^onable  times,  were,  that  what  was  deemed  a  rear 
fqn^abje  time  wa^  ^^onsidered  to  be  a  question  of  law  arising 
^iqX  of  |dl  the  circumstances.  He  observes,  the  court  were 
(b^  proper  judges;  ''for  what  is  contrary  to  reason  oan- 
|iot  be  consonant  to  law,  which  is  founded  on  reason ; 
jind}  therefore,  the  reasonableness  in  these  and  the  like 
^auies,  depends  on  the  law,  and  is  to  be  decided  by  the 
judges." 

The  rule  i^ts  on  this  gromid  with  us,  and  ought  not  to 
l^distorbed. 

The  pes^t  question  is,  has  there  been  unreasonable  de- 

,  Im  the  qase  of  Robi/Mon  v.  AmUf  (30  John.  146,)  tb^ 
iietipQ  was4tga^Dst  the.deffmdant  as  drawer  of  a  ,bi|}.  of  eir 
iObangp  in  ^KMNVtOi  flated  the  6tb  pf  Bfarch,  ISld,  upon 
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Tawmend  and  fVkitBf  in  NeuhYorkj  payable  60  days  after 
sight  to  iSfcrir  and  Robs  or  order ;  by  whom  it  waa  endoia^ 
ed  to  the  plaintiiT.  The  bill  was  presented  for  acceptanoe 
on  the  20th  of  May,  1819,  which  was  refused,  and  ootioa 
given.  One  question  was,  whether  the  bill  was  presented 
m  due  time.  The  question  was  ably  examined  by  chief 
justice  Spefuxr.  He  observes,  that  where  a  bill  of  exchange 
has  been  drawn  payable  at  sight,  or  any  specified  namber 
of  days  after  sight,  there  is  no  definite  or  fixed  rule  when 
the  bill  shall  be  presented  for  acceptance,  other  than 
this :  that  due  diligence  must  be  used ;  and  that  with 
respect  to  such  bills,  and  particularly  where  they  are  ne- 
gotiated by  the  payee,  there  is  much  more  latitude  as  to 
the  time  of  presentment,  than  where  the  bill  baa  a  fixed 
period  of  payment. 

The  bill,  in  this  case,  was  not  negotiated,  or  put  into 
circulation,  by  the  payee,  although  it  was  endorsed  by  hinL 
He  did  not  part  with  his  interest  in  the  bill ;  and  there- 
in the  cases  are  distinguishable.  Had  the  bill  been  pat  in 
circulation,  probably  the  question  of  laches  could  not  have 
arisen  ;  for  in  the  case  just  cited,  75  days  had  elapsed  be- 
fore presentment ;  and  yet  held  there  was  no  unreasonable 
delay.  Although  less  latitude  is  allowable  on  biHs  not 
negotiated,  yet  it  is  manifest  that  some  indulgence  is  al- 
lowed; and,  as  appears  from  the  case  of  MuUman  r. 
D*EguinOi  the  courts  had  been  very  cautious  in  fixing  any 
time  for  an  inland  bill  payable  at  a  certain  period  after 
sight,  to  be  presented  for  acceptance.  This  difficulty  moat 
always  exist,  when  it  is  considered  that  the  drawer  of  a 
bill  payable  after  sight,  has  himself  fixed  no  period  for  pre- 
sentment ;  but  left  it  to  be  governed  by  the  circamstanoea 
of  the  case. 

In  the  case  of  Field  v.  Niekerson,  (13  Moms.  Rep.  181,) 
the  action  was  by  the  endorsee,  against  the  endorser  of  a 
note  payable  on  demand.  A  delay  of  8  months  waa  hdd 
unreasonable.  The  court  considered  a  note  payable  on  de- 
mand, Hke  a  bill  payable  at  sight ;  that  in  the  latter  case, 
the  hdder  must  present  his  biQ  for  acceptanoe  within  *e 
leaaonabla  timei  fai  order  to  chaige  the  drawer;  end  m 
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the  former,  the  endorsee  must  make  a  demMd  within  ii     o^  mf' 
Teasoniable  time,  in  order  to  charge  the  endorser ;  that  thb    N.i^\?>%^ 
time  may  vary  according  to  the  circamstances  and-  situa^-       Ajmar 
fSoh  of  the  parties.    The  same  rule  is  recognized  in  £»o-       b«^. 
Me  ▼.  Dunlcin,  (7  John.  70.)     It  was  held,  in  that  case, 
that  there  is  no  precise  time  at  which  a  note  payable  on 
demand  is  to  be  deemed  dishonored.      Two  months  and 
one  day  had  elapsed  before  the  endorsement  was  made. 
It  was  held  that  the  maker  might  show  payment  to  the 
payee.    The  decision  seems  to  be  placed  on  the  ground 
that  no  particular  circumstances   were  disclosed   in    the 
'case ;  and  therefore  they  could  not  say  that  it  was  erro- 
neous to  let  in  the  defence.    In  iSiee  v.  Cunninghamy  (1 
Cotoen,  397,)  this  court   held  that  what  is  a  reasonable 
time,  is  a  question  of  law  to  be  decided  by  the  court ;  and 
that  5  months  was  an  unreasonable  delay,  whese  aH  the 
jMtrties  resided  in  the  same  city. 

If  no  particular  circumstances  had  been  stated  in  this 
case,  I  should  incline  to  think  there  was  unnecessary  de- 
lay ;  but  even  then,  it  may  be  observed  that,  in  the  cas- 
hes reported,  where  the  delay  was  heki  unreasonable,  a 
mudh   longer  time  had  intervened.    Here  were  only  39 
days  intermediate  the  date  and  presentment ;  and  it  may 
be  mferred  that  an  immediate  transmission  of  the  bill  hy 
mail,  was  not  contemplated.    The  payee  resided  in  Vir- 
*  ginla ;  and  was  about  returning  immediately  after  the  bill 
was  drawn.    He  resided  within  20  miles  of  the  drawee^. 
It  is  more  reasonable  to  suppose  that  the  payee  was  to 
have  been  the  bearer  of  the  bill.    He  might  not  incline  to 
risk  the  conveyance  by  the  mail,  or  transfer  the  bill  to 
4k  correspondent  in  Richmond ;  or  he  may  not  have  known 
a  proper  person  to  whom  to  commit  the  trust.    Be  this^  as 
^ft  may,  it  seems  to  me  that,  in  the  payee's  situation,  the  law 
did  not  impose  on  him  the  necessity  of  forwarding  by  mail, 
or  sending  a  special  agent. 

The  question,  then,  of  due  diligence,  turns-  oh  the  par- 
tieiilar  circumstances  disclosed.  The  only  fects  of  im- 
portanoe  that  enter  into  thia  view  of  the  case  are,  that  the 
payee,  bemg  at  the  distanoe,  say,  of  300  miles,  qr  mora, 
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4|^|B^J|^*  from  fiickmand,  wbeo  he  received  the  bill,  was  at  Uie 
\^^/>^  time  afflicted  with  a  violent  cough  and  asthma,  to  which 
'  Aymar  \^  {jg^  |ong  bcoQ  Bubject.  GtoTgt  W.  Bossett  testified^ 
Bmcs.  that,  after  the  payee  had  returned  home,  he  was  prevent- 
ed by  ill  health  from  presenting  the  bill ;  and  that  he  waa 
confined  to  his  house  by  sickness  between  the  3d  and  lOth 
of  January,  1823,  having  a  violent  cold  approaching  to 
pleurisy.  From  the  state  of  his  health,  it  may  well  be 
presumed  that  he  was  retarded  in  his  journey.  If  he  left 
NeW'York  the  13th  of  December,  and  arrived  at  home 
January  1st,  there  are  16  days,  a  period  unnecessary  for 
a  man  in  health ;  but  it  cannot  safely  be  affirmed  that  a 
person  laboring  under  a  severe  disease,  would  not  r^ 
maixe  that  length  of  time.  I  think  this  fact  is  a  sufficient 
answer  to  the  objection  of  unnecessary  delay  in  proceeding 
from  iVeti>-  York  to  Virginia.  While  at  home  be  was  dis- 
abled by  sickness  ;  and  within  a  few  days  deputed  Georgi 
W*  BasseU  to  transact  the  business  for  him.  I  cannot  say 
be  delayed  unreasonably,  nor  can  I  impute  laches  that  wiD 
exonerate  the  drawer. 

ChUty,  {in  his  Treatise  on  BiUs,  179,  or  PkiL  #4- 
1821,  page  212,)  lays  down  the  rule,  that  the  neglect  to 
make  a  presentment  at  a  proper  time,  may  be  excused  by 
illness,  or  other  reasonable  cause  or  accident  not  attribu- 
table to  misconduct  of  the  holder.  All  the  authoritj^ 
admit  that  the  circumstances  of  the  case  may  be  looked  iolo 
and  considered ;  and,  if  so,  I  am  of  opinion  that  in  this 
case  there  are  no  sufficient  grounds  to  exonerate  t}ie 
drawer. 

It  is  proper  to  add,  that  the  evidence  offered  of  its  being 
understood  between  the  parties  that  the  payee  was  to  canj 
the  bill  with  him,  should  have  been  admitted.  If  there. was 
such  an  understanding,  it  goes  to  fortify  the  condusion  that 
there  was  due  dili|;ence,  inasmuch  as  it  waived  tbe  men 
expeditious  mode  of  conveyance  by  mail,  and  ripkad  the 
dday  to  which  the  payee  might  be  exposed. 
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Tte  nonsuit  must  .be  set  aside,  and  a  new  trial  granted ;     ^^^^^f 
the  costs  to  abide  the  event*  \^^<v^ 

Motion  granted.        BTOormkli 

SuTHSRLiNDi  J.,  not  faaving  Ji^rd  the  argument,  gpiYO 
BO  opinion. 


M'CoRMicK  against  SissoN.(a) 


Casci  for  a  malicious  prosecdtion ;  tried  at  the  YateB    when  th« 
circuit,  March,  1824,  before  Thaoop,  C.  Judge.  uSSS^wi 

At  the  trial,  it  appeared  that  the  defendant  obtuned  a  JJSnSS^fc|^{|^ 
warrant  from  a  justice,  against  the  plaintiff,  on  a  charge  of  J[i^"  ^-^ 
theft,  and  when  he  was  brought  before  the  justice,  he  (the  a  jostic*,  but 
justice)  examined  some  witnesses ;  but  before  he  had  fin-'  c&iMe^tiM  pu^ 
ished  the  examination,  the  parties  declared  they  had  set-*  42i^^*uiir  tu^ 
tied  all  matters  of  difficulty  between  them  ;  and,  an  that  ^^UJj*^**  •■ 
account,  he  proceeded  no  farther.  The  defendant  moved  would  wmat 
for  a  nonsuit,  on  the  ground  that  the  plaintiff  had  notinaUcMNM] 
shown  that  he  was  acquitted  and  discharged  by  the  justice,  ^i^u^b 


but  the  motion  was  overruled.  Evidence  was  given  by  bl^'cawTMuiI 
the  plaintiff,  tending  to  show  that  Sisson  prosecuted  be-  ^^^^Jl^ 
fore  the  justice  with  the  view  to  coerce  a  settlement,  and  nMntmndooo 


surrender  of  the  property  alleged  to  be  stolen ;  and  the  c^  the  proMcu- 
judge'  decided  that  from  the  settlement,  together  with  oth-  ^',m^^^ 
er  cfvidence  given  on  the  part  of  the  plaintiff  to  show  ma-  SSff'^t^'wiiit 
lice  in  the  defendant,  both  want  of  probable  cause  and  mar  ^  P'^'^^  u 

CftUM     MllBt    09 

lice  might  be  implied.  He  submitted  to  the  jury,  upon  ahown  bj  the 
the  evidence,  whether  there  was  probable  cause.  Ver-^  Si^t'efche 
diet  for  the  plaintiff,  with  75  dollars  damages.  ^'^'whether 

there  be  prdbft« 

W.  M.  Oliver,  moved  for  a  new  trial.  He  said,  to  sup-  m^^'^^uoii 
port  the  action,  the  defendant  must  be  fully  acquitted  and  *^  ^'^  ■**  ***• 
discharge,  by  the  judgment  of  the  justice.  (Sdw.  N.  P. 
1064.  1  Satk.  20.  2  id.  456.  6  Mod.  261.  Esp.  N. 
P.  285.  2  Chit.  PI.  251,  precedents  and  notes.  1  Doug. 
2I&I  2  T.  A  831.)  In  Secor  V.  Babcocky  (2  John.  203,) 
th».  plaiBtiff  was  discharged  by  the  justice  for  want  of  pro* 

(i^  fUt  caw  ^imtf  decliM  in  AifMt  tarai,  lait. 
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bable  cause.    It  was  on  this  ground  that  the  action  was 
maintained. 

It  does  not  lie  with  the  defendant  to  shew  probable 
cause,  be  the  proof  of  malice  what  it  may.  Want  of  pro- 
bable cause  cannot  be  inferred  from  malice,  or  from  the  set- 
tlement. It  lies  with  the  plaintiff  to  shew  it  affirmativelj, 
substantially  and  ^expressly.  It  is  the  essential  ground  of 
the  action.  (1  T.  R.  544.  2  Phil  Ev.  112.  2  T.  R. 
231.  Selxv.  N.  P.  1063.  10  John,  106.  1  Camph.  Rtp. 
199,  202,  203,  and  the  notes,)  The  last  book  reviews 
the  doctrine,  and  settles  this  point  in  favor  of  the  defend- 
ant.    Indeed  all  the  cases  are  that  way. 

The  judge  should  not  have  submitted  the  question  of 
probable  cause  to  the  jury.  It  was  a  mixed  question  of 
law  and  fact.  (I  T.  R.  545.  Bui.  N.  P.  14.  JEsp.  N. 
P.  2'77.    2  Browne's  Penn.  Rep.  app.  42,  67,  64.) 

J.  Maynardy  contra,  insisted  that  the  abandonment  of 
the  prosecution  before  the  justice  should  be  taken  as,  at 
least,  prima  fade  evidence  of  want  of  probable  cause. 
(^Martin  v.  Lincoln^  BuL  N,  P.  13.) 

It  is  not  necessary  that  the  plaintiff  should  have  been 
acquitted.  It  was  enough  that  the  prosecution  was  deter- 
mined, or  had  ceased  in  any  other  way,  when  this  action 
was  commenced. 

It  is  certainly  competent  to  infer  a  want  of  probable 
cause  from  the  conduct  and  language  of  the  prosecutor. 
Beside,  it  is  contrary  to  a  well  settled  rule  of  evidence 
to  require  proof  from  the  plaintiff  that  there  was  no  proba- 
ble cause.  It  is  demanding  evidence  of  a  negative,  which 
it  is  always  difficult  to  obtain,  and,  in  most  cases,  impos- 
sible. 

The  counsel  cited  Cro.  Jac.  490 ;  1  Salk.  14 ;  1  SXr. 
1691 ;  2  John.  Rep.  203 ;  4  T.  R.  248 ;  and  he  denied 
that  the  case  of  Smith  v.  MDonaldy  (3  Esp.  Rep.  7,)  is 
law. 

CuriGj  per  Woodwobth,  J.  I  think  the  objectioB  tak- 
en, that  there  was  no  acquittal,  is  fatal.  *  The  juslioe  did 
not  decide,  whether  there  wert  grounds  for  the  complaint 
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or  not.  It  is  essential  that  the  plaintiff  prove  he  has  been 
acquitted.  The  discharge  must  be  in  consequence  of  the 
acquittal.  The  action  cannot  be  sustained  unless  the 
proceedings  are  at  an  end  by  reason  of  an  acquittal.  In 
this  case  the  proceedings  ended  in  consequence  of  a  settle^ 
tnent.  The  justice  heard  a  part  of  the  testimony  only, 
and  formed  no  opinion  on  the  subject.  (2  T.  JR.  231  • 
Doug.  215.    2  John.  203.) 

The  judge  also  decided  that  the  defendant  must  shew 
probable  cause.  I  apprehend  the  law  is  otherwise.  The 
want  of  probable  cause  is  the  gist  of  the  action ;  and  if  so, 
the  plaintiff  must  shew  it,  to  maintain  his  action.  (2  T.  jR« 
231.     10  John.  106.     1  Campb.  199.) 

The  judge  also  erred  in  submitting  to  the  jury  the  ques^ 
tion  whether  there  was  probable  cause.  Whether  the 
circumstances  alleged  are  true,  is  a  matter  of  fact ;  if  true, 
whether  they  amount  to  probable  cause  is  a  question  of  law. 
(1  T.  R.  545.    BuU.  JV.  F.  14.) 

The  verdict  must  be  set  aside,  and  a  new  trial  grantedi 
with  costs  to  abide  the  event. 

New  trial  granted^ 


ALBANY, 
Oct.  1SS7. 


Jackson,  ex  dem.  Norris  and  others,  against  Sioth. 

Ejectment  for  the  north  half  of  lot  No.  68,  Verona^  or  the  ori- 
Oneida  county  ;  tried  at  the  circuit  in  that  county,  Octo-  to  make^^^^ 
her  10th,  1826,  before  Williams,  C.  Judge.  It  appear-  ^^^  lender^ 
ed  that  the  lessors  of  the  plaintiff  were  the  heirs  of  R.  Jl'lfmacie^*'  *'* 
Norris ;  and  that  the  defendant  had  contracted  with  him  **"°"*  i<»"  ^ 

i_  aU  •  •  A-  r  u-  J  .the  borrower  in 

to  purchase  the  premises  m  question  of  him ;  and  was  m  one  ^ear,  at  a 
possession  under  the  contract.  Norris,  the  ancestor,  bad  ^'^rul?^«cu* 
given  to  him  a  bond  for  a  deed,  of  the  premises  in  ques*  .^  ^re  ^i 

usual  tenni,  will 

,  not  authorize  ft 

mrj  to  preauine  that  a  loan  in  the  next  jear  te  the  same  borrower,  for  a  difierent  aum,  on  the  same 

kind  of  security,  was  usurious  ;  or  that  a  security  in  the  same  form  taken  the  next  year,  for  a  different 

nuBL  was  a  renewal  of  the  former  security,  or  in  any  muiner  connected  with  it. 

The  general  character  or  h^it  of  a  usurer,  is  not  a  foundation  for  prestuniag  uaury  in  a  particular 


One  who  contracts  to  buy  land  of  another ;  and  enters  under  such  oootract,  is,  in  eiectment.  estoDoed 
to  shew  titU  cot  of  the  vendor.  '  ^       '^'^^ 


Ba|aMi6.  he  may  do  so,  if  the  costrad  be  nsunoos. 

Vol.  VU.  91 
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^UANT,  tioDy  being  the  same  as  the  defendant  deeded  to  Nanig, 
bearing  even  date  with  a  bond  from  the  defendant  to  NaT" 
ri$i  conditioned  for  $579.  The  dates  of  both  were  De- 
cember 97th,  1822 ;  and  the  bond  payable  at  instalments 
of  2,  5f  and  12  years. 

S.  Smith,  (a  witness  for  the  defendant,)  the  brother  of 
the  defendant,  testified,  that  the  defendant  had  possessed 
and  claimed  to  own  the  premises  in  question  for  18  yeaia: 
that  5  years  ago  this  fall  he  went  to  NorriSy  the  ancestor, 
to  borrow  money,  who  told  him  his  manner  of  letting  was 
at  75  dollars  on  300,  and  to  have  the  borrower's  knd 
made  over  to  him,  and  then  give  back  a  bond  for  a  deed ; 
and  that  he  had  loaned  money  to  the  defendant  on  thoie 
terms;  that  he  preferred  this  mode  as  the  easiest  and 
cheapest  way.  The  defendant  then  shewed  a  deed  in  fee 
of  lot  68  from  P.  S.  by  D.  C.  and  G.  S.  his  attornies,  (bat 
without  any  power  of  attorney  to  them,)  to  the  defendanti 
dated  June  5th,  1820.  J.  Phillips,  another  witness  for 
the  defendant,  testified,  that  5  years  ago  this  fall,  he  applied 
to  NorriSy  the  ancestor,  to  borrow  money,  who  stated  bw 
terms  at  ab<Mit  73  dollars  interest  on  300 ;  and  paying  in- 
terest on  the  whole,  and  that  he  could  have  it  at  10,  12  or 
15  years,  on  these  terms.  The  witness  objected ;  and  JVbr- 
r%8  replied  he  had  done  the  same  thing  by  the  witoesa' 
neighbor.  Smith,  the  defendant.  He  also  said  the  witness 
must  either  secure  it  by  bond  and  mortgage,  or  by  a  deed 
and  bond,  taking  a  bond  back  for  a  deed  ;  that  he  had  tsdi- 
en  a  deed  and  bond  from  Smith,  the  defendant,  and  given  m 
bond  for  a  deed  back.  The  defendant  then  offered  in  evi- 
dence, a  deed  from  the  defendant  to  Norris  of  the  promises 
in  question,  dated  December  1st,  1821.  This  was  objected 
to  hs  irrelevant,  but  admitted.  It  expressed  a  oonsideratios 
of  S70  dollars. 

The  judge  charged  the  jury,  that  if  they  believed  the 
defendant's  witnesses,  the  arrangement  between  NtnriB 
and  the  defendant  amounted  to  an  agreement  to  rsoeive 
more  than  7  per  cent,  per  ann.  on  a  loan  of  money ;  that 
the  bonds  executed,  therefore,  were  void  for  usoiy ;  IIhU 
there  was  no  positive  proof  that  the  contradt  for  a  pmdMise 
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ud  itle  given  in  evidence,  were  renewak  of  the  former     ^^^^}2i^» 
bonds,  or  bad  any  connexion  with  them ;  and  they  ought 


▼. 


not,  without  satisfactory  evidence,  to  presume  that  the  JMkioa 
bonds  of  1822,  were  connected  with  those  of  a  previous 
year;  but  that,  if  the  jury  thought  the  facts  proved  in  the 
case  would  warrant  it,  they  might*  presume  a  connexion, 
or  that  the  bonds  of  1822  were  renewals  of  those  in  1821. 
In  that  case,  the  defendant  would  be  entitled  to  their  ver- 
dict ;  otherwise  the  plaintiff. 

Verdict  for  the  defendant. 

A  motion  was  now  made  in  behalf  of  the  plaintiff  for  a 
new  trial.  • 

O.  C«  BronBon^  for  the  plaintiff, 

J.  A»  Spencer^  contra. 

C^ria^per  Sctheblahd,  J.  The  judge  erred  in  iati- 
■Mtting  to  the  jury,  that  they  might  legally  presume  the 
bonds  of  December,  1822,  a  renewal  qf^  or  connected  with 
the  f$8wriau9  loan  (tf  1821.  There  were  no  facts  in  the 
case  which  could  legally  warrant  such  a  presumption* 
That  Norria  made  an  usurious  loan  to  the  defendant  in 
1821,  for  370  doUani,  was,  perhaps,  sufficiently  establbh* 
ed ;  but  there  was  not  a  particle  of  evidence  to  connect 
the  loan  of  1822  with  that  transaction.  It  was  for  $579 ; 
nearly  double  the  former  loan.  It  was  not,  therefore,  at 
nU  events,  a  mere  renewal  of  the  former  bond ;  and  it  is 
necenary  to  presume  another  loan  added  to  the  original 
ram ;  ind  both  embraced  in  the  latter.  This  may  have 
been  the  fiict ;  but  there  is  not  a  particle  of  evidence  to 
ihew  k.  The  evidence  makes  out  that  Norria  was  in  the 
kaUt  of  loaning  money  at  uawrioua  interest ^  and  it  is  al- 
together probable  that  this  was  a  loan  of  that  description ; 
nnd  the  jury,  undoubtedly,  founded  their  verdict  very 
■Mich,  if  not  entirely,  upon  the  fact  of  his  general  charao- 
ler  or  habit  as  a  usurer.  That  is  not  a  legal  foundatiod  for 
fhn  verdict  The  transaction  of  1821,  therefore,  should 
have  had  no  influence  upon  the  verdict ;  and  the  judge 
•boaU  have  so  chaiged  the  jury« 
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oeL^?'  '^'^  defendant  having  taken  a  contract  from  NorrU,  for 
the  purchase  of  the  premises  in  question,  was  estopped 
from  denying  bis  title,  or  shewing  title  in  himself^  onlesB 
he  could  succeed  in  proving  the  whole  transaction  to  haire 
been  a  cover  for  an  usurious  loan.  In  that  he  failed.  The 
charge,  therefore,  was  erroneous ;   and  the  verdic:!  s^geintt 

New  trial  granted. 


▼. 


WAncMAK  again^  Spragub. 


bbMiafMi      On  this  cause  being  called  at  the  last  Oneida  ciicoit, 
JUdliM^irat  Williams,  C.  Judge,  presiding,  the  defendant  interpond. 
2l2U^J^  a  challenge  to  the  array  as  follows:     <' Because  be  saith 
mm^r'lSm^  ^  ^^  ^  panel  of  the  jurors  drawn  and  made,  and  by  whom 
fim,md  «M  so  the  tmth  of  the  matter  was  to  be  known  between  the  aid 

•A  ih»  law  of 

■Mk-  Bwrr  fVakemaHy  plaintiff,  and  the  said  Ezra  Sjjnagwm^ 
defendant,  was  drawn,  arrayed  and  made  by  John  IL  0»- 
Iram,  county  clerk  of  the  county  of  Oneidaj  from  the  bodj 
of  which  county,  the  jury  aforesaid  come ;  and  that  he  the 
said  JoAn  H.  Osiram  was,  at  the  time  of  the  drawing  of  the 
jury  aforesaid,  and  at  the  time  of  making  the  panel  afore- 
said, by  him,  the  said  Jokn  H.  Ostramj  and  continoeny 
from  thence  hitherto  hath  been,  and  still  is  county  derk  of 
the  county  of  OntHOj  aforesaid,  to  wit,  at  lltioa  in  said 
county ;  and  that  be,  the  said  JoAn  Bl.  OMtroMf  is  the  at* 
loniey  of  the  said  Bmrr  fVakmum,  the  pkintiff  in  tlw 
now  anit,  between  whom  and  the  said  Esara  S^prmgfm,  the 
defendant,  the  matter  in  difierenee  is:  and  timt  the  nd 
Jokm  H.  Oftram  was,  on  the  day  and  at  the  plaoe  of  the 
drawing  of  the  jurors  of  the  jury  aforesaid,  and  of  nmiaag 
end  arraying  the  panel  aforesaid,  and  from  thenceforth  hi- 
therto ooatinoally  hath  been,  and  still  is  the  attorney  of  the 
said  Bwrr  fVakeman  against  the  said  Ezra  ^^ragwe  in  this 
behalf,  to  wit,  at  Uiica  aforesaid ;  and  that  the  said  lakm 
H.  Otfrom,  coonty  derk  of  the  county  of  Chmda  afon^ 
aid,  and  the  said  Jote  H.  Chirmm,  the  attorney  ef  the 
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Burr  Wakeman  in    this  behalf,  against  the  said  Ezra     i?^fSf> 
Sprague,  is  one  and  the  identical  same  person,  to  wit,  at 
Che  place  aforesaid ;  all  of  which  the  said  Ezra  Sprague 
is  ready  to  verify.     Wherefore  he  prayeth  judgment ;  and 
that  the  said  panel  may  be  quashed." 

To  this  challenge,  the  plaintiff  demurred  generally.  The 
defendant  joined  in  demurrer ;  and  the  circuit  judge  pro- 
nounced the  challenge  insufficient.  The  defendant  then 
declined  to  appear ;  and  an  inquest  was  taken  against  him 
by  default ;  damages  $2105. 

On  these  facts,  a  motion  was  now  made,  in  behalf  of  the 
defendant,  to  set  aside  the  inquest ;  and  for  the  motion 
were  cited,  Cro.  Eliz.  654,  case  15  ;  3  Burr.  1847,  1854; 
6  John.  133  ;  9  id.  260 ;  Co.  Lit.  156,  a,  and  158  ;  Cowp. 
112;  10  John.  107;  Archb.  Pr.  181,  sect.  2;  1  U.  L. 
327,  «.  8 ;  I  Coweny  433  ;  and  id.  436,  note. 

It  was  said,  that  1  jR.  L.  417,  s.  10,  allowing  county 
clerks  to  practice  in  the  supreme  court,  did  not  alter  the 
eommon  law,  so  as  to  give  attorneys  greater  privileges 
than  they  had  before.  Beside,  this  trial  was  in  the  cir- 
cuit ;  not  in  the  supreme  court.  ( Constitution,  art.  5,  sect. 
4  and  5.    Laws,  sess.  46,  ch.  182,  s.  5.) 

The  county  clerk  has  a  discretion,  as  to  who  shall  serve 
as  jurors.  (1  jR.  jL.  323,  s.  11.  Laws,  sess.  46,  ch.  269, 
8.  II,  Fees  of  Clerks.)  He  keeps  the  official  minutes  of 
his  own  cause,  makes  his  own  certificate,  files  his  own  re- 
cord, &c.  {Laws  A.  Y.  sess.  46,  ch.  26,  s.  II,  as  to  fees 
af  clerks.) 

D.  Burwell,  for  the  motion. 

J.  H.  Ostram,  contra. 

Curia.  It  was  no  doubt  well  settled,  at  common  law, 
that  the  empanelling  of  a  jury  by  the  attorney  of  either 
party,  was  cause  of  principal  challenge  to  the  array. 
{Baylis  v.  Lucas,  1  Cowp.  112.  WaJtHns  v.  WeaiDeri 
10  John.  107.)  These  were  cases  of  the  empanelling 
and  summoning  officer,  who  was  attorney  for  the  party. 
And  under  our  system  of  selecting  and  summoning  jurora 
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Ai^BANY,     iQ  courts  of  recordy  by  which  the  iheriflf  has  no  legal  poi^ 
«r  of  choice,  it  has  been  boldeo  a  good  cause  of  challeoga, 
Ibat  he,  (being  a  party,)  summoned  the  jury.     (  fFood$  t. 
Rowan,  5   John.    133.)     He   may  abuse    his    power  by 
omitting  to  summon  a  part ;  and  this  is  the  ground  takaa 
by  the  court.    The  power  of  selection,  if  he  will  lUegMj 
eiert  it,  therefore,  exists  to  a  certain  extent.     But  we  per- 
Gei?e  hardly  a  chance   to  exert  such  a  power,  with  the 
clerk.    The  names  of  persons  qualified  to  serve  on  jurias 
are  first  transmitted  to  him  by  town  officers.     These  being 
written  on  ballots,  and  placed  in  a  box,  a  sufficient  nam- 
ber  to  make  the  jury  for  the  circuit,  are  to  be  poUiely 
drawn  by  him  14  days  before  the  circuit ;  previous  public 
notice  of  10  days  being  given  as  to  the  time  and  plaoe  of 
drawing.     (1    R.  L.    328,  9,   330,  sesa.   37,    ch.  171.) 
His  character  of  attorney  is  known  to  the  opposite  party, 
who  may  attend  the  drawing.    The  right  of  challenge  to 
the  array  still  remains,  for  any  specific  abuse  by  tbe  clerk; 
(Gardner  v.  Turner,  9  John.  260 ;  Pringle  t.  Hu$e,  I 
Cowen,  432 ;)  and  a  challenge  to  the  polls  may  be  intef* 
posed,  with  time  and  opportunity  to  detect  and  bring  for- 
ward particular  objections.    After  securing  all  these  advan- 
tages, the  legislature  have  themselves  provided,  that  deriw 
of  circuits  may  practice  as  attorneys  in  the  supreme  oonrt 
(1  R.  L.  417,  18,  9.  10.)    It  is  hardly  to  be  soppoaed, 
that,  after  such  labored  enactments  to  secure  a  general  ju- 
ry for  the  circuit  by  lot,  the  legislature  meant  to  adhere  to 
tbe  old  and  inconvenient  practice  of  the  sheriff  inpandv 
ling  and  summoning  a  particular  jury  for  every  cause  m 
which  the  clerk  should  happen  to  be  concerned  aa  attorney 
for  either  party.    Yet  such  would  be  the  consequence  of 
sanctioning    this    challenge.     They  rather  seem   to  have 
supposed   that,  so  many  guards  being  interposed  against 
abuse,  there  could  be  no  danger  in  uniting  the  oflioe  of  at- 
torney and    clerk  in  this  particular  instance.     Otherwiaa 
they  would,  probably,  have  forbidden  him  to  act  aa  attomaf 
in  tbe  court  of  which  he  is  clerk,  without  exception.    They 
Intfe  done  so  of  other  clerks ;  and  the  prohUntion  is  alii 
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more  extensive  as  to  sheriflfs  and  coroners.     (1  JR.  L.  417| 
18, «.  10.) 

Upon  the  whole,  we  think  the  circuit  judge  was  right 
in  sustaining  the  demurrer. 

Merits  are  sworn  to  by  the  defendant,  but  we  can  not 
interfere  on  that  ground.  The  defendant  should  have 
gone  to  trial.  This  would  have  waived  no  right  to  raise 
the  present  objection,  on  motion  or  writ  of  error.  The 
challenge  was  merely  technical.  No  actual  abuse  was 
pretended,  or  is  now.  There  is  no  pretence  that  the  par- 
ty would  not  have  had,  in  fact,  as  fair  a  trial  as  if  the  jury 
bad  been  drawn  by  a  stranger.  No  substantial  excuse  fer 
not  trying  is  given. 

Motion  denied. 


ALBANY, 
Oct.  1827. 


Jackson,  ex  dem.  Butler,  against  Widgxr. 

Ejectmxnt  ;  tried  at  the  Chenango  circuit,  August 
96tb,  1823,  before  Nelson,  C.  Judge;  when  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this 
court,  on  a  question  of  law  arising  upon  the  construction 
of  a  deed  from  Thomas  Butler  to  Eli  fVidger^  dated  the 
1st  of  May,  1805. 

The  fee  of  a  large  tract  of  land  called  Butkr^a  Range, 
being  in  Benjamin  Butlefj  the  lessor  of  the  plaintiff,  he, 
on  the  10th  of  December,  1803,  conveyed  it  to  Thomas 
BfUler  in  trust  for  himself  {B.  F.);  and,  on  the  30th  of 
July,  1807,  Thomas  Butler  re-conveyed  to  Benjamin  But' 
ler,  excepting  such  parts  as  he  (T.  B.)  had  sold.  While 
the  title  was  in  Thomas  Butler,  (May  1st,  1805,)  he  coikp 
v^ed  in  fee  to  Eli  Widger,  under  whom  the  defendanl 
claims,  a  piece  of  land  described  as  follows :  ^^  Beginning 
on  the  east  line  of  Butler's  tract,  called  The  Range,  at  the 
corner  of  lots  No.  11  and  12  of  the  same  range;  thence 
west  41  cb.  and  50  1.  to  the  centre  of  the  mill-creek ; 
thence  up  the  centre  of  the  same,  as  iar  as  vrill  mako 
Mrtbem  htitiide  38  ch.  SO  1.  to  the  Fan  clearanoe,  lo 


In  th«ae- 
■eriptkm  of  htad 
bjr  mcooreT* 
ance,  anjr   par* 
mmneot  obi#ct 
fixed  oponbf 
thepvtiM, 
eootrolt  tM  di*» 
tmnce;  aada 

peniMUMQtob- 
JmI  within  thn 
rale. 

Wlieretlie 
l»artiettonco»* 
▼ejance  of  land 
cmiiaed  it  to  W 
ran  out  and  Ml. 
off  to  thegraar 
tee,bsr  aaor- 
▼ejKir.  who  rav 
a  nttle  bejond? 
one  of  the  ob- 
lectf  pecified 
m  the  deecrip^ 
tion;  hMt  thaT 
after  90  jrMny 
the  grantor,  and 
thoee  ciainnaf 
ander  him,  wafT 
condttdedbf 
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ALBANY,    called :  thence  cast  49  ch.  to  Guy  Richarda'  wett  line : 

Oct  18C7  17  # 

thence  southerly  along  said  hne,  38  ch.  50  I.  to  the  pli 


w. 


of  beginning."     12%  tVidger  conveyed  to  the  defendant 
Widfvr.      50  acres  on  the  north  side  of  the  last  tract.     The  Farr 
clearance  did  not  touch  the  creek. 

The  plaintiff  insisted  that  the  defendant  had  taken  pot- 
session  beyond  his  northern  boundary;  and  it  was  obn- 
ous  from  a  recent  survey,  that  he  had  done  so  to  a  small 
extent.  The  Hne  of  38  ch.  and  50  1.  fell  short  of  the  de- 
fendant's north  fence  5  or  6  rods ;  and  disregarding  the 
distance,  he  had  encroached  a  trifle  on  the  Farr  clearing. 
But  it  appeared  that  a  surveyor  sent  on  by  Thomas  Bui* 
ler  in  1805,  had,  in  company  with  Eli  fVidger,  the  pur- 
chaser, surveyed  his  purchase  under  the  deed  from  T. 
Butler,  with  which  the  defendant's  possession  now  agreed. 

J.  A  CoUiery  for  the  plaintiff.  The  defendant  can  on- 
ly hold  his  length  of  38  chains  and  50  links.  The  Farr 
clearing  is  not  such  a  fixed  and  permanent  boundary  as 
will  control  the  distance  within  Jackson  v.  Camp^  (1  Caw- 
en,  612.)  At  any  rate,  he  roust  be  confined  to  the  moat 
southerly  point  in  the  Farr  clearance ;  in  which  hat  caaa 
we  are  entitled  to  recover  a  strip  13  links  wide  along  the 
north  line.  If  the  defendant  is  not  stopped  here,  there  is 
no  point  by  which  he  can  be  restrained  at  all,  the  Farr 
clearance  not  reaching  the  creek. 

L.  Clark,  contra.  The  cases  of  Netveom  v.  Priar'e 
lessee,  (7  Wheat.  8,  9,  10,)  and  Preston's  heirs  v.  Bow^ 
mar,  (6  id.  580,)  contain  the  doctrine  as  it  now  exists,  in 
relation  to  the  controlling  eflect  of  any  certain  object  in 
the  line  of  a  deed.  It  puts  the  distance  out  of  question ; 
and  it  makes  no  difference  whether  the  object  be  the  Farr 
clearance,  or  a  stone,  or  a  marked  tree.  The  nearest  point 
of  the  Farr  clearing,  according  to  the  defendant's  evidence, 
would  agree  with  his  fence ;  but  suppose  there  is  the  tri- 
fling difference  contended  for :  then  the  location  of  the 
parties  under  whom  the  defendant  claims,  should  bind. 
It  has  been  acquiesced  in  for  more  than  20  yeara.  ( Jodb- 
aofi  ▼•  OgdeHf  7  John.  238.) 
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Curiay  per  Savage,  Ch.  J.  The  defendant  was  entitled 
to  go  to  the  Farr  clearing,  although  the  distance  might 
exceed  the  38  chains  and  50  links  given  by  the  deed.  This 
was  so  expressly  settled  in  Jackson  v.  Camp,  (1  Cowefif 
612.)  And  though,  strictly,  the  defendant  should  have 
been  bounded  on  the  south  of  the  Farr  clearing ;  yet,  as 
the  surveyor  of  Thomas  Butlery  who  must  be  considered 
his  agent  for  the  purpose,  settled  the  line  where  it  now  is, 
probably  to  make  it  straight,  I  think,  after  20  years  acqui- 
•tfceoce,  the  plaintiff  is  too  late  to  disturb  the  location, 
even  if  he  could  have  done  so  at  an  earlier  period.  {Jack- 
son  V.  Ogden,  7  John.  238.) 
In  my  opinion,  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 
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RiNe  against  Wheeler. 


Motion  in  arrest  of  judgment,  on  the  ground  that  seve-  Words  char^ 
ml  counts  of  the  declaration,  which  contained  16  counts  in  wfui  perja^t!^ 
the  whole,  for  verbal  slander,  were  defective  in  substance.     Jj'tb  ^eouowf 

The  1st  count  charged,  that,  before  the  grievances  »°  **».«<»*^«  « 
complained  of  in  the  first  seven  counts,  at  a  hearing  before  n»r  not  be  ae- 
referees  appointed  by  this  court,  in  a  cause  wherein  the  mgiy  \m  they 
present  defendant  was  plaintiff,  and  Meach  ^nd  Alendorf  "^^l^'Zn^ 
were  defendants,  the  plaintiff  in  this  suit  was  examined  on  «o"»>y»  7t^r* 

'  ^  were  not   petti* 

oath  as  a  witness  for  the  defendants;  that  his  evidence  ne»^  to  the  m- 
was  material  to  the  issue ;  and  that  the  plaintiff  there,  (the  waa'or  wm  not 

color  for  making 
the  imputation ; 
or  at  they  were  or  were  not  spoken  with  a  design  to  slander  the  witness,  &c 

The  pnvtlege  of  a  party  is  the  same  on  such  an  occasion  as  that  of  counsel.  And  if  either  of  them 
mtk  slanderous  words  ot  a  witness  or  party,  impertinently  and  without  proper  cause,  an  action  of 
nuider  lies. 

A  declaration,  therefore,  charging  an  imputation  of  perjury  to  hare  been  made  in  addressing  rtfor- 
oes  by  a  party,  upon  the  plaintiff,  a  witness  in  the  causa  against  the  party ;  and  that  it  wai  mad« 
fUaely  and  maliciously,  the  Terdiet  being  for  the  plaintiff,  is  good  on  motion  m  arrest  of  judgment. 

On  a  motion  w  arresL  for  defects  in  a  declaration,  the  court  cannot  look  out  of  the  reeord,  except  for 
the  purpose  of  seeing  whether  the  verdict  may  not  be  applied  to,  and  a  judgment  rendered  upon  good 
counts,  though  some  are  bad. 

For  this  purpose  only  can  the  judge's  notes  at  the  trial  be  used. 

Vol.  VII.  92 
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present  defendant,)  in  addressing  the  referees  while 
sembled  for  the  purpose  of  hearing  the  cause,  with  iotenl 
to  injure  and  defame  the  present  plaintiff,  falselj  and 
liciously  published  of  the  present  plaintiff,  and  of  the 
dence  given  by  hiro,  these  false,  scandalous,  malicious  and 
defamatory  words:  '^The  perjured  scoundrel  has  sworn 
that  I  had  charged  him  with  money,  which  he  had  handed 
me  to  pay  for  him  at  the  banks  and  elsewhere.  TUs  is 
fidse."  The  2d  count  charged,  that  in  the  hearing  of  tlis 
referees,  while  convened  for  hearing  and  examining  the 
matters  in  controversy,  and  after  the  plaintiff  had  givoi 
material  evidence  before  them,  the  defendant,  in  the  pre- 
sence and  hearing  of  them  and  others,  said  of  the  plaintiff 
and  his  evidence,  *'  What  he  swore  is  false  and  I  can  prove 
it."  The  3d  count  charged  these  words  to  have  been  ut- 
tered under  similar  circumstances :  ''  The  facts  the  perjur- 
ed villain  has  sworn  to,  are  false,  and  I  can  prove  it'' 
The  4th  count,  (with  similar  circumstances,)  cbaiged 
these  words :  "  I  shall  prove  to  you,  that  what  be  hu 
sworn  to  is  false."  The  5th  count,  (under  similar  circinn- 
stances,)  charged  these  words  to  have  been  spoken  of 
the  plaintiff:  <<That  villain  has  perjured  himself/'  The 
6th  count,  (charging  similar  circumstances,)  waS|  **  The 
perjured  villain  has  sworn  to  facts  which  I  shall  prove  to 
you  to  be  false."  The  7th  count,  (charging  similsr  circnnH 
stances,)  was,  '*  You,  (the  plaintiff  meaning,)  are  a  peijor- 
ed  scoundrel."  None  of  the  counts  except  thefint,  chturg- 
ed  the  words  expressly  as  having  been  addressed  to  the  re- 
ferees ;  and,  after  the  first  seven,  none  were  qnesdoned  oo 
the  motion  as  defective.  AH  the  first  seven,  however,  stat- 
ed the  words  to  have  been  pronounced  in  the  hearing  of 
the  referees,  while  they  were  convened  for  the  purpose 
of  hearing  and  examining  the  matter  in  controversy  ;  and 
charged  the  words  to  have  been  spoken  falsely  and  ma- 
liciously. 

A  general  verdict  was  found  for  the  plaintiff  at  the 
Dutchess  circuit,  before  Emott,  C.  Judge ;  a  copy  of 
whose  notes  were  now  produced  by  the  plaintiff^  to  show 
that  the  evidence  was  applicable  to  the  counts  foUowii^ 
the  '7th ;   and  it  was  insisted,  that,  if  the  other  connts 
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should  be  ooDsidered  bad,  the  verdict  might  be  sustainedi 
by  this  court  so  amending  the  postea^  that  it  should  apply 
to  the  good  counts  only.  But  it  will  be  seen  by  the  opin- 
ion of  the  court,  that  they  did  not  deem  it  necessary  to 
consider  this  branch  of  the  case. 


ALBANY. 

OcUlSST. 


T.  J.  Oakley,  for  the  defendant.  The  question  is, 
whether  a  man  acting  as  counsel,  or  advocating  his  own 
cause,  may  speak  harshly  of  a  witness  against  him,  the 
remark  being  pertinent  to  the  cause.  We  contend  that 
ke  is  accountable  at  no  tribunal  other  than  the  one  which 
he  addresses.  Counsel  should  not  be  embarrassed  by  con- 
tinually balancing  in  their  minds,  whether  the  remark  he 
18  about  to  make  be  slanderous  or  not.  Suppose  that  in 
opening  the  case  of  a  defendant,  he  tells  the  jury  that  a 
witness  for  the  plaintiff  has  sworn  falsely ;  that  he  knows 
what  he  has  sworn  to  be  false;  and  will  prove  it  to  be 
00 ;  are  this  court  prepared  to  say,  that  an  action  of  slan- 
der will  lie,  whether  the  remark  be  well  or  ill  founded  ? 
This  is  an  ordinary  occurrence.  Yet  was  a  witness  ever 
known  to  bring  an  action ;  and  put  the  counsel  to  prove 
the  truth  of  what  he  said  in  another  place  ?  Ought  this  to 
be  so  ?  Such  a  doctrine  will  present  a  very  serious  embar- 
rassment in  the  trial  of  causes.  If  Mr.  Wheeler  had  sim- 
|ily  used  the  language  suggested,  there  can  be  no  pretence 
tint  be  would  have  been  liable.  And  shall  he  be  so,  be- 
cause he  saw  iSt  to  put  the  case  in  stronger  language  ?  The 
rule  of  law  can  not  be  changed  by  such  a  circumstance ; 
and  we  think  the  authorities  will  sustain  this  motion  in 
arrest.  {Bui.  N.  P.  8,  10.  1  Bin.  178.  2  Burr.  807. 
Stark,  oa  JSOander,  207.  Cro.  Jac.  90.  Anth.  N.  P. 
182.     I  B.  ^A.  232,  236.) 

D.  B.  TaUmadge,  contra.  It  has  generally  been  sup- 
posed by  community,  and  still  more  generally  by  the  pro- 
fession, that  the  character  of  counsel  protects  him  in  mak- 
ii|g  any  charge ;  and  it  is  well  that  a  case  is  before  the 
4saart  in  which  the  question  is  to  be  settled.  We  concede 
that  where  counsel  speak  pertinently  to  their  cause,  they 
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are  in  general  protected.  Where  there  is  probable  cause, 
they  may  animadvert  on  witnesses  and  their  testinnoDy 
with  much  freedom.  But  we  deny  that  a  case  can  be  im- 
agined in  which  they  may,  falsely,  wilfully  and  malicious- 
ly do  this.  Such  is  the  charge  in  the  seven  first  counts 
of  the  declaration ;  and  the  jury  have  found  it  to  be  true. 
Courts  will  not  examine  particularly.  The  rule  is  the 
same  as  in  actions  for  malicious  prosecution.  Probable 
cause  is  a  protection.  Counsel  should  keep  themselves 
within  the  bounds  of  official  duty.  They  arc  to  examine 
the  facts ;  and  address  the  understanding  of  the  court  and 
jury  in  communicating  these  facts;  They  can  not  go  be- 
yond this.  The  example  put  of  opening  counsel  goes  too 
far.  The  counsel  impeaching  the  witness  should  qualify 
his  address  by  referring  it  to  instructions  from  his  client. 
But  even  with  instructions,  I  ask  whether  an  action  should 
not  lie  for  calling  a  witness  a  perjured  scoundrel  ? 

In  this  case  the  court  will  not  take  notice  that  the  de- 
fendant was  counsel.  He  does  not  appear  to  be  so  in  any 
part  of  the  declaration.  He  was  a  party  ;  and  other  coun- 
sel might  have  been  engaged  in  conducting  the  cause  for 
him.  The  privilege  contended  for  should  not  be  'extend- 
ed  to  a  party,  even  if  it  belongs  to  counsel.  If  it  be,  all  a 
man  wishing  to  slander  his  neighbor  has  to  do,  will  be  to 
bring  an  action,  call  him  as  a  witness ;  and  then  he  may 
publish  him  to  the  world  as  a  perjured  scoundrel  with  per- 
fect impunity. 


Oakley  J  in  reply.  The  rule  for  which  we  contend,  was 
established  with  a  view  to  secure  freedom  of  discussion 
on  trials  at  law.  The  v/ords  falsely  and  maliciotssly,  used 
in  the  declaration,  are  of  no  avail,  if  the  facts  set  forth  in 
the  declaration  rebut  such  epithets.  The  court  will,  I 
think,  find  the  privilege  for  which  we  contend,  very  well 
established  and  very  broad  in  its  application. 

Curia,  per  Woodworth,  J.  The  counts  in  the  decbb- 
ration  charge  the  speaking  of  the  words  in  various  ways; 
and  the  weight  of  evidence,  as  derived  from  the  judge'iB 
notes  is,  that  they  were  spoken  while  the  defendant  was 
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summing  up  to  the  referees.  There  is,  therefore,  no  sufR- 
cjent  ground  for  entering  the  verdict  on  any  of  the  counts 
which  state  the  speaking  of  the  words  without  reference 
to  the  hearing. 

The  words  proved  are  actionable  in  themselves,  unless 
justified  by  the  occasion  and  manner  of  speaking.  If  the 
4th  and  6th  counts  are  defective  in  substance,  the  evidence 
will  warrant  the  application  of  the  words  to  the  1^^,  2d  and 
3d  counts,  which  are  indisputably  good.  There  is,  how" 
ever,  no  necessity  of  confining  the  verdict  to  any  one  or 
more  of  the  counts  which  charge  the  speaking  before  the 
referees.    They  are  substantially  the  same. 

The  question  then  arises,  whether  these  counts  state 
a  valid  cause  of  action.  It  is  proper  to  remark  here,  that, 
as  the  judge's  notes  can  be  looked  into  for  the  single  pur-> 
pose  of  ordering  a  judgment  upon  particular  counts,  their 
office  is  performed  when  that  object  is  answered  or  denied. 
On  the  motion  in  arrest,  we  cannot  look  out  of  the  re- 
cord ;  and  are,  therefore,  not  in  a  situation  to  determine 
whether  the  charge  made  by  the  defendant,  was  pertinent 
to  the  cause  or  not,  or  whether  there  was  any  thing  in  the 
evidence  given  at  the  hearing,  in  the  slightest  degree  to 
virarrant  or  call  for  the  imputation  made.  The  defend- 
ant has  placed  himself  under  this  disadvantage  by  omittin|^ 
to  put  the  facts  constituting  his  defence  upon  rccoi'd  * 
and  thereby  presenting  to  the  court  a  view  of  the  whdld 
ground.  We  cannot  take  notice  of  any  thing  more  than 
that,  in  the  course  of  a  trial  before  referees,  after  the  plain- 
tiff had  testified,  the  now  defendant  made  a  charge  Amount- 
ing to  perjury.  Such  is  the  import  of  any  set  of  tbe^e 
words  when  applied  to  testimony  material  to  the  issue.  The 
declaration  also  shows,  that  the  defendant  was  acting  in  the 
capacity  of  a  party,  he  being  plaintiff  in  the  cause ;  and 
perhaps  we  may  recognize  him  as  a  counsellor  of  this  court, 
(which  is  the  fact,)  although  he  is  not  stated  to  be  so  in  the 
pleadings.  But  if  acting  as  a  party  only,  I  consider  that  the 
privilege  claimed  for  counsel  equally  attaches ;  and  there- 
fore the  omission  is  not  material. 


ALBANT. 
Oct.  lSt7. 
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I  thiok  it  follows,  from  this  state  of  the  case,  tbat^  in 
order  to  arrest  the  judgment,  the  court  must  be  satisfied 
that  counsel  are  protected  for  words  spoken  by  them  oo 
the  trial  of  a  cause,  although  they  may  have  been  false,  and 
uttered  Wilfully  and  maliciously,  and  were  irrelevant;  end 
although  neither  the  evidence  nor  circumstances  afford  a 
suspicion  to  warrant  the  accusation.  Admitting,  as  I  do, 
the  great  latitude  allowable  to  counsel,  which  may  frequent- 
ly be  abused  with  impunity,  I  do  not  think  the  rule  can 
legally  be  carried  to  the  extravagant  length,  for  which  it 
seems  necessary  the  defendant  should  contend. 

The  rule  as  laid  down  by  BuUer  in  his  treatise  of  the 
law  of  nUi  prius,  appears  to  be  just  and  reasonable.  He 
observes,  ''The  defendant  may,  by  way  of  justification, 
plead  that  the  words  were  spoken  by  him  as  counsel  in  a 
cause ;  and  that  they  were  pertinent  to  the  matter  in  ques- 
tion." {Bui.  N.  P.  10.)  In  Brook  v.  Montague,  (Ov. 
Jac.  90,)  the  extent  of  the  privilege  claimed  was  com^ 
mented  on,  and  some  points  resolved.  It  is  there  laid 
down,  that,  *'  a  counsellor  hath  a  privilege  to  inforce  any 
thing  which  is  informed  him  by  his  client,  and  to  give  it  in 
evidence,  U  being  pertinent  to  the  matter  in  queetion; 
and  not  to  examine  whether  it  be  true  or  false ;  for  a  coun- 
sellor is  at  his  peril,  to  give  in  evidence  that  which  his 
client  informs  him,  being  pertinent  to  the  matter  in  qtiee* 
tion ;  but  matter  not  pertinent  to  the  issue,  or  the  matter 
in  question,  he  need  not  deliver ;  for  he  is  to  discern  in 
bis  discretion  what  he  is  to  deliver,  and  what  not ;  and 
although  it  be  false,  he  is  excusable,  it  being  pertinent  to 
the  matter.  But  if  he  give  in  evidence  any  thing  not  ma- 
terial to  the  issue,  which  is  scandalous,  he  ought  to  aver 
it  to  be  true ;  otherwise  he  is  punishable ;  for  it  shall  be 
considered  as  spoken  maliciously,  and  without  cause, 
which  is  a  good  ground  for  an  action."  The  court  fur- 
ther observe,  ''  so  if  counsel  object  matter  against  a  wit- 
ness, which  is  slanderous,  if  there  be  cause  to  discredit 
his  testimony,  and  it  be  pertinent  to  the  matter  in  ques- 
tion, it  is  justifiable,  what  he  delivers  by  infomationi 
although  it  be  false."    The  rule  thus  guarded   and  le- 
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stricted,  is  undoubtedly  salutary,  and  necessary.  ^In  the 
case  of  M'MiUan  v.  Birch,  (1  Bin.  178,)  this  doctrine 
was  considered.  It  was  there  held  that  words  spoken  by  a 
party  in  his  defence,  are  not  actionable,  if  he  does  not 
designedly  wander  from  the  point  in  question,  for  the 
purpose  of  uttering  the  slander.  Chief  justice  TUgham 
observes,  ''  that  if  a  man  should  abuse  this  privilege,  audi 
under  pretence  of  pleading  his  cause,  designedly  wander 
from  the  point  in  question,  and  maliciously  heap  slander 
upon  his  adversary,  I  will  not  say  that  he  is  not  respon- 
sible in  an  action  at  law." 

We  are  not  called  upon  in  this  case,  to  decide  upon  the 
particular  circumstances  which  took  place  at  the  hear- 
ing ;  whether  they  would  or  would  not  justify  the  de- 
fendant. They  are  not  before  us.  There  is  no  expl»- 
nation.  The  jury  found  the  defendant  guilty;  and  we 
are  to  presume  the  law  was  correctly  laid  down  by  the 
judge.  On  this  motion  in  arrest,  we  are  not  authorized  to 
say,  what  does  not,  and  cannot  appear;  that  the  wonb 
were  not  spoken  maliciously,  that  they  were  pertinent  to 
the  issue,  that  there  was  color  for  making  the  imputation, 
and  that  they  were  not  spoken  with  design  to  slander 
the  plaintiff.  In  the  absence  of  all  this,  the  conclosioo 
must  be,  that  the  words  are  actionable;  and  that  the 
motion  in  arrest  be  denied.(a) 

Motion  denied* 


ALBANY. 
Oet.   laif. 


WMCbf. 


SuTHERUkND,  J.,  uot  haviug  heard  the  argument,  gave 
no  opinion. 


{a)  In  fV00d  w.Gwukm,  (Sr%.4a,)  Gi^C.  J.  said,  <*ir  m  eoamOlat  wjfeOi 
ic«Qd&lo«»  wonb  of  one  in  defendiiif  his  client's  cause,  an  aetioo  doth  not  lia  agaiDif 
him  for  so  doing ;  for  it  is  his  duty  to  speak  for  his  client ;  and  it  shall  be  intended  to> 
be  spoken  according  to  his  client's  instructions."  But  in  Hodgtcm  w.  SemrUtt,  (I  Bm 
^  A,  iSt,)  lid.  EUenbonrngh  said  [fV^td  v.  OnmUm  carried  the  privilege  too  thr  ; 
and,  ha  pots  it  apop  the  pertinency  and  good  fiuth  of  the  remarks^  aad  aUowa  aveb 
coloring  as  counsel  may  think  justified  by  circumstances.  Boy/cy,  J^  adopts  .Brook  ▼, 
MoiUagu*  as  laying  down  the  true  rule.  The  judges  examine  the  cireumstaiiosa 
deliveriBg  their  opjoions  Mrtate;  and  the  result  of  the  case  is,  that  "an  aetkni  ftr 
defkmatioB  wBl  iMt  lie  against  a  barrister  for  words  spoken  bgr  hiaaMeomsel  iift 
cause,  pertinent  to  the  matter  in  isroe," 
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ALBANY, 
Oct.  1827. 


Suic^n  Stutson  and  The  Bank  of  Utica  against  Brown 

Br^.  and  Bkown. 

A  nan  in  em-      Tbover  for  006  half  of  the  sloop  Arcadia ;  tried  At  the 
suiLtance^**^'     J^efsofi  circuit,  August  28th,  1823,  before    WiLLiiAirB, 
ooMide'rabio"'  *  C.  Judge,  whcD  the  following  facts  appeared : 
iSSding^T^lMt      0°  ^^^  ^^^  ^^  August,  1 820,  J.  V.  Bacon,  being  owner 
Cm,  on  which     of  1-2  the  sloop,  as  tenant  in  common  with  the  bank  of 

eiecuUon  was  . 

■hortiy  expect-  UHca,  executed  a  bill  of  sale  of  his  share,  dated  on  that 
buS^slai[abs(^  day,  to  Stutson.  At  the  same  time  Stutson  9Jid  Bacon  ex-- 
M  of  a"i^p*J  ocu^ed  a  memorandum,  reciting  the  sale  of  the  sloop  then 
^^In***?  a  'y*"8  ^^  SacketVs  Harbor;  and  that  it  was  for  securing  the 
memorandum  in  payment  of  two  notcs  duc  the  bank  of  Utica ;  one  for  600 
ted  at  the  same  dollars,  dated  Juuc  13th,  1820,  endorsed  by  D.  ^  L*  pOij'- 
▼en^or^cei^  bUc  at  90  days ;  and  the  other  for  500  dollars,  dated  July 
^ni  f^him-  ^^^f  *®19>  endorsed  by  A.  ^  C.  payable  at  90  days ;  and 
tweire'^^month  ^^  which  Stutson  agreed,  in  consideration  that  Bacon 
to  secure  which. should  pay  or  Settle  the  notes,  the  first  signed  by  J.  F. 
made,  then  the  Bocon  and  «/.  Bacon,  junior,  and  the  other  by  J.  V.  Bo- 
foid;'bu"if  nm,  <i^^  ^  Co.  without  Calling  upon  Stutson,  within  12  months 
l^Ta^thi*****''  f^^^  ^  ^^^®  of  ^^^  ^^^^  ^f  sale,  Stutson  would  release  and 
vendee  should    convcv  the  sharc  of  J.  V.  Bacon  to  him ;  but  in  case  of  J. 

then  pa jr  the  ^  i  -n      r 

endorsemenu  V.  Bacon^s  failure  to  pay,  the  bill  of  sale  to  remain  valid. 
The  tndorsera^'  Stutson  thereby  agreed  to  pay  the  notes  in  12  months  from 
t^Tv^le's^'^  the  date  of  the  bill  of  sale,  if  not  previously  paid  by  Ba- 

noUnow*of  fhe  ^^^^'*  ^^  '**  ^^^^  P*"^'  should  be  paid,  then  to  pay  the  part 

condition  in  the  unpaid  out  of  the  procccds  of  1-2  the  sloop.  The  trans- 
sale.    A  part  of  -    ^  .  ,.1  ,  .  1  • 

these  notes  fer  was  immediately  entered  at  the  custom  house,  and  new 
pd?  out%f  mo*  papers  taken  out  in  the  name  of  Stutson  and  the  bank  of 
K^thS^vendir.  Utica.  The  endorsers  were  informed  of  the  sale,  and 
ohuunS*'in*the  *SZt</«on  gavc  them  his  notes  for  the  amount  of  their  en- 
pending  suit  dorsements  as  an  indemnity  ;  but  the  endorsers  of  the  600 
after  the  sale,  dollar  note  had  since  paid  their  endorsement ;  and  Stuison 

and  the  sloop 

■old  under    ez- 

•colion     issued  upon  it ;  held^  that  the  .bill  of  sale  was  fraudulent  as  to  creditors,  in  judfiBciit  of 

taw  ;  and  there  being  no  dispute  about  the  facts  ;  held,  also,  that  in  trover  bf  the  vendee  ainuBSt  th* 

pmrehaeers  under  the  ezeeution,  brought  for  A  conversion  of  the  sloop,  that  the  pUumiflTshouu  be  n 

•uited ;  there  not  being  sufficient  evidence  of  his  right  to  go  to  the  jury. 
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had  paid  them  but  ^255,60,  furnished  to  him  by  Baedfi,    ^^f^j 
thp  vendor.    He  had  paid  about  $70  dollars  on  the  other 
endorsement.    The  sloop  was  in  good  order  at  the  time 
of  the  sale^  and  would  earn  $  1 ,200  a  season  ;  and  was 
worth  rising  of  $2,000.     Stutaon  was  a  sea  captain,  a  good 
mariner,  an  economical  and  prudent  man.    His  security 
was  better  than  Bacon's,  the  vendor,  who  was  in  embar- 
rassed circumstances  at  the  time  of  the  sale.     Stutson  was 
worth  little,  or  nothing;  but  was  solvent,  and  might,  bjr 
his  earnings,  have  paid  for  his  interest  in  the  sloop  had  he 
not  been  dispossessed  by  the  defendants.    He  finally  prov- 
ed unable  to  pay  ;  and  the  endorsers  remained  without  in- 
demnity.    In  the  summer  of  1820,  it  was  generally  said  at 
SacketCs  Harbor,  in  the  neighborhood  of  which  the  parties 
to  the  sale  resided,  that  a  large  execution  was  shortly  to 
issue  in  favor  of  the  defendants  against  J.  V.  Bacon  fy  Co. 
Bacon' 8  share  was  encumbered  to  about  $150  beside  the 
endorsements,  which  Stutson  agreed  to  pay.    Bacon,  the 
vendor,  had  charge  and  control  of  the  sloop  as  agent  of  the 
owners  after  the  sale  to  Stutson,  till  the  sale  by  the  de- 
fendants, and  after  that  time.     A  suit  was  pending,  brought 
by  the  defendants,  against  J.  F.  Bacon  fy  Co.  during  the 
year  1820 ;  and  in  September,  1820,  the  defendants  hav- 
ing obtained  judgment,  caused  Bacon's  the  vendor's  share 
to  be  levied  on  under  their  fi,  fa.  and  sold  ;  they  becom- 
ing the  purchasers.    They  had  accordingly  taken  posses- 
sion of,  and  converted  the  share  of  Bacon  to  their  own 
use.    On  these  facts,  the  judge  refused  to  suffer  the  cause 
to  go  to  the  jury ;  but  nonsuited  the  plaintiffs. 

J.  Butterfield,  for  the  plaintiffs,  now  moved  to  set  aside 
the  nonsuit,  and  for  a  new  trial.  He  said  the  sale  was  bo* 
nafidSy  and  for  an  honest  and  lawful  purpose.  There  is 
no  doubt  that  a  debtor  in  failing  circumstances  may  prefer 
one  creditor  to  another.     (bJohn.  344.     15  id.  583.) 

At  any  rate,  the  question  should  have  gone  to  the  jury. 
The  bill  of  sale  and  memoraodum  were  not  fraudulent  on 
their  face.  Taken  together,  they  amount  to  a  roortgagisi. 
(9  Joihu.  96.    4  CfHoan,  461.)    The  contract  might  have 

Vol.  Vn.  '  »3 
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^jBi^i    been  enforced   either  by  the  endorsers  or  the  bank,  for 
their  own  benefit.    (1  John.  139.    4  Cowetij  433.)     A 
mortgage  even  to  secure  future  advancements  is  valid.     (2 
Cowen,  324.    Pow.  on  Mortg.  3,  4.)    Chattels  mortgag- 
ed cannot  be  taken  by  an  execution  against  the  mortgagor. 
(1  Pick.  389.    8  East,  467.    3  Cowen,  192, 3,  in  the  note.) 
If  the  transaction  was  good  in  its  inception,  it  cannot  be 
avoided  by  matter  ex  post  facto.    {Shep.  Touch.  67.)  Bar 
con  could  not  redeem  without  paying  the  endorsed  notes. 
It  was  not,  therefore,  a  revocable  trust.    His  power  was 
the  same  with  that  of  other  mortgagors.    The  endorsers 
were  satisfied ;  and  recognized  and  acted  upon  the  mort- 
gage.   Clearly  the  debtor  might  have  sold  or  mortgaged 
to  them ;  and  it  is  equally  clear  he  may  do  so  to  a  third 
person  for  their  benefit.    It  was  virtually  an  assignment 
to  them.    If  Stutson  does  not  recover,  he  loses  the  whole 
amount  of  the  endorsements  which  he  has  assumed. 

G.  C.  Bronson,  contra.  True,  the  only  question  is, 
whether  the  bill  of  sale  was  fraudulent  at  the  time  of  its 
execution.  The  suit  against  the  defendant  was  then  pend- 
ing. Stutson  was  not  worth  a  dollar ;  and  the  judgment 
must  have  been  recovered  by  the  defendants  a  few  days 
after.  The  assignment  was  not  for  the  benefit  of  the  cred- 
itors ;  but  for  the  benefit  of  the  vendor.  It  was  not  a  sale 
to  a  trustee.  That  must  be  absolute.  This  is  not  a  sale. 
Whether  Stutson  was  to  own  it,  was  uncertain  till  after 
the  12  months.  There  was  no  dispute  about  the  facts ; 
and  the  fraud  was,  therefore,  a  question  of  law  merely. 

Curia,  per  Sutherland,  J.  The  transfer  by  Bacon 
to  Stutson  was  clearly  fraudulent ;  as  being  made  for  the 
purpose  of  putting  his  interest  beyond  the  reach  of  the 
defendants'  execution.  The  fraudulent  intent,  on  the  part 
of  Bacon,  is  apparent  on  the  face  of  the  instruments,  after 
the  fact  of  his  being  embarrassed,  if  not  insolvent,  was  es- 
tablished. He  gave  an  absolute  bill  of  sale  to  Stuison^ 
who  at  the  same  time  entered  into  an  agreement  by  which, 
after  reciting  the  sale,  and  that  it  was  for  the  purpose  of 
paying  certain  endorsements  of  third  persons  for  jEFogou, 
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he  agreed,  if  Bacon  ishould  pay  those  notes  himself 
within  12  months,  to  re-transfer  the  sloop  to  him.  If  Bo- 
wn  should  not  pay  the  notes,  then  Siutaan  agreed  to  pay 
them  within  a  year.  Now,  one  of  these  notes  had  been 
due  more  than  a  year  at  the  time  of  this  assignment ;  and 
the  other  was  then  about  due ;  so  that  the  efiect  of  this 
arrangement,  if  it  is  upheld,  would  be  to  place  the  sloop 
beyond  the  reach  of  all  Bacon's  creditors ;  and  to  gife 
him  one  year  to  make  arrangements  for  redeeming  her. 
The  case  is  not  varied  by  the  circumstance  of  StutBon*9 
giving  his  notes  to  the  endorsers,  and  of  their  assenting  to 
take  them.  It  does  not  appear  that  they  knew  of  the 
power  of  redemption ;  and  the  fact  that  Bacon  furnished 
tSut8on  with  255  dollars  60  cents,  which  he  paid  on  one  of 
these  notes,  shows  conclusively  that  this  whole  arrange- 
ment was  intended  merely  to  cover  the  property  from 
the  defendants'  execution,  which  was  issued  about  one 
month  after.  It  is  shown  to  have  been  matter  of  general 
notoriety  at  that  time,  that  the  defendants  were  about  ob- 
taining a  heavy  judgment  against  Bacon. 

The  plaintiffs  were  properly  nonsuited  ;  and  this  motion 
must  be  denied. 
^  Motion  denied. 


ALBANY, 

Oct.  isrr. 


Wintrinf^iMi 
hdcy. 


WiNTRiifGHAM  agoinst  Latot. 


A  4tbior  ia 

On  error  from  the  C.  P.  of  the  city  and  county  of  iVino-  raiiiaf  drenai* 
York.    The  action  in  the  court  below  was  trespass  de  bo-  ^ItS^^JTm. 
fda  asportatis  by  Lafoy  against  Wintringham.    It  appear-  S«Sior^u)  wi- 
ed  on  the  trial,  that  Wintringham  was  a  constable,  who  ot^  ^^ 
held  a  fi.  fa.   issued  by  the   marine  court  of  the  city,  ment  topty^ 
against  the  goods  and  chattels  of  one  OaUia ;  and  that,  on  fo^r pt^mewiOT 

re-awignmwtof 
the  nuplof  to 
himtelf  after  all  his  debt^i  paid,  is  not  fraudulent  at  to  creditort. 

Treapass  de  bonit  atporttUia  lies  where  one  unlawfully  intermeddlej  with  the  gooda  of  aiothtr, 
though  there  be  no  manual  interference ;  aa  by  exerciaing  an  authority  orer  them  in  dafiaoM  or  oidu* 
'     of  the  owner. 

matable  havinc  an  execution  a^ainat  6^  levied  on  L?m  cooda  in  O.'o  hiiidi  M  JL»^ 

thonawajMK 


Thna,  where  a  eonatable  having  an  executioo  against  G.,  levied  on  £••>  gooda  in  O.'o  haadi  m  JL^ 

/,  and  aeeoritT  for  their  forthcoming,  saying  ho  woold  tako  1 
loii  security  afibuld  bo  given ;  AcM^  that  ho  waa  a  troapassor. 


tfsat,  by  taking  an  moeotory, 
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WiBtriiifhi 

V. 

Ufi>j 


the  19th  of  January  1826,  he  levied  on  the  articles   in 
question,  coosisting  of  jewelry  in  the  store  occupied   bj 
Gallis,  who  was  present  at  the  levy.    That  Gallia  iofomi- 
ed  the  defendant  below  that  the  goods  had  been  assigned  by 
bim  (Gr. ;)  and  the  defendant  below  said  he  was  iodeomi- 
fied.    That  Gallis  placed  the  articles  on  the  glass  case, 
so  that  the  defendant  below  might  look  at  theaa,  to  ascer- 
tain their  value.     That  the   defendant   below    nuide  an 
inventory ;   and  said  he  would   remove  the  goods,  unlets 
security  was  given  that   they  should    be   forthcoming,  to 
answer  the  execution.     That  security  was,  therefore,  giv« 
en ;  and  the  articles  were   left  in    the  store.      It  farther 
appeared,  that  on  the  21st  of  December,  1825,  GaU%$  had 
executed  an  assignment  of  all  his  property  to  the  pLaintiff 
below,  Lafoy,  for   the  purpose,  first  of    paying   law  ex- 
penses, then  the  debt  of  the  plaintiff  below,  then  certain 
other  creditors  named,  and  then  the  rest  of  his  creditors ; 
providing  in   the   assignment  for   proportional   payments 
among  creditors  after  Lqfoy  should  be  satisfied,  in  case 
there  should  turn  out  to  be  a  deficiency  to  meet  the  whiJe  I 
and  that  if  any  balance  should  remain,  after  payment  of 
the  whole,  it  should  be  repaid,  or  the  remaining  goods,  if 
any,  re-delivered  to  GaUis^  the  assignor.    R.  Emfmi^  Esq., 
who  drew  the  assignment,  testified  that  the  transaction  was 
a  fair  one,  without   fraud;  and   that   Gallis  was   left   in 
the    store    as  agent  of    the  plaintiff   by  his,  (Mr.    J?.'s} 
advice.    That  he   directed   the  sign  of  G.  to   be  taken 
down,  and  books  of  future  sales  to  be  kept.    It  also  ap- 
peared that  the  goods  levied  on  were  in  the  store  at  the 
time  of  the  assignment ;  that  no  new  goods  were  purchas- 
ed ;  and  that  GaUis  was  largely  indebted  to  the  plaintiff 
below,  Lafoy. 

On  this  evidence,  the  defendant  below  moved  for  a  non- 
suit, which  being  denied,  he  excepted.  Verdict  for  the 
plaintifi*  below  of  $105,94. 

fV.  AUen,  for  the  plaintiflf  in  error.  The  judge  ought 
to  have  nonsuited  the  plaintiflf  below.  By  his  own  show- 
ing, GaUia  remained  owner  of  the  residuary  interest  in  the 
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goods.    This  rendered   the  assignment  void  as  to  credit     ^^fSf* 
tors.    (4  John.  41.    6  id.  290.)    The  residuary  interest     >^^iiv^ 
was  subject  to  execution;  and  like  partnership  property]   Wimnaihifl 
the  whole  must  be  seized    in  order  to  reach  the  part;  it       i^j* 
being  undivided.     (1  Sell.  Pr.  517.) 

But  the  levy  did  not  amount  to  a  trespass.  The  goods 
remained  untouched  by  the  officer.  To  constitute  a  tres* 
pass,  there  must  be  a  voluntary  act,  and  consequent  daoir 
age.  {Lutw.  1384.  Sid.  39.  Latch,  \S.  Sty.  110,2SQ.) 
Trespass  supposes  a  wrong  to  be  done  with  force.  (Finekf 
198,  201.    2  Rol.  Abr.  545.    2  Jon.  214.) 

The  assignment  was  fraudulent  and  void  as  to  credir 
tors;  possession  continuing  in  the  assignor.  (9  JoAn« 
337.) 


J.  O.  Grimy  contra.    Nothing  was  reserved  to  the 
signer    until   after   his  debts  were  all  paid.     This  is  not 
fraudulent  upon  creditors.     (5  John.  335,  6.) 

Actual  or  implied  force  is  sufficient  to  constitute  a  tre»* 
pass.  {Bac.  Abr.  TVespaas  (A).)  Force  is  implied  in  a 
wrong  done  to  the  goods  of  another.  (Com.  Dig.  7Ve«- 
pa$$y  {A.)l.)  Here  was  a  removal  of  the  articles,  by 
the  direction  or  assent  of  the  defendant  below,  in  the 
course  of  the  levy.  But  the  inertness  of  the  matter  tre»* 
passed  upon,  need  not  be  disturbed.  The  exertion  of  ah 
unlawful  authority  over  the  article,  is  enough  to  coo* 
stitute  a  trespass,  if  it  occasion  damage.  (2  Rol.  Itep. 
656,  case  10.)  So  of  trespass  to  the  person.  (2  £sy>« 
Dig.  227.  1  Salk.  79.)  Ability  to  eiert,  and  submis^ 
sion  to  authority,  is  enough.  Gibbs  v.  C&cise,  (10  Mass* 
£Up.  125,)  is  in  point  for  this  action.  Delivery  of  the 
goods  by  the  assignor  will  not  excuse.  He  had  no  aa« 
thority  to  do  this.  Delivery  of  the  husband's  goods  by 
the  wife  will  not  prevent  trespass.  ( Vin.  Ab.  Trupa9$i 
(Q.  a.  3.) 

The  question  of  fraud    was   determined   by  the  jury; 
whose  decision  is  conclusive^ 

Ourta,  per   Savage,  Ch.  J.    It  is  not  denied  that  a 
ddbtor  in  fiodling  circumstances  may  prefer  one  of  his  cred- 
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itoriy  or  one  set  of  creditors,  to  another ;  nor  is  it  prfr 
tended  that  any  fraud  in  fact  was  proved  in  the  coorl 
below.  Indeed  this  was  negatived  by  the  proof  and  the 
verdict  of  the  jury. 

But  it  is  contended  that   the    provision  for  re-Ats^gn- 
ntent  or  re-payment  of  the  surplus  of  the  proceeds,  after 
payment  of  all    the  debts,  renders  the  assignment  void* 
This  is  a  mistake.     In  the  case  of  Mackie   ^  Caim»^ 
(5  CaweHy  547,)  the  assignment  was  held  fraudulent  and 
void,  because  it  contained  a  provision  in  favor  of  the  io- 
iolvent  debtor,  to  the  exclusion  and   prejudice  of  credi- 
tors.    Not   so    here.     The  debtor  is  to  derive  no  bene- 
fit from  the  property  assigned  till  his  debts   are  all  paid. 
This  provision  is  precisely  what  he  would  have  been  enti- 
tled to,  if  nothing  had  been  said  about  it  in  the  assignment. 
Had  the  property  been  conveyed  in  trust  generally,  for  the 
payment  of  the  debts  of  the    assignor,  when    the    object 
of  the  trust  was  accomplished,  what  remained  would  beloog 
to  the  assignor  by  operation  of  law.    The  judge  was,  there- 
fore, correct  in  refusing  the  nonsuit  on  this  ground. 

Was  there  any  evidence  of  a  trespass?  If  a  sberidT 
take  the  goods  of  a  stranger,  he  is  liable  in  this  actioo. 
It  is  contended,  however,  that  admitting  the  goods  lo 
belong  to  the  plaintiff,  the  defendant  did  no  tortious  act 
Every  unlawful  interference  by  one  person  with  the  pro- 
perty or  person  of  another,  is  a  trespass.  The  defend- 
ant in  the  court  below  undertook  to  control  the  pro- 
perty levied  on.  He  took  ^it  into  his  possession,  though 
there  was  no  manual  seizing  of  it.  He  was  about  to 
take  it  away,  and  would  have  done  so,  but  for  the  se- 
curity given  him  that  it  should  be  forthcoming  upon  the 
execution.  He  exercised  dominion  over  it.  This  was 
enough  to  constitute  him  a  trespasser,  he  having  no  av* 
thority.  Trover  lies  against  a  defendant,  who  undertakes 
to  control  property  in  defiance,  or  exclusion  of  the  ow» 
Der.  (5  Coiren,  325,  6.  and  the  cases  there  cited.)  -  The 
same  doctrine  is  applicable  in  trespass,  as  in  trover 
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thjB  GonversioQ  is    the  tortious    intermeddling    with    the  qcl  m7' 

goods  of  another.  v^-v^ 
The  judgment  must  be  affirmed.  GoAwi 

Judgment  affirmed.  Q^ 


GoRHAM  against  Gale.(o) 

Assumpsit  for  money  had  and   received;    tried  at  the     AwMint* 
Wa$hington  circuit,  June  16th,  1826,  before  Throof,  C.  rtTiffTl 

The  action  was  against  the  defendant  as  late  sberiiT  pf  » not umumi 
the  county  of  Washington,  to  recover  money  which  had  on  X  uionmy 
been  received  by  one  Stevens,  his  deputy,  on  a  sale  un-  SJ^IS^iUb** 
der  a  Ji.  fa.  in  favor  of  the  plaintiiT  against  IVm.  and  Jos.  J jJJJJS^I'ftJjJ 
Getty.  The  suit  was  commenced  about  the  13th  of  Feb-  th«  circuit, 
ruary,  1823.  an/tiM  (i!p<iirU 

^t  the  trial,  the  plaintiff  proved,  that,  in  the  afternoon  ^S^\  ^  '^ 
of  the  Ist  day  of  the  circuit,  June  12th,  1826,  his  attorney  J^^  ^SSr 
served  on  the  defendant's  attorney  a  notice  to  produce  the  ^m  pmw  » 

t  ''  ,  dm  bit  fMMral 

fi.  fa.  on  the  trial,  or  that  parol  evidence  would  be  given  warrtnt,  to  di- 

'  '  V^£t    tks    ■IftMiH 

of  its  contents.     That  the  defendant's  attorney  had  not  »  to  iho  tiM 
possession  of  the  fi.  fa.     That  on  a  former  trial  of  this  «AfdiigtlM 
cause,  it  was   in   possession  of    the   plaintiff's  attorney.  "5Sl^tliwirii 
That  on  the  3d  day  of  the  circuit,  (June  14th,)  the  de-  «»» ^omMm 

^  '  lor  tho  aetf  of 

fendant  admitted  the  /!.  fa.  to  be  at  his  residence,  about  hit  dopaty,  «h 
20  miles  from  the  place  where  the  circuit  was  holden.  porfbraMdiatW 
The  defendant  objected  that  this  notice  was  not  sufficient  Sb^oS^^^L^ 

M  proicribod  bj 
hw.    Wboro 

the  plaintiff*  gives  him  special  directions  as  to  the  manner  of  execution,  as  by  enlarging  tho  tino,  ^nw 
0rodit  to  a  purchaser  ofland,  and  pre»cribins  the  effect  of  the  purchaso  and  the  tioie  and  coBdhkRWOi 
its  eonsummation,  the  sheriff*  is  not  accountable  for  the  money  received  by  his  deputy  uador  tbo  ■ponil 
trraagoments.    Nor  would  the  sureties  of  the  deputy  be  liable  to  the  sheriff*  for  such  mooiot. 

Nor  would  the  sheriffTs  executing  a  deed  on  a  sale  of  land  so  made,  operate  to  affirm  the  acta  of  Ui 
doputy,  ami  adopt  them  as  his  own  official  acts ;  especially  where  his  full  knowledge  of  the  ■pedal  is* 
structions  to  his  deputy  is  not  shown. 

SenUt*  the  act  or  confirmation  or  adoption  of  an  agent's  acts,  by  which  the  principal  is  to  bo  m%A9 
liable,  (c.  g.  the  adoption  by  the  sheriff*  of  the  unofficial  acta  of  his  deputy  done  in  lus  naino,)  is  Ml 
available  to  sustain  a  suit  against  him  commenced  previous  to  the  act  of  adoption  being  porfenaodL 

On  a  sale  of  land  upon  a  Ji.  fa, ;  either  the  sheriff^  or  his  deputy  who  makes  the  sale,  may  iimi]ilt» 
the  deed.    Per  Woodworth,  J.,  delivering  the  opinion  of  the  court. 

The  general  discretion  and  power  of  aa  attorney,  in  a  suit,  considered.  Per  Woosir^BTa.  J.|dsiif^ 
ering  the  opinion  of  the  court. 

(•)  S  CoiMii,  417,  note  (a),  8,  C 
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to  warrant  parol  evidence  ;  but  the  objection  was  o?eiTiiI» 
ed. 

The  plaintiflf  then  proved  the  fi.  fa.  by  parot,  which  was 
tested  the  18th  of  May,  and  returnable  the  1st  Monday 
of  August,  1822 ;  and  endorsed  for  $276,03.  Waiier 
Raleigky  the  plaintiff's  attorney,  swore,  that  after  the  20th 
of  August,  1822,  Stevens  admitted  he  had  received  $200, 
and  promised  to  pay  it.  The  defendant  objected  to  iSife- 
t^ens'  declaration  as  incompetent  ;  but  the  objection  was 
overruled.  The  attorney  also  swore  that  he  wrote  to  the 
defendant  for  the  money  ;  and  received  his  letter  dated  the 
18th  of  December.  1822.  In  this  letter  the  defendant  ex- 
pressed his  regret  that  he  had  not  previously  been  apprized 
of  the  conduct  of  Stevens;  and  desired  a  postponementi 
until  he  could  have  an  opportunity  of  getting  Stevens  and 
his  sureties  together,  to  make  some  arrangement ;  promis- 
ing that  if  none  was  made,  he  would  endorse  his  appearance 
on  process.  Mr.  Raleigh  farther  testified,  that  Jas*  Getty 
was  joined  in  the  judgment  with  Jl'm.,  as  surety.  That, 
on  the  20th  of  August,  1822,  he  (Mr.  R.)  wrote  a  letter 
to  Stevens,  in  which  he  stated  that  Jas.  Getty  had  propos- 
ed to  the  plaintiflf  to  bid  off  the  land  belonging  to  fVm.^ 
for  the  amount  due  on  the  judgment,  and  costs ;  to  pay 
200  dollars  down,  and  the  residue  in  6  months.  The  let- 
ter then  proceeded,  '<  If  Mr.  Getty  pays  the  $200,  on  the 
sale,  or  on  the  week  following,  you  can  give  him  a  receipt 
for  that  sum,  to  be  executed  when  the  residue  is  paid| 
and  on  payment  of  the  balance,  give  him  a  certificate ; 
that  is  to  say,  to  be  no  sale  completed  until  the  residue  is 
paid.  Your  terms  of  sale  will  be  cash  down  ;  and  of 
course  the  bargain  not  to  be  completed  until  the  whole 
amount  is  paid.  Mr.  Gorham  does  not  want  to  discharge 
the  judgment,  and  take  any  new  security,  on  the  payment 
of  200  dollars  ;  but  to  have  it  stand  in  force  until  the  whole 
is  satisfied  ;  but  is  willing  that  Getty  should  have  6  months 
to  pay  the  balance  over  200  dollars." 

Mr.  it.  further  testified,  that  previous  to  his  writings  the 
plaintiff  informed  him  that  Jas.  Getty  had  been  down  • 
and  that  he  (the  plaintiff)  had  made  an  agreement  with 
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him  to  bid  off  Wm.  Getty's  real  property  on  the  execu- 
tion, for  the  amount  of  the  judgment ;  that  he  was  to  ,pay 
$200  down,  and  the  plaintiff  was  to  wait  on  him  6  months 
for  the  residue ;  and  if  he  paid  the  residue  in  6  months,  he 
was  to  have  a  deed  ;  and  directed  Mr.  R.  to  write  to  the 
sheriff  to  that  effect.  The  witness  did  not  recollect  any 
other  instructions. 

It  appeared  that  on  the  24th  of  August,  1822,  a  sale 
took  place,  Jos.  Getty  bidding  off  the  property  pursuant  to 
instructions  to  the  deputy,  and  paying  the  $200.  On 
the  24th  of  November,  1825,  the  defendant,  as  sheriff,  ex- 
ecuted a  deed  of  the  premises  to  the  purchaser. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  this 
court  on  a  case,  either  party  being  at  liberty  to  turn  it 
into  a  bill  of  exceptions  or  special  verdict. 


ALBANYi 
Oct.  ISI^. 


D.  Russell^  for  the  plaintiff.  The  notice  to  produce  the 
Ji,  fa.  was  sufficient ;  and  after  this,  parol  evidence  was 
proper;  (13  John.  529;)  and  the  confessions  of  Stevens 
were  properly  received  in  evidence.  (10  Jo&n.  478.  12 
Moms.  Rep.  163.)  They  were  admissible  even  without 
producing  the  execution,  and  without  notice  to  produce  it. 
(4  Har.  ^  M^Hen.  65.)  But  if  they  are  to  be  laid  out  of 
view,  the  other  evidence  in  the  case  will  supply  the  defi^ 
ciency;  the  evidence  of  the  sale  and  payment,  of  the 
0300,  with  the  recitals  of  the  sheriff 's  deed.  (12  John* 
163.    20  John,  49.) 

The  sheriff  is  liable  for  the  act  of  his  deputy,  when  act^ 
iog  within  the  scope  of  bis  authority  ;  that  is  to  sa'y,  whea 
the  act  which  furnishes  the  ground  of  complaint  is  done 
under  color  of  the  authority  derived  from  the  sheriff;  or 
when  the  rights  of  parties,  arising  from  such  act,  cannot  be 
carried  into  complete  execution  without  the  exercise  of  offi** 
dal  power.  (7  John.  35.  6  Cowen,  465.  1  Mas9. 
Rep.  530.  4  id.  60.  5  id.  271.  7  id.  464.  13  id. 
395.  1  Pick.  271.)  There  can  be  no  doubt,  that  the  der 
puty  here  was  acting  throughout  in  the  capacity  of  an  ofl|« 
cer.  His  acts  could  be  enforced  or  carried  intowBci^ioa 
in  no  other  way;  and,  at  any  rate»  very  slight  drcumatiBOCte 
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ALBAMT,  ihould  be  oonitraed  to  affirm  his  acts.     We  mj  the  de- 
^^^1,^^^    fendant  has  explicitly  affirmed  them.    (Pol.  om  Agtmcji^ 
148, 145,  6,  7,  249,  250.    2  Etp.  Ap.  591.) 

S.  Stevens^  contra.  The  notice  to  produce  the  fi,  fa. 
•hould  have  been  given  a  reasonable  time  before  the  cireait. 
The  plaintiff's  attorney  knew  that  it  was  in  the  poasearion 
of  the  defendant ;  for  the  former  had  posseaskm  of  it  at 
the  previous  trial;  and  it  must  have  gone  from  his 
bands  into  the  possession  of  the  latter.  The  defendant 
is  entitled  to  judgment  on  this  ground ;  for  the  plaintiff 
should  have^been  nonsuited.  (Col.  Cm.  33.  12  J  An. 
«21.) 

The  plaintiff*  s  attorney  followed  the  instructions  of  bis 
client  substantially ;  but  whether  he  did  or  not,  bis  acts 
under  his  general  warrant,  as  attorney  in  the  cause,  are 
valid. 

The  defendant's  giving  a  deed  does  not  vary  the  case. 
It  was  no  more  than  the  deputy  might  have  done.  Such 
a  deed  would  not  affect  the  defendant;  yet,  in  law,  it 
would  be  his  act.  Giving  the  deed  is  not  at  aU  inconsist- 
ent with  the  defence.  It  was  proper  to  give  it,  though  the 
sheriff  was  exonerated ;  and  he  would  be  bound  to  give 
it  even  after  a  successful  defence. 

The  deputy  received  the  money  under  the  private  ar- 
rangement, unofficially;  and  the  defendant  ia  no  mote 
bound  than  for  the  act  or  debt  of  a  stranger.  He  is  not 
liable  without  a  note  in  writing.  Beside  ;  if  the  liheriff 's 
fiability  grew  out  of  the  act  of  giving  a  deed,  the  action 
was  prematurely  brought.  The  liability  did  not  ariae  tiH 
long  after  the  suit  was  commenced.  Nor  could  he  be 
bound  at  all,  without  a  full  knowledge  of  the  facts  and  the 
law  of  the  case.  (1  Etp.  Rtp.  155.  1  Bay'#  Ref.  891. 
•  Johiii.  385.) 

These  points  being  disposed  of,  it  leaves  the  case  pre^ 
dsdy  as  it  stood  when  this  court  set  aside  the  first  verdict. 
That  case  lettles,  that  the  sheriff  is  not  liable  for  tfan  acta 
tf  his  deputy  whan  without  the  Kne  of  bis  offidal  dMy. 
(4  Afaft.  lbg».  es,  S.  P,)     TtM  anretieB  of  the  depniy 
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would  Dot  be  liable.     (10  JoAn.  587.)    The  plaintiff  made    amawt, 
the  deputy  bis  own  special  agent.     (S  E$p.  Rep.  591.) 
His  acts  were  the  acts  of  the  plaintiff.     (4  T.  A.  1 19.) 

Ru$$eltf  in  reply,  said  the  general  authority  of  the  at- 
torney ceased  on  his  issuing  the  execution.  After  that, 
he  can  act  only  upon  special  instructions.  We  admit 
that  the  sheriff  would  have  been  discharged,  had  the  duty 
of  the  deputy  been  purely  personal;  but  we  insist  that 
where  he  acts  officially,  and  necessarily  must  do  so  to 
satisfy  the  instructions  of  the  party,  his  principal  is  liable. 
The  officer  is  in  many  things,  under  the  control  of  the 
party ;  but  he  is  not  the  less  an  officer.  Had  the  sheriff 
himself  received  and  acted  upon  these  instructions,  would 
be  have  been  discharged  from  the  more  solemn  obligation 
of  bis  official  duty  ? 

Cwiat  per  Woodworth,  J.  In  February  term,  1896, 
a  new  trial  was  granted  in  this  cause,  after  a  verdict  for 
the  plaintiff,  on  facts  not  varying  materially  from  the  pre- 
sent, excepting  that  these  additional  points  are  here  raised : 
1.  As  to  the  admission  of  parol  evidence  to  prove  the  ex- 
eeution ;  2.  That  on  the  last  trial  there  appeared  a  vari- 
ance between  the  letter  of  instructions,  and  the  directions 
given  by  the  plaintiff;  3.  That  the  sheriff  executed  a  deed 
of  the  premises. 

Firaty  then,  was  the  notice  to  produce  the  execution, 
ipven  in  reasonable  time  ?  If  the  execution  had  been  in 
the  sheriff's  possession  and  under  his  control  at  the  trial,  ^ 
the  notice  would  have  been  sufficient.  But  there  is  no 
evidence  of  this ;  nor  any  presumption  that,  when  he  left 
home,  he  took  with  him  evidence  not  then  called  for ;  and 
which  it  was  necessary  for  the  plaintiff  to  produce. 
The  question  of  reasonable  notice  depends  on  the  Acts 
disclosed.  I  do  not  think,  that,  at  the  circuit,  one  par^ 
has  a  right  to  call  on  the  other  to  produce  documents,  the 
produoiion  of  which  will  require  him  to  travel  a  distance 
y>  proaiM  them  ;  and  when,  for  aught  thai  appears,  darin|( 
the^  interval^  the  caose  may  be  ordered  on  Ibr  triaL    9t- 
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sides,  it  was  unreasonable  to  impose  on  the  defendant  the 
trouble  and  expense  of  sending  for  a  paper,  which,  had  the 
other  party  exercised  ordinary  diligence,  might  have  been 
avoided.  If  the  execution  was  really  a  necessary  part  of 
the  plaintiff's  proof,  he  was  guilty  of  laches  in  not  having 
given  the  notice  somewhat  earlier.  No  cause  is  assigned 
for  the  omission  ;  and,  under  the  circumstances,  the  parol 
evidence  should  have  been  excluded. 

Secondly ;  it  seems  to  me,  that,  whether  we  take  the 
instructions  stated  by  Mr.  Raleigh,  or  the  letter  written 
by  him,  there  is  no  substantial  difference.  But  if  it  were 
otherwise,  I  apprehend  it  was  competent  for  the  attorney 
to  give  the  directions  contained  in  his  letter ;  and  that  his 
client  was  bound  by  them.  It  was  a  proceeding  in  the 
progress  of  the  suit,  considered  beneficial  to  the  parties  in 
that  action  ;  and  within  the  scope  of  the  authority  Tested 
in  the  attorney.  Although  he  cannot  enter  a  reiraxii^ 
(^Cro.  Jac.  211,  1  Bac.  Abr.  299,)  or  discharge  a  defend- 
ant from  execution  without  payment,  (2  John.  361,  10 
John,  220,)  he  may,  and  ought  to  exercise  his  discretion 
in  all  the  ordinary  occurrences,  which  take  place  in  rela- 
tion to  the  cause.  He  may  make  stipulations,  waive  tech- 
nical advantages,  and  generally  assume  the  control  of  the 
action.  It  has  been  held,  that  the  attorney's  consent  to 
stand  to  an  arbitration,  will  bind  the  client.  (CarM.  419. 
1  Salk.  70.  1  Bac.  [Abr.  299.)  So  also,  where  the  at- 
torney entered  a  remittU  damna  as  to  part,  and  took  judg- 
ment for  the  rest,  it  was  held  regular ;  and  that  this  need 
not  be  by  the  plaintiff  in  person.  (2  Ld.  Raym.  1 142.  1 
Salk.  89.)  Indeed,  it  is  stated  as  a  doubtful  point  in  Cror 
ryy. Turner,  (6  John.  53,)  whether  the  attorney  on  re- 
cord could  not  discharge  the  debt  without  satisfaction. 
The  court  say  that,  to  him,  "The  law  necessarily  confides 
a  pretty  enlarged  discretion  and  control  over  the  suit." 
The  instructions  then  were  binding  on  the  plaintiffl 

Thirdly;  I  do  not  think  the  execution  of  the  deed  ma- 
terial. The  plaintiff  contends,  that  this  is  an  affirmance 
of  the  acts  of  Sieoens ;  and  therefore  the  defendant  is  lia* 
bb.    In  the  first  place,  there  is  no  proof  to  show  that  the 
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defendant  had  any  knowledge  of  the  facts  and  circumstan-  Hi^^J* 
ces^  relating  to  the  arrangement  made  by  the  plaintiflT  with 
Stevens,  or  that  the  sale  was  to  be  conducted  out  of  the 
usual  course.  If,  therefore,  independent  of  the  fact  that 
a  deed  was  executed,  the  defendant  was  not  liable,  know- 
ledge of  the  previous  proceedings,  before  he  executed  the 
deed,  ought  to  have  been  shown.  The  act  of  executing 
a  conveyance,  is  the  ordinary  act  of  the  sheriff  after  a  sale. 
It  may  be  executed  either  by  the  sheriff  or  his  deputy. 
And  so  far  as  it  is  an  affirmation  of  any  thing,  it  is,  that  a 
sale  has  been  made  in  the  usual  manner.  The  mere  exe- 
cution of  the  deed  never  can,  or  ought  to  be  considered  an 
affirmance  of  acts  for  which  the  sheriff  was  not  before  lia- 
ble. Besides,  if  the  defendant  had  known  that  the  plain- 
tiff had  made  Stevens  his  agent,  or  had  given  him  the  in- 
structions proved,  it  opposed  no  ground  of  objection  to  the 
execution  of  the  deed.  Between  the  parties,  the  coone 
taken  was  perfectly  proper,  if  they  preferred  it.  Whe- 
ther the  sale  was  in  the  ordinary  way,  or  under  these  ape* 
cial  instructions,  a  deed  would  become  necessary  to  be  ex* 
ecuted  by  the  sheriff  or  his  deputy.  The  sheriff  only  re* 
quired  to  be  convinced  that  a  sale  had  been  made,  the  exe» 
cution  satisfied,  and  that  Janiee  Getty  was  entitled  to  a 
deed.  These  facts  are  undoubtedly  affirmed  :  but  in  what 
manner  payment  was  made,  whether  to  the  plaintiff  or  bit 
attorney,  or  to  a  special  agent,  or  whether  the  money  wai 
paid  under  circumstances  to  render  the  sheriff  liable  or 
not,  are  questions  with  which  the  deed  has  no  connexioo. 
It  leaves  them  as  it  found  them,  to  be  decided  upon  the 
pre-existing  facts.  If,  however,  the  deed  established  the 
plaintiff's  right  to  recover,  then  that  right  did  not  exist 
before  the  24th  day  of  November,  1825,  the  day  of  its  date. 
This  action  was  commenced  a  considerable  time  before. 

The  only  remaining  question  is,  as  to  the  legal  effect  of 
the  instructions  given  to  Stevens.  That  is  the  same  pre- 
sented on  a  former  occasion.  We  then  held  that  a  she* 
riff  is  only  amenable  for  the  acts  of  his  deputy  in  the  or- 
dinary execution  of  his  office.  To  see  that,  in  this  caae^ 
he  had  not  octed  in  that  manner,  bot  must  be  conmdi&ni 
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M  the  ageat  of  the  phiotiff,  it  if  only  neceatary  to  look  at 
the  instructions.     The  200  dollars  were  not  to  be  credited 
until  the  whole  was  paid.    Here  is  a  departure ;  for  paj- 
ment  made  to  a  sheriff,  is  a  satisfaction  pro  tania.     &x 
months  were  allowed  to  pay  the  balance.     A  credit  b  un- 
known   in  the    law  regulating  sheriff's  tales.     The  judg- 
Bient  was  to  stand  until  the  whole  was  paid  :  whereaty  by 
hw,  in  the  ordinary  discharge  of  the  sheriff^a  duties,  on- 
ly the  part  unpaid  would  stand  in  force.     Oo  paymeot  of 
the  balance,  a  certificate  was  to  be  given.    By  tbe  atatots 
of  1820,  (sess.  43,  ch.  184,  s.  1,  p.  167,)  a  certificate  should 
have  been  given  at  the  time  of  sale,  and  a  duplicate  filed 
within  ten  days  after.     It  will  not,  I  think,  be  contended 
that  here  was  not  a  departure  from  the  duties  of  a  sheriff, 
in  the  regular  discharge  of  his  official  busioesa.     If  there  be 
a  departure  by  the  deputy,  is  the  sheriff  responnble  ?    No 
proposition  is  clearer,  than  that  the  sureties  of  the  deputy 
are  not  amenable  beyond  the  default  of  their  principal  in 
his  official  duties.     The  conclusion  that   follows  is,  that 
the  sheriff  ought  not  to  be  liable  for  the  acts  of  his  deputy, 
unless  his  redress  against  the  deputy  and  his  sureties  is 
unquestionable.    That   the  sheriff  is  only  answerable  a- 
ptUter  for  the  malfeasance  or  nonfeasance  of  his  deputiasi 
in  the  duties  enjoinect  on  them  by  hw,  is  well  settled  by 
various  authorities.    (4  Mass.  R^.  63.    9  £q».  Rtp.  601. 
4  T.R.  119.) 

On  the  whole,  it  is  the  opinion  of  the  court,  tbat  j«df- 
ment  be  entered  for  the  defendant. 


Judgment  for  the  defendant 
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Jackson,  ex  dem.  Church,  against  Milt.er. 

Ejectment  for  Tot  No*  121,  in  the  town  of  Almond,  NoUeatoMk 
Allegany  county  ;  tried  at  the  circuit  in  that  county,  Sep-  S^TSTiIS^m 
tember  25th,  1826,  before  Birdsall,  C.  Judge  ;  when  a  SL'SlSwI 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  a  case,  which  presented  two  questions ;  wULmf 
one  of  which  was,  whether  the  defendant  was  entitled  to  dm  wSTd^. 
notice  to  quit.  iSS^tSi.. 

The  plaintiff  having  shown  at  the  trial  what  the  judge  JSUJ^'ji^ 
deemed  prima  facie  evidence  of  title  in  the  lessor  of  the  f«u»t  ta^^n 
plaintiff,  the  defendant  proved  that  in  1818,  he  and  one  of  with  STZZSi 
bis  aons,  applied  to  the  lessor  of  the  plaintiff  to  obtain  ^hnd  BodefiJt!rS^ 
for  his,  the  defendant's,  three  sons  ;  stating  that  they  were  ^  iflmiB^tl* 
unable  to  pay  any  thing  for  the  land  till  they  could  earn  — ^•.•^»^f<»- 
it.  It  was  agreed,  by  parol,  that  they  might  take  posaet-  tiwcmm  « 
sion  of  any  land  which  suited,  make  improvements,  and,  BotieMTS  < 
when  able,  take  a  contract  for  the  purchase  at  5  dollars  ^^^^'^  *^ 


per  acre.     The  land  was  to  be  divided  into  three  parts,  S^deiwSSti 
and  each  of  the  sons  to  take  one.    Possession  was  taken  op«bm«  ^  th« 

€ourt. 

accordingly.  The  lessor  frequently  called  for  payments ;  B«t  th*  tam 
bot  none  were  made.  The  possessors  improved  the  land  T6Miee  k  u 
to  the  value  of  700  or  800  dollars.  The  defendant  and  ^SS^^^^ 
his  sons  finally  refused  to  take  contracts,  except  at  4  dol-  ^l^iHj^  ***** 
lars  the  acre.  Thei  defendant  resided  in  a  house  on  a  part  ■'-"■  «^  « 
of  the  land.  d^M^  with  th« 

eoMMt  of  th« 

H.    WetteSy  for  the  plaintiff,  cited  Jackson  v.  Brianj  tm^  i^JSi 
(1  John.  392.)  SSrSr^ 

•ftfaMt  th«  T«»» 

Z.  A.  Lealand,  contra,  cited  1  John.  322 ;  AdamM  on  ^^I^llf'l^ 
J^'scf.  114,233;  10  Joftn.  335;   4Cotoen,349;   9JoAii.^<<"^ 
830;  13  J5^,210;  Run.  on  J^'scf.  105,  114;  5  T.  jR. 
471 ;  Stho.  H.  P.  732,  3. 

Ovrte,  jMf  Sataoi,  Cb.  J.    I  think  a  prima  fade  lida 
wif  alMMrn  im  the  l«Mor  of  the  pbuBtiff ;  but  ^if  not,  it  ap- 
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peare  from  the  whole  case,  that  the  defendant  cannot  deny 
the  lessor's  title ;  having  taken  possession  under  him. 
Was  he,  then,  entitled  to  notice  to  quit  ?  There  is  certain- 
ly some  confusion  in  the  books  on  this  question.:  but  it 
may  be  safely  asserted  that  notice  to  quit  is  never  neces- 
sary, unless  the  relation  of  landlord  and  tenant  exists.  In 
this  case  the  relation  between  the  parties  was,  in  the  first 
instance,  that  of  vendor  and  vendee.  It  was  so  as  be- 
tween the  lessor  of  the  plaintiff,  and  the  sons  of  the  de- 
fendant. There  was  a  license  also  to  enter;  but  no 
agreement  to  pay  rent.  In  the  case  of  Suffem  v.  Taumi- 
endy  (9  John.  35,)  it  was  held  that  an  agreement  to  pur- 
chase did  not  amount  to  a  license  to  enter ;  and  that  the 
defendant  could  not  pretend  to  have  possession  in  a  high- 
er character  than  a  tenant  at  will ;  the  purchase  of  the 
premises  being  by  parol.  In  Smith  v.  Stewart,  (6  John. 
46,)  the  plaintiff  sued  for  use  and  occupation.  The  evi- 
dence was,  that  the  defendant  took  possession  under  a  pa- 
rol agreement  to  purchase  at  5  dollars  per  acre.  He  re- 
mained in  possession  13  years.  A  deed  was  offered  him, 
DO  payment  of  the  purchase  money ;  and  he  promised  to 
pay,  but  finally  refused  ;  when  the  action  was  brought, 
and  the  plaintiff  was  nonsuited,  on  the  ground  that  assump- 
sit for  use  and  occupation  would  not  lie,  unless  the  rek- 
tion  of  landlord  and  tenant  existed,  founded  upon  some 
agreement  creating  that  relation  ;  that  the  defendant  en- 
tered under  a  contract  which  might  be  enforced  in  equity ; 
a  contract  for  a  deed  ;  but  having  broken  bis  contract,  he 
changed  himself  to  a  trespasser.  The  court  say  the 
better  opinion  is,  that  he  was  never  strictly  a  tenant ;  nor 
entitled  to  notice  to  quit,  nor  liable  to  distress,  nor  to  an 
action  of  assumpsit  for  rent;  that  he  was  liable  in  another 
way,  to  be  turned  out  as  a  trespasser;  and  responsible 
for  mesne  profits.  In  Jackson  v.  Bradt^  (2  Cmn.  174,) 
decided  in  1804,  it  was  held  that  a  mere  tenant  at  will  can- 
not require  notice  to  quit.  It  is  there  said,  that  the  res- 
ervation of  an  annual  rent,  is  the  leading  circunostance  that 
turns  leases  for  uncertain  terms,  into  leases  from  yemr  to 
The  defendant  had    leave  to  occupy  mnA    pes- 
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Bess  the  land ;  and,  under  that  lease,  did  occupy  for  ftO 
years;   but  there  was  no  resenration  of  rent.    The  next 
case  is  Jackson  v.  Bryan,  (1  John.  322,)  decided  in  18Q6. 
One  Norton  took  possession  in  1775,  by  permission  of  thi^ 
owner,  who  promised  to  pay  for  the  improvements,  if  Nor^ 
tan  chose  to  quit.     In  1786,  the  property  was  sold  by  the 
commissioners  of  forfeitures.     The  tenant  had  permissioil 
from  the  new  owner    to  sell  his  improvements ;  and  they 
came  to  the  defendant  for  $100.    This  permission  was  ia 
writing ;  but  contained  no  condition  nor  reservation  of  rent* 
The  defendant  having  been   in  possession  more  than  30 
years,  refused  to  take  a   lease,  saying   he  meant  to  keep 
the  premises.      That  he  thought  his  title  as  good  as  the 
lessor's.     On  the  trial,  the  plaintiff  was  nonsuited  for  want 
of  notice  to  quit ;  Tompkins,  justice,  going  the  length  of 
saying,  that  a  tenant  at  will,  is  entitled  to  notice  according 
to  3  tVils.  25.     Thompson,  justice,  dissented.     SpencsTj 
justice,  delivered  the  opinion  of  the  court.     He  held  that 
after  so  long  an  occupancy,  under  the  circumstances,  no^ 
tice  ought  to  be  given.     He  considered  the  landlord's  right 
to  sue  for  use  and  occupation  equivalent  to  the  reservation 
of  rent.      In  this  case,  there  was  no  contract  to  purchase.; 
but  a  bare    permission    to  occupy,  without  any  terms: or 
conditions.      The    next  case   is  Jackson  v.  Langheads 
(2  John.  75,)  decided  in  the  same   year,  between  mor^ 
gagor  and  mortgagee.     Livingston,  justice,  delivered  the 
opinion   of  the    court.       He  declined   considering   whe- 
ther the  mortgagor  was  tenant  at   sufferance,  at  will,  or 
for  years.     He  laid  down  the  broad  proposition,  that  up 
man  who  holds  land    by  the  owner's  consent  for  an   in-^ 
definite  period,  ought   ever   to  be  evicted   by  ejectment 
without  notice   to  quit.      Thompson,   justice,  dissented; 
relying  on  two  cases  in  this  court  not  reported,  and  Jack^ 
son  Y.  Bradt.    In  Jackson  v.  Dsyo,  (3  John.  422,  A*  D* 
1808,)  the  court  say,  it  has  never  been  decided  that  a  no- 
tice to  quit  was  necessary,  unless  where  the  relation  of  land- 
lord and  tenant  existed.     The  defendant   there  clain^efl 
under  a  contract  from  T.  L.   WhUbeck,  having  paid  the 
purchase  money.    The  leasor  of  the  plaintiff  was  heir  9I 
Vol.  VU.  95 
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MAAMT,  ffkttheek.  There  was  no  semblance  of  the  rektionship  of 
landlord  and  tenant.  Jackson  ▼.  Greeny  (4  John.  186,  A^ 
D.  1809,)  adopts  the  same  principle  with  Jackson  ▼.  Lang" 
head:  that  a  mortgagor  is  entitled  to  notice ;  and  applies 
it-to  the  case  of  a  conveyance  absolute  on  its  fmoei  wttb  a 
defeasance.  But  in  Jackson  v.  FtiUer,  (4  JoJbi.  215,  A» 
X>.  1809,)  it  was  held  that  notice  is  not  neeestery  wm  aguoat 
the  assignee  of  the  mortgagor ;  because  between  him  and 
the  mortgagee  there  is  no  privity  of  contract ;  and  the  f»- 
htion  of  landlord  and  tenant  cannot  exist  In  PhiUips  ▼• 
Coffertf  (7  John.  4,  A.  D.  1810,)  Keni,  chief  justice,  said, 
tenancies  at  will  are  now  held  to  be  estates  from  year  to 
year,  merely  for  the  sake  of  a  notice  to  quit.  He  probably 
mtended  the  remark  for  cases  of  actual  or  express  tenan- 
cies at  will ;  for  such  was  the  case  then  before  the  ooort. 
The  persons  under  whom  the  defendant  claimed,  had  taken 
the  premises  for  no  definite  period  ;  but  while  they  behav- 
ed well  and  paid  rent.  They  had  paid  some  rent,  and 
their  names  were  entered  in  the  rent-book  of  the  plaintiff's 
agent.  This  was  a  tenancy  at  will ;  though  the  court  inti- 
mated it  would  be  a  tenancy  from  year  to  year  for  the  par- 
pose  of  a  notice  to  quit.  In  Jackson  v.  WUseyy  (9  John. 
SMI7,  A.  D.  1812,)  the  defendants  occupied  more  land  than 
was  covered  by  their  lease  ;  for  which  excess  the  action  was 
brought.  The  court  held  a  notice  was  necessary,  on  the 
ground  that  rent  had  been  paid  as  well  for  that  part  of  the 
farm,  as  for  so  much  as  was  included  in  the  lease.  They 
also  remarked,  that  in  the  English  courts,  tenant  at  will  is 
entitled  to  notice.  In  Jackson  v.  JVtven,  (10  John.  335, 
A.  D.  1813,)  the  defendant  held  under  a  purchase  from 
the  lessor  by  contract  tmder  seal ;  but  a  rent  was  reserved, 
and  had  been  paid.  The  court  held  a  notice  necessary. 
The  case  of  Jackson  v.  Aldrich,  (13  John.  106,  A.  D. 
1916,)  presents  a  case  different  from  the  last.  The  defend- 
ant conveyed  the  premises  to  one  Garrison,  and  he  to 
the  lessor  of  the  plaintiff  in  1802;  but  the  defendant 
continued  in  possession,  on  what  terms  does  not  appear. 
It  appeare,  however,  that  in  a  suit  between  the  defendant 
and  Garrison,  in  1814,  long  after  Garrison  had  convey- 
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ed,  lie  was  allowed  real  for  the  premises ;  but  the  lessor  of    f^^^^^t 
the  plaintiff  was  not  privy  to  it.    It  was  contended  that     \^^^^^ 
'a  notice  to  quit  was  necessary;  but  ruled  otherwise;  and      JackMi 
Ibe  court  held  the  decision  right.     Thompson^  Ch.  Justice,       M^. 
discusfed  the  subject  at  length  ;    and  concluded  that  there 
was  no  evidence  of  a  holding  from  year  to  year ;  and  ad* 
nuUing  him  to  have  been  a  tenant  at  will,  he  was  not  en- 
tkled  to  notice  to  quit.    Spencer,  J.  dissented ;  and  laid 
.dbwn  Ibe  proposition  that  where  the  defendant  enters  law- 
MIf  ioto  possession,  and  by  permission  of  the  owner,  and 
has  done  no  act  hostile  to  him,  he  cannot  be  treated  as  a 
.twspasser,  and  subjected  to  an  action  of  ejectment  without 
•olioe  to  quit*    The  next  case  is  Jackeon  v.  Eingeley,  (17 
Johi.  158,  A.  D.  1819.)    The  lessor  of  the  plaintiff  held 
the  premises  under  a  lease,  paying  rent  to  Romayne.    He 
agreed  to  sell  to  one  Benton  for  $750,  subject  to  the  rent. 
Be$Uan  took  possession,  and  died  there.    The  defendant 
married  Benion^s  widow  and  lived  on  the  premises.     Spet^ 
car,  Ch.  Justice,  in   delivering  the  opinion  of  the  court, 
Sijs  the  objection  that  notice  to  quit  ought  to  have  been 
given  is  untenable.     The  relation  of  landlord  and  tenant 
never  existed  between  these  parties.     As  between  them, 
k  was  an  agreement  to  sell;  and  in  such  case  notice  is 
unnecessary ;  and  be  cites  3  John.  422,  and  13  Jobn.  106. 
In  England,  the  rule  in  relation  to  a  purchaser  seems 
to  be  different.    There  a  tenant  at  will  is  entitled  to  no- 
tice ;  and  lord  Ellenborough  said,  that  after  the  lessor  had 
put  the  defendant  into  possession,  he  could  not,  without  a 
demand  of  possession,  and  a  refusal  by  the  defendant,  or 
wrongful  act  by  him  to  determine  his  lawful  posses- 
I,  treat  the  defendant  as  a  wrong  doer  and  trespasser, 
•8  he  assumes  to  do  by  the  action  of  ejectment.     (13  East, 
810, 11.) 

The  general  rule  here  is,  that  tenancies  at  will  are  to  be 
considered  tenancies  from  year  to  year,  merely  for  the  sake 
of  a  notice  to  quit ;  (4  Cowen,  350 ;)  but  this  seems  to  be 
inbjsct  to  the  exception  of  a  tenancy  at  will  created  by  an 
eatrj  under  a  contract  to  purchase.    In  all  the  cases  of  this 
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description  which  I  have  foand  in  our  own  books^  notie 
has  been  held  to  be  unnecessary. 

In  this  case,  every  reasonable  notice  was  given  eicep 
a  formal  notice  to  quit.  The  lessor  repeatedlj  called  fe 
payment,  which  was  declined  on  the  ground  of  inability 
though  the  improvements  are  valued  at  7  or  900  dollaii 
'  Whether  notice  shall  be  given  or  not,  is  mere  matter  ^ 
practice ;  and  it  seems  reasonable  that  it  should  be  givea 
in  all  cases  where  the  tenant  occupies  with  the  periniaMi 
of  the  landlord  for  an  indefinite  period ;  and  does  no  ad 
hostile  to  the  landlord.  But  the  case  of  a  contract  to  sd 
seems  to  have  been  uniformly  considered  an  ezceptioo. 
•  No  notice  was  necessary  therefore ;  and  the  plainttf  is 
ratitled  to  judgment. 

Judgment  for  the 


HuRD  against  West. 


When  <m*  Oif  error  from  the  court  of  C.  P.  of  the  county  of  fVatlh 
nd^ropert "t^  tfigfoii.  The  crrors  assigned  were  founded  on  exceptions 
JSumJS  StJl  ^en  a*  ^^^  ^"^' '"  ^^^  ^^^^^  below,  on  the  4th  of  March, 
««^  e""*ir  -  ^^* '  *^"^  which  camo  here  on  a  bill  of  exceptions  prs^ 
iion  of  the  term,  scnting,  in  conucxion  with  the    record,  these  facts :  The 

th«  Mme  identi-  ...  ■     ,  .         ,.,     .  , 

cai  proper^  re-  actiou  m  the  couft  bclow  was  trespass  by   fVe^t,  against 
titp  »  ^B  ihl  Bwd^  for  taking  a  number  of  sheep.    The  plaintiff  bb- 

bailor;  and  ha 
maj  take  it  Trom 
one  havinf  a  wvengful  possession,  without  being  liable  to  an  action  of  trespass. 

Othenrise  where  the  contract  of  the  bailee  is  either  in  the  alternative ;  to  return  the  property  baS- 
ad,  or  delirer  property  of  the  same  kind  and  quality  ;  or  where  the  contract  is  to  do  the  ktfcii  eak. 
In  either  of  these  cases,  the  obligation  on  the  part  of  the  bailee  rests  in  contract ;  ^nd  tju  be  actaaftf 
make  the  delivery,  though  the  term  has  expired,  the  bailor  has  no  vested  interest  in  the  property.  Tm 
letting  is  not  properly  a  bailment,  but  operates  as  a  sale,  and  the  right  of  the  bailor  is  %  coogc  in  ac- 
tion only.  And  9f€  note  (a)  to  thU  ease,  Semb.  Seiftnour  v.  Brownj  (19  John,  44^)  tt  overrmML 
id. 

But  on  the  delivery  of  the  identical  property,  or  other  property,  to  the  bailor,  in  satisimctioa  of  tb( 
contract,  he  has  a  vested  interest  in  possession  in  the  specific  property  delivered. 

The  declaratiops  or  admissions  of  a  vendor  of  personal  property,  though  m^e  beibra  sale,  9f  mi 
sindence  against  the  vendee  ;  but  the  vendor  should  be  called  as  a  witness. 

Where  a  witness  is  interested  against  the  party  calling  him,  he  is  competent. 

Possession,  though  tortious,  is  sufficient  to  mamtain  trespass  against  a  stranger  who  divests  sod 
possession. 

Where  one,  having  possession  of  personal  property,  delivered  it  to  another  who  claimed  bnt  bad  • 


rifht  to  it.  upon  his  agreement  to  see  L.  and  negotiate  about  the  title,  whicfa,  on  obtaiaiac  pOMSHli 
ba  refusea  to  do,  but  claimed  and  used  the  property  as  his  own ;  keld^  that  trespass  Uy  ■f^fJVt  t^  ■ 
Ibt  tqil  of  the  one  from  whoai  ha  to  obtainsd  the  property.  T  ^    '     ~  * 


▼. 
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low  proved  on  the  trial,  that  on  the  27th  of  March,  1889,  ^f^; 
he  purchased  23  sheep  of  Gideon  Daytime  and  gave  bai  a>^vw 
note,  which  was  immediately  transferred  by  DcQftcn  to  ^^ 
Mobert  l\Law  in  part  payment  of  a  debt.  At  the  time  of 
purchase,  the  sheep  were  on  a  form  in  Sandgai€j  which 
Law  had  bought  of  Danid  Dcn/tofi.  The  sheep  were  te- 
ken  to  the  farm  of  the  plaintiff  below.  John  Siewmt 
testified  that  none  of  them  were  more  than  two  years 
old. 

In  April,  1822,  the  plaintiff  below  sold  18  of  the  eheep 
to  K.  West.  While  they  were  engaged  in  driving  thi) 
sheep  towards  the  village  of  SaUm,  the  defendant  below 
met  them ;  and  claimed  the  sheep  as  his  property.  K. 
West  thereupon  gave  up  his  bargain  with  the  plaintiff  be- 
low ;  and  it  was  then  agreed  between  the  plaintiff  and  de- 
fendant below,  that  the  sheep  should  be  taken  back,  end 
united  with  the  other  five  which  had  been  left  on  the 
farm ;  that  the  parties  should  call  on  Law ;  and  that  tNe 
defendant  below  should  do  something  by  which  the  pMtt- 
tiff  would  not  be  the  loser.  The  agreement  between  the 
plaintiff  below  and  Dayton  was,  that  tlie  former  shouM 
not  pay  for  the  sheep  unless  he  could  hold  them.  It  alio 
appeared  that  the  plaintiff  below  forbade  the  defendaat 
below  taking  the  sheep.  The  defendant  below,  after  pro- 
ceeding part  of  the  way  to  Law* 9,  refused  to  go  on ;  \ml 
took  5  sheep  out  of  the  barn  of  the  plaintiff  below;  Md 
drove  them  away  together  with  the  other  18. 

The  defendant  below  submitted  to  the  court  whether 
trespass  would  lie  upon  these  facts ;  and  moved  for  a  non- 
suit ;  which  being  overruled,  he  excepted.  / 

The  defendant  below  proved  by  Thompson  Hurd,  that 
in  the  year  1819  or  1820,  in  the  fall,  the  defendant  Mow 
let  to  Daniel  Dayton  of  Sandgate,  a  number  of  sheep'  fer 
one  year,  for  a  pound  of  wool  a  head ;  and  was  to  hate 
the  same  sheep,  or  sheep  of  as  good  quality,  returned  Id 
case  any  died. 

Daniel  Dayton  left  the  country  about  the  time. 'Ike 
plaintiff  below  purchased;  shortly  before  which,  tbe^«4e- 
fepdant  below  started  to  go  to  his  houae  and  aptt)e-  wMi 
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htm  and  get  the  sheep  kept.  Gideon  Dayton  moved  io- 
to  DaitM  DoffUm'a  house ;  but  absconded  about  the  iat  of 
Bmd  April,  1822.  The  defendant  below  went  for  the  sheep  to 
Oidoon  Dayton's;  found  he  had  absconded,  and  hearing 
that  the.  plaintiff  below  had  purchased  the  sheep,  he  pro- 
ceeded, and  overtook  the  plaintiff  below  with  the  13»  oo 
Jms  way  to  Salem. 

Shortly  before  Gideon  Dayton  made  the  sale,  ke  in- 
formed  S.  Thomas  that  there  were  then  on  the  {arm  in 
Stmdgaie  S3  sheep,  which  belonged  to  the  defendant  be- 
low :  that  they  had  formerly  been  let  to  Danid  Dajfiom ; 
and  that  the  defendant  below  had  left  them  there  to  be  kept 
for  a  short  time.  That  if  he  concluded  to  go  away,  be 
meant  to  sell  the  sheep. 

Alanmm  Hurd  testified,  that  in  1820,  the  defendant  be- 
low let  to  Danid  Dayton,  23  sheep,  for  one  year ;  and 
when  that  year  was  ended,  he  let  them  for  another  year, 
ibr  a  pound  of  wool  a  head ;  and  was  to  have  the  same 
HOBiber  of  sheep,  and  of  as  good  quality  returned. 

A  few  weeks  before  Gideon  Dayton  absconded,  be 
eame  to  the  house  of  the  defendant  below,  and  wished 
hbn  to  come  and  settle  with  him  (D.)  for  keeping  the 

Tbe  court  charged  the  jury,  that  unless  they  were  sat- 
•Uied,  from  the  evidence,  that  the  sheep  sold  by  Gideon 
JDayion  were  the  same  identical  sheep,  which  the  defend- 
ant below  formerly  let  to  Daniel  Dayton,  the  plaintiff  be- 
low was  entitled  to  recover.  The  defendant  below  except- 
ed to  the  charge. 

Verdict  for  the  plaintiff  below. 

J.  Wittardt  for  the  plaintiff  in  error.  Trespass  would 
.aol  lie.  West  gave  up  the  sheep  to  Hurd  voluntarily. 
Even  a  refusal  to  deliver  the  sheep  on  demand,  would  not 
.  Jmivo  entitled  to  the  action.  It  would  have  been  a  bare 
nonfeasance,  for  which  trespass  does  not  lie.  (7  Coos. 
JHg.  Day's  ed.  Trespass,  (D.)  I  Ld.  Mqym.  188.  IS 
JWbki348.  -6  C^Noen,  112.)  There  was4io  firaod  in  ob- 
fMiniag  I  possession.      West,  in  effect,  admitted  our  <right. 


n 
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(3  Stark.  Ev.  1444.     1  T.  R.  480.)    The  sheep  wen    ^f^i 
given  up  under  an  agreement.    If  thia  was  violated,  the 
remedy  should  have  been  by  assumpsit. 

But  the  weight  of  testimony  was  decisive,  that  the  pr6p*        w«ii. 
•rty  belonged  to  Hurd. 

The  court  misdirected  the  jury.  The  question  wav, 
whether  the  sheep  were  Kurd's  or  WmVb.  The  ques- 
tion of  identity  was  one  of  evidence ;  not  of  right.  If  dm 
sheep  were  Hwrd^s,  though  not  the  same  he  first  let  to  D» 
Dayton^  he  was  entitled  to  hold  them.  The  testimony 
showed  that  Elurd  had  taken  the  sheep  back,  or  otb^ 
sheep  in  lieu  of  them ;  and  left  them  with  O.  Dayton  at 
short  time  to  be  kept.  The  jury  might  well  have  believ- 
ed the  sheep  to  be  fZurcf s,  though  not  the  identical  sheep 
let  to  Dayton. 

D.  RuaseUf  contra.  Trespass  no  doubt  was  the  pit>p^ 
action.  It  is  always  so,  where  possession  is  delivered 
for  one  purpose;  but  abused  to  another.  The  right  df 
possession  in  the  plaintiff  is  sufficient. 

The  question  of  identity  has  been  passed  on  by  the  jii-^ 
ry,  under  a  charge  fairly  submitting  the  question.  The 
weight  of  evidence  is  not  to  be  examined  here ;  but  if  et' 
amined,  will  be  found  in  favor  of  the  plaint iflf  below. 

There  was  no  evidence  on  the  trial,  to  warrant  a  belief 
that  the  sheep  in  question  had  been  delivered  by  either  df 
the  Daytons  to  the  defendant  below.  Nor  was  a  pre- 
tence of  that  kind  set  up  on  the  trial. 

* 
Cicruf,  per  Woodworth,  J.  There  was  no  well  found- 
ed objection  to  the  form  of  the  action.  The  plaintiff  did 
not  consent  to  the  taking,  but  forbade  it.  It  is  true,  there 
b  the  appearance  of  a  negotiation,  commenced  respecting 
the  property,  in  which  it  was  agreed  to  call  on  Law ;  but 
this  was  not  carried  into  effect,  by  reason  of  the  refusal 
of  the  defendant  below.  Thus  the  parties  were  left  in^ht 
same  situation  as  before  the  proposition  was  made.  At 
most,  it  was  only  the  incipient  step  towards  an  accommo- 
dation ;  and,  of  itself,  was  neither  an  acknowledgment  of 
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ALBANY,     right  in  the  defendant    below,  nor  permission    to   take. 
The  decision  of  the  court  below  on  this  point  was  not  er- 


roneous. 

In  order  to  test  the  correctness  of  the  charge,  it  is  ne- 
cessary to  examine  the  facts  before  the  court,  upon  which 
it  was  given. 

The  plaintiff  below  was  entitled  to  recover  unless  the 
defendant  below  niade  out  a  good  title  to  the  property  tak- 
en. This  will,  in  some  measure,  depend  on  the  contract 
of  letting.  It  seems  to  me,  the  first  question  was,  whether 
the  identical  eheep^  if  they  survived,  were  to  be  return- 
§df  or  the  same  number  of  sheep,  and  qf  as  good  quality. 
In  the  first  case  the  title  would  still  have  continued  in  the 
defendant  below,  with  the  right  to  assert  it  when  the  period 
of  letting  expired.  There  was  no  proof  that  any  of  the  sheep 
died.  If  the  terms  of  the  letting  were  as  in  the  second  case, 
or  in  the  alternative,  the  right  of  the  defendant  below  rest- 
ed in  contract ;  for  he  was  not  authorized  to  claim  the 
tdentical  sheep.  He  had  given  Dayton  the  right  of  re- 
iuming  any  other  sheep  of  the  same  quality ;  and  this 
right  consequently  allowed  Daniel  Dayton  to  dispose  of 
the  sheep  let,  and  substitute  others  of  the  same  quality. 
The  defendant  below  was  bound  to  make  out  property  in 
the  subject.  A  claim  to  he  compensated  by  the  delivery 
of  23  sheep,  or  damages,  if  that  was  omitted,  will  not  suf- 
fice to  justify  the  taking(a).    The  jury  were  called  on  to 


(«)  ThM  pomtioo  ..foei  upon  a  diitinction  in  the  law  of  bailmenU,  which  has  bew 
■ooMwbat  ohacTtd  by  a  recent  decbkm.  If  the  identical  iheep  were  to  hare  been 
ratnnMd,  it  waa  the  tiBipIe  case  of  the  tocaUo  ret,  a  kind  of  Utue  of  personal  proper- 
ty, al  a  rmU,  ^  a  tervi,  after  which  the  property  in  the  thing  reveria,  as  it  were,  to'tba 
laswr.  In  soeh  case  the  identical  property  belongs  to  the  bailor,  who  aiay  «t*iniaM 
trorer  ibr  it,  or  detinue  lor  the  specific  thing,  as  a  reversioner  may  sue  for  the  specific 
land  alUr  the  term  has  expired.  In  such  a  case,  if  the  bailee  exercise  ordinary  ctra 
of  tfM  thiBf,  he  is  not  responsible  though  it  perish.  But  it  is  otherwise  la  the  eecoad 
case  put  by  judge  Woodwortht  where  the  bailee  is  to  return  another  article  of  the 
■aiM  kind,  or  has  an  option  to  return  the  same  or  another.  Hie  property  then  pass- 
es;  it  is  the  ease  of  sale  or  exchange ;  the  original  owner  aequirea  a  property  in  te 
prides  whAa  aU  kii  iaterest  is  gone  m  the  specific  thing ;  and  no  action  wffl  lin  except 
aaoBpAt  Ibr  the  priee,  antU  the  thing  to  be  delirered  in  compenaatioo,  haa  been  ao 
daSfi— d,  or  fsadaied.    It  if  a  case  of  payment ;  not  a  rsTersioa.    It  ia  like  Boma  ▼ . 
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decide  what  was  the  contract  entered  into  between  the  dc«  albant^ 
fendant  below  and  Daniel  Dayton.  The  conclosioQ  watf 
to  be  drawn  from  conflicting  evidence.  If  the  sheej)  were 
to  be  the  same  before  let^  and  the  period  for  which  they 
were  let  had  expired,  (about  which  the  evidence  wa^ 
contradictory,)  then  it  follows,  that  the  plaintiff  below 
was  not  entitled  to  recover.  This  part  of  the  charge, 
however,  cannot  well  be  complained  of  by  the  defendant 
below ;  for  it  was  more  favorable  to  him  than  he  had  a 
right  to  expect.  It  will  be  recollected  that  Stewart  testi- 
fied none  of  the  sheep  were  more  than  two  years  old.    If 


t 


Orahamy  (4  Cowen^  46S,)  where  Saveige^  Ch.  J.  haf  very  apUjr  defined  the  rigkti 
and  dtttiee  of  the  parties.    I  said  this  dislinctinn  wae  obscured  hj  a  late  deciaioo.    I 
allude  to  Seynumra   ▼.    Brown  and   oMert,  (19   /oikn.  44.)      The    defendanCi 
agreed,  that,  for  everj  5  bushels  of  wheat   the  plaintifis  should  deliver  at  the  de* 
fendants'  mill,  they  (the  defendants)   would   deliver  in  eichange,  one    barrel  of 
flour.    The  wheat  delivered  was  consumed  by  fire,  with  the  defendants'  mill ;  and 
there  being  no  negligence,  they  were  holden  not  liable  on  the'ur  agreement  to  de« 
liver  the  flour ;  the  court  deciding  that  it  was  a  case  of  bailmenf,  {loeaUo  op^ 
trU  faeiendi.)      Among    the  very  few  errors  of  the    court  who  decided    that 
case,  we  may  now,  without  incurring  the  imputation  of  arrogance}  periiaps  be 
warranted  in  pronouncing  this  one.      It  varies  from  the  decision  in  the  priaoH 
pal  case,  and  stands. opposed  to  Sir  WUlimm  Joneaj  the  great  oracle  of  the  law 
of  bailments.      (See  Jon.  on  Baitm.    2d  ed.  lOf,  ioAom  doctrini  i§  al$o  eor» 
rectly  cited  by  Spanceff  Ch,  J.  in  Seynumn  v.   Brown,   19  John,  47.)     Tb« 
doctrine  of  Jonea  will  be  found,  in  substance,  precisely  that  of  the  prindpal  caaei 
that  if  tho  contract  waS)  to  return  the  same  fitem6<r  of  theep ;  or  if  it  was  ak 
temative,  t.  e.  the  same  sheep  or  the  same  number;  and  net  abeolnte  to  rttuni 
the  aame  sheep,  there  was  the  right  of  returning  other  sheep;   Iktyion   migKt 
sell  the  identical  sheep,  and  substitute  others.     Hence  it  is  inferred  that  the  pro* 
perty  of  the  original  owner  had   passed   from  him.     Jonia   says,  "It  may  also 
be  proper  to  mention  the  distinction  between  an  obligation  to  restore  the  apae^fi^ 
things,  and  a  power  or  naeaaaity  qf  ratuming  Mtra  aqutU  in  vahu.    In  the  first 
ease,  it  is  a  regular  bailment ;  in  the  second  it  becomes  a  dAt.*    In  the  latter  cassi 
he  considers  the  whole  property  transferred.    I  observe,  also,  that  the  late  chaneslloif 
JTentf  in  his£  CommsntorMS,  464,  speaking  of  Besfwumr  v.  Brown^  says,  "  the  decH 
sion  was  not  conformable  to  the  true  and  settled  doctrine."    He  adopu  that  of  Jonmi 
The  opinion  of  the  court  in  SlaugkUr  r.  €trein  and  tfttifs,  (I  Randotpk^  %)  looks 
somewhat  like  supporting  Seywwur  v.  Mrewn,  bat  the  ease  was  dissimilar.    WrittMl 
receipts  were  giveA  for  the  wheat,  to  be  ground;  and  the  defendants'  control  ovsf 
it  was  plainly  qualified,  though  the  custom  of  the  country^  ^l  refbrence  to  w&ich  it 
was  receipted,  warranted  the  mixing  of  it  with  the  wheat  of  others  received  on  thM 
likeUrms.    The  Hmitation  in  tha  reesipt  was  emsiderad  by  the  eoirt  a>  importiny 
bailment,  and  not  an  exehaaga  tot  tkem. 

Vol.  VII.  96 
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ALB^^,    thif  be  80,  they  conid  not  be  the  same  sheep  let  two  yetn 
before ;  and  if  Alanaan  Hwrd  stated  the  time  of  lettinj 
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Hoi4  correctly  as  in  1820,  the  right  of  the  defendant  below  had 
not  accrued.  Had  the  court  stated  to  the  jury  the  evidence 
bearing  on  the  question  of  identity,  and  that  going  to  show 
that  even  if  these  were  the  same  sheep,  it  was  not  cleai 
that  the  term  of  letting  had  not  ended,  I  think  the  charge 
would  have  been  more  correct.  As  it  is  now,  the  mere 
identity  is  held  to  be  sufficient,  which  might  or  might  not 
be,  depending  on  the  view  the  jury  should  take  of  the  evi- 
dence upon  the  points  to  which  I  have  adverted.  But  ii 
was  the  plaintiff  below  who  with  more  propriety  might 
object  to  this  part  of  the  charge.  It  is  no  ground  for  the 
defendant  below  to  object.  If  erroneous,  it  was  most  fa- 
vorable to  him  ;  and  he  had  the  benefit  of  it. 

The  residue  of  the  charge  is,  substantially,  that  tlM 
plaintiff  below  was  entitled  to  recover,  if  the  sheep  wen 
not  the  same  lot.  This  part  is  also  correct,  unless  then 
is  another  question  connected  with  it,  and  arising  from  th 
evidence,  that  ought  to  have  been  submitted  to  the  jurj 
the  finding  of  which  favorably  to  the  defendant  below 
would  leave  the  question  whether  the  sheep  taken  were  tb 
same  or.  not,  an  immaterial  inquiry. 

I  admit  that^  in  considering  this  point,  it  is  unimportant 
whether  the  contract  was  to  return  the  identical  sheep,  oi 
others  of  the  same  quality  ;  for,  in  either  case,  the  defend- 
>ant  below  had  no  right  to  them.  It  was,  however,  com- 
petent for  Daniel  Dayton  to  return,  and  for  the  defendaol 
below  to  accept  any  sheep  in  satisfaction  of  the  contract 
Is  there  any  evidence  bearing  on  this  point  sufficient  to 
go  to  the  jury  ?  If  there  is,  their  attention  should  have 
been  called  to  it ;  for  it  cannot  be  doubted,  that  if,  in 
fact,  Daniel  Dayton  returned  the  sheep  in  question  to 
the  defendant  below,  or  delivered  them  on  the  farm  to 
Gideon  Dayton  as  the  property  of  the  defendant  below, 
and  he  recognized  that  act  by  accepting  the  deUvery, 
the  right  of  property  in  the  defendant  below  became  per- 
fect. I  think  it  highly  probable  that  such  was  the  course  of 
the  transaction;  but  I  am  not  at   liberty  tb  indulge  in 
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conjectures.    Is  there  legal  evidence  of  this  ?    All  that  ap-     Q^fjJ|J[* 
pears  is,  that  the  sheep  were  on  the  farm  Law  purchased     v^v^^ 
of  Banid  Dayton;  but  there  is  no  evidence,  that  the       "^ 
latter  did  any  act  for  the  transfer  or  the  delivery  to  the       Wmu 
defendant  below  ;  or  that  he  directed  it  to  be  done. 

The  declarations  of  CUdeon  Dayton^  before  he  sold  the 
sheep,  that  they  belonged  to  the  defendant  below,  that 
they  were  left  by  him  to  be  kept,  and  had  formerly  beoD 
let  to  Daniel  Dayton,  if  legal  evidence,  would  well  war« 
rant  the  inference  that  the  defendant  and  Danid  Dayton 
had  made  a  settlement  on  some  terms ;  and  that  the  same 
sheep,  or  others  in  their  place,  had  been  returned.  But 
these  declarations  cannot  affeet  the  rights  of  the  plaintiff 
below,  although  a  purchaser  subsequently  ;(&)  enough  not 
appearing  to  implicate  him  in  the  fraudulent  act  of  the 
vendor.  The  plaintiff  below  cannot  avail  himself  of  the 
declarations  of  Gideon  Dayton ;  neither  can  the  defendant 
below.  If  Gideon  Dayton  was  interested,  it  was  against 
the  defendant  below,  which  was  no  objection  to  his  (Gr. 
D'e)  competency  as  a  witness  for  the  defendant  below. 
Where  one  is  competent  as  a  witness  for  the  party,  the 
latter  cannot  avail  himself  of  the  confessions  of  1^  former. 
(11  John.  185.)    So  also  subsequent  declaratiiDns  by  k 


(b)  8tarki4,  in  hit  TreatiM  on  ETid«iie«,  ■i.jf,  th«  "admiiiww  «f  ta 
■ometimM  eviH«iiee  a^nst  <me  who  dains  throaflLhin.**  (4  Stark,  Mp.  4B.)  Tlib 
Menu  to  be  an  ezcapiion  to  tho  genoral  lalo,  whidi  ii,  I  appnhaiid,  «f«ioat  n6tk$^ 
ing  the  admission  oi  a  vendor  to  affect  the  ri^ta  of  a  Tiendeei  dioagli  mdl  aid* 
missions  be  made  preTious  to  the  sale.  In  trespaas  dt  bomtB  atpertmUf^  hj  hnA 
against  Finch  and  anoOur^  the  defendants  claimed  that  they  had  rifhtfullj  |tai* 
ken  the  goods  in  question  u|)on  a  luriot  euttamf  as  the  goods  of  AHee  fVat§9m^ 
deceased,  the  tenant ;  and  the  only  question  was,  whether  she  owned  them  at  tlM 
time  of  her  death.  To  prove  that  she  did  not,  it  was  held  that  the  plaintiff  might 
shew  her  declaration  made  sometime  before  her  death,  that  she  had  sold  them  to 
him.  Mantjield^  C.  J.,  said  the  admission  was  against  her  interest;  and  had  the 
action  been  by  the  plaintiff  against  her,  the  admission  would  clearly  be  evidence ; 
and  ought,  therefore,  to  be  received  against  the  defendants  whose  right  depended 
upon  her  title.  (I  Taunt.  141.)  The  principle  stated  here  if  broad  enough  to 
let  in  such  an  admission,  generally,  against  all  claiming  under  an  owner  of  perso- 
nal property,  it  the  admission  be  made  previous  to  the  time  when  the  tide  of  the  claim- 
ant accrued.  But  the  case  itself  is  of  an  admistion  by  a  d€Cta9ed  owner.  Her 
testimony  could  not  be  obta'med  ;  and  her  admission  was,  therefore,  to  be  recoivod 
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party  to  the  sale  of  j>ropertyy  which  go  to  take  away  a 
▼ested  right,  are  not  allowable.  (5  T.  R.  412.)  The  con- 
fearioDB  and  declarations  of  parties,  to  the  prejudice  of 
the  rights  of  third  persons,  are  insufficient,  (14  John. 
965.) 

The  fact  that  the  defendant  below,  about  the  time  that 
Vonid  Dayton  went  away,  started  to  go  to  bis  house  to 
pettle  with  him,  and  to  get  the  sheep  kept,  is  a  circum- 
fftance  which,  connected  with  others,  might  be  material ; 
bu^  alone,  proves  nothing  in  relation  to  an  actual  settle- 
ment, and  a  return  of  the  sheep.  So  also  the  fact  that 
Gideon  Dayton  called  and  wanted  ?  the  defendant  below  to 
come  and  settle  with  him  for  the  keeping  of  the  sheep, 
does  not  fouch  the  question  whether  Danid  Dayton  had 
deliyered  them.  The  claim  of  Gideon  Dayton  was  solely 
for  the  keeping,  which  might  have  existed  against  the 
defendant,  although  he  had  not  been  the  owner. 

I  am,  therefore,  inclined  to  think  there  was  no  eridence 
to  support  the  proposition,  that  the  sheep  in  question  had 
ever  been  set  apart  by  Daniel  Dayton  for  the  defendant 
below,  or  any  act  done  by  the  former  to  make  a  deliveiy. 
If  I  am  correct,  in  this  view,  it  follows  that  the  [charge  was 
warranted;  that  if  these  were  not  the  identical  sheep  let 
to  Daniel  Dayton^  the  plaintiff  ought  to  recover ;  for  in 


M  tb«  .AMt  bcf t  •▼id*nce.  That  loch  w«s  the  principle  of  that  case,  m  'tha  mutm 
pr«^sble  fton  a  prerious  nui  priut  decision,  {Duckkam  v.  WaUU,  5  £«p.  JZtp. 
t&L)  with  which  it  woaM  oUierwiie  be  at  war.  That  wae  an  action  by  th*  endornee 
■fiiBft  th«  acceptor  of  a  bill  of  ezchanire.  It  waa  endoraed  bj  JETvana^  the  bol- 
der, when  over  due;  eo  that£vaii«  stood  as  render ,  and  the  plain  tiff  aa  rnntins, 
dainaing  no  more  than  Evantl'  rights.  This  was  admitted ;  and  to  shew  that  the  de» 
laodant  had,  while  Evana  owned  the  bill,  discharged  and  settled  it  with  him  in  ae> 
aoont,  his  {Evom^)  declarations  were  offered  in  evidence  against  the  plaintiff.  Lotd 
JBlUmbormtgh  held  the  evidence  inadmissible.  He  said  the  €kci  of  the  bill  haviag 
Veea  paid  when  due,  and  settled  in  account,  was  easily  proved  bj  calling  £9mm» 
himself  or  by  the  evidence  of  third  persons.  But  what  Evama  said  wna  not  the  heal 
avhieoce,  when  he  himself  could  be  called.  It  would  be  making  the  declaimtions  of  % 
third  parson  evidence  to  affect  the  plaintiff^s  title,  when  that  party  waa  not  on  |ha  f 
pmrd  \  madt  therefore,  could  not  be  rM*ived. 
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that  case,  if  it  be  admitted  that  he  purchased  of  a  person     ^f^* 
having  no  title,  his  possession  could  not  rightfully  be  di- 
vested  by   a  stranger;  and   consequently  the  judgment 

below  must  be  affirmed. 

Judgment  affirmed. 


Rockwell  against  Adams. 


The  logs  in  question  were  of  trees  felled  by  the  defen«  .j^ng  him 
dant  on  unenclosed  timber  land,  which  the  plaintiff  claim- ;^^i^^ 


Replevin  for   saw   loirs:  tried   at  the  fVarren  circuit,    Apractic»iio. 

^^  Gfttioo  by  a  par- 

June  21st,  1825,  before  Duer,  C.  Judge.  tj,  orhb  recog- 

nition of  a  line 
low 
Um 
courae* 

ed  as  his  own.      And  the  dispute  related  to  the  dividing  »!wid"tancea  m 

'  ^  biB  deed,  may  p« 

line  between  the  parties,  as  described  in  conveyances  to  ^^^H  ^on^  ho 
each.      The    plaintiff   contended  that  the  defendant  was  the  time  that  it 

*t1     Ik  W 

precluded   from  disputing   the   line   to  which  the  former  an  effect! 
claimed,  on  the  ground  that  the  defendant  had,  by  van- ^^  ^^"^  **^ 


ous   acts  of  practical  location  and  recognition,  established  ^  ^  «^' 

'  o  '  agreement.  Ac- 

the  line  set  up  by  the  plaintiff,  as  the  true  partition  line  quietence  ibr  ■ 
between  the  parties.    There  was  also  a  question  whether  iTevidence  of 
the  defendant  knew  at  the  time,  that   the  location  would  ment^nT 
diminish  the  quantity  of  land  whicli   he  might  otherwise  hirbee,J**2o^ 
claim  under  his  conveyance,  according  to  courses  and  di»-  ••^^  i^i  f^  • 

'  ^  great  namberer 

tances.  y^^*;*  b)r  ail  tha 

It  is  not  necessary  to  state  the  case  forther ;  as  the  only  SjlTia^oBdu- 
law  question  passed   upon  by  the  bench,  related   to   the  J^*  •^^'J^  Jj[ 
charge  of  the  judge  to  the  jury  upon  the  point  of  location.  ^•^^* 
He  charged,  that  if  the  defendant  had   fixed  upon  a  line, 
tvUh  a  fuU  knowledge  of  Ms  rights^  short  of  that  which 
his  deed  would  give  him,  such  deliberate  location  would 
regulate  and  control  his  grant,  and  he  would  not  be  per- 
mitted afterwards  to  extend  it  beyond  the  limits  of  his  ac- 
tual location.     If  lie  had  agreed  to  the  line  set  up  by  the 
plaintiff  as  the  true  line,  he  must  be  bound  by  such  agree- 
ment, and  the  verdict  should  be  for  the  plaintiff;  but  if 
the  jury  should  find  that  no  line  had  been  agreed  upon, 
they  must  ascertain  the  boundary  upon  other  principles. 
The  jury  found  for  the  defendant.  J^ 

R,  Weston^  for  the  plaintiff,  moved  for  a  new  trial. 
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ALBAKT, 
Ocu  18f7. 


Rockwell 


D.  Ru$$eUf  contra. 

Curiaf  per  Sdtukrland,  J.  The  jury,  I  think,  wouM 
naturally  infer  from  the  charge,  that  though  the  defendanl 
had,  in  the  first  place,  estabhshed,  and  subsequently,  udi- 
formly  recognized  the  line  set  up  by  the  plaintiff*,  yet  if 
he  was  ignorant  at  the  time,  that  it  would  give  him  short 
of  what  his  deed  would  warrant,  he  was  not  bound  to  atude 
by  it,  unless  he  had  expressly  agreed  so  to  do. 

Now  I  apprehend  that  it  is  not  necessary,  in  order  to 
make  an  actual  practical  location  control  the  courses  and 
distances  in  a  deed,  that  the  party  making  such   locatioo, 
or  subsequently  recognizing  it,  should,  in  all  cases,  know 
that  the  effect  of  it  would  be  to  give  him  less  land  than  he 
would  otherwise  be  entitled  to ;  nor  that  there  should  be 
an  express  agreement  to  abide  by  such  line.     An  acquies- 
cence for  a  length  of  time  is  evidence  of  such  agreement 
Where  the  line  has  been  acquiesced  in  for  a  great  number 
of  years  by  all  the  parties  interested,  it  is  conclusive  evi- 
dence of  an  agreement  to  that  line  ;  as  in  Jackson  v.  Boi/h 
en,  (1  Catties,  363,)  Jackson  v.  Vedder^  (3  John.  8,)  and 
Jackson  v.  Dieffendorf  Sf  ZoUer,  (3  John.  269.)     In  each 
of  these  cases  erroneous  locations  had  been  made ;  and 
they  had  been  acquiesced  in  (not  with  a  full   knowledge 
that  they  were  erroneous,  but   under  a  belief   that   they 
were  correct)  for  from  30  to  40  years  ;  and  the  court  heU 
all  the  parties  concluded.      Van  Ness^  J.  in  Jackson  v. 
Ogdeny  (7  John.  245,)  thus  states  the  principle  applicable 
to  this  subject :  "  When  two  persons  already  having  a  title, 
have  settled  the  line  of  division  between  them,  or  when 
one  having  title,  has  made  an  actual  location  according 
to  what  he  supposed  to  be  his  true  line,  and  his  neighbors 
have  acquiesced  in  such  location,  for  a  considerable  length 
of  time,  the  boundary  thus  established  shall  remain  undis- 
turbed."    He  dissented  from  a  majority  of  the  court  in  that 
case,  because   he   supposed    they    went   beyond  the  rule 
which  he  thus  laid  down.    (And  see  8  J(^.  367.     9  John. 
100.     17  J(An.  29.) 

New  trial  granted. 
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ALBANY, 
Oct.  1827. 


General  Rules. 


GENERAL  RULES. 


October  Term,  1827. 

1.  Ordered,  That  in  all  transitory  actions,  motions  to 
change  the  venue  shall  hereafter  be  determined  according 
to  the  convenience  of  the  witnesses,  without  any  distinc- 
tion between  actions  ex  contractu  and  actions  ex  delicto. 

2.  All  notices  of  motions,  or  of  argument,  shall  be  serv- 
ed eight  days  before  the  day  appointed  for  hearing  the 
same,  when  service  is  made  on  the  attorney,  and  sixteen 
days  when  service  is  made  on  the  agent. 

3.  No  default  in  special  motions  shall  be  opened  of 
course  ;  but  upon  sufficient  cause  shewn. 

4.  That  from  and  after  the  present  term,  the  court  will 
not  hear  non-enumerated  motions,  (excepting  in  cases  of 
proving  wills,  levying  fines,  proceedings  in  real  actions, 
calling  persons  bound  by  recognizance,  motions  in  criminal 
cases,  and  proceedings  against  persons  brought  in  on  at- 
tachment,) until  the  causes  on  the  calendar  are  disposed 
of:  provided^  however,  that  the  bearing  of  calendar  caus- 
es shall  not  be  continued  after  the  third  week  in  term. 

It  is  further  ordered^  That,  in  future,  the  following  non- 
enumerated  motions  be  submitted  to  the  court,  with  or 
without  briefs  or  written  arguments,  as  the  parties  may 
elect,  that  is  to  say :  motions  for  judgment  as  in  case  of 
nonsuit,  or  for  non  pros,  motions  to  change  venue,  to  set 
aside  defaults,  judgments,  writs,  process  and  executions, 
to  amend  pleadings  or  other  proceedings,  for  commissions 
to  examine  witnesses,  to  refer  causes  to  referees,  for  oth- 
er or  further  returns  to  writs  of  certiorari,  for  the  re-taxa- 
tion of  costs,  dr  attachment  for  the  non-payment  of  costs, 
to  set  aside  verdicts  or  other  proceedings  for  inegalarity, 
or  inquests  on  affidavit  of  merits,  and  for  granting  writs  of 
mandamus. 

It  is  further  ordered^  That  non-enumerated  motions  may 
be  submitted  on  any  day  {Sundays  excepted)  in  term ; 
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ALBANY,    and  that  in  the  cases  where  non-enumerated  motions  are 
s^iv',^^'     directed  to  be  submitted  (if  there  are  opposing  affidavits, 
Oeoerai  Ruiei.  or  papers  to  resist  the  motion)  the  same  shall  be  submit- 
ted for  perusal  to  the  party  intending  to  make  the  motion, 
before  submission  to  the  court. 

5.  Notices  of  motions  directed  to  be  submitted,  shall  be 
for  the  first  day  of  term,  unless  reasonable  cause  be 
shewn,  in  the  papers  served,  for  not  giving  notice  on  that 
day :  and  if  cause  be  shewn,  the  notice  may  be  for  any 
subsequent  day  in  the  first  week  of  the  term  ;  and  that 
all  other  notices  of  non-enumerated  motions  not  directed 
to  be  submitted,  shall  be  for  the  third  Monday  in  term; 
and  that  all  former  rules  repugnant  to  the  preceding  pro- 
visions, be,  and  they  are  hereby  abolished. 


EXPLANATION. 


At  p«fe  69t,  in  note  (a),  it  is  remarked,  generally,  that  there  is  no  statot* 
that  a  m^'ortly  of  the  court  of  errors  may  bind  the  min&riiy,  Th«  ooatraiy  m^ 
perhaps,  inferrible  from  the  statute,  {I  R.  L.  1S6,  s.  11,)  which  should  hare  baaa  ra* 
ferred  to.  The  remark  was  intended  to  be,  **  nor  is  there  any  statute  to  this  eSed," 
ihat  can  injhience  the  provision  in  the  eonsliltf  tioii,  wkieh  it  qfparamommi  obHi^- 
Hon,  and  wnut  be  jwiged  by  itte{f.  The  ttatuU  ie  eomeUm^  rtftn^d  to;  M 
rather  at  qf  a  deeUwaiory  than  enaeUng  character,  Ttiking  the  eeetum  r^emi 
to  by  itte^t  there  i»  tome  doubt  whether  it  wteane  the  majority  of'  a  qvomuM,  or  tti 
wu^oriiy  qf  thoee  pretent^  though  lets  than  a  quoauM.    .^tit  IA«  laiUr  tmm^  iL 
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PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


A  9m  Bill  or  Paeticvlabi,  S. 

ABANDONMENT.  .     . 

ABATEMENT  OF  NITIfiANCE. 
9m    hmutLxmcE,  It,  IS,  14,  Ift,  Ifl^  17,  18^  1^  ^  "^ 

10,  S;  IS.  5m  Nuuavcc 

ABATEMENT. 

L  fa  ui  MtiOQ  for  a  tort,  (t.  r.  nalicioiifl  proa- 

'    Um  C.  P.  the  pluntiff 


I'  •  I 


ACCORD  AND  SATISFACTION. 


aeotMn,)  comawaeed  ia  Um  C.  P.  the  phuatHT  I.  A  parol  aceord  aad tatiafiietioB, («.  g,  aaaara^ 

diod  tbo  day  before  trial,  but  aftar  the  first  daj  aieat  to  recaiTo,  aad  aa  acceptance  of  a  deed  of 

of  term.    Tbe  court,  BOtwithstaading,  proceeded  land,)  ofthecooditaonof  ap«ialboad,aftertlM 

to  trial  at  the  taeM  term ;  aad  a  verdict  waa  day  of  payment,  n  a  good  bar  to  aa  action  oa 

feund,  and  jodfmeat  rendered  for  the  plaiatiH;  aoch  boiM(  riaoe  the  ftatote,  (1  A.  JL.  A1&  «.  J.) 

without  regard  to  hia  death:  though  the  pro-  Sirtmg  ▼.  JETolwM,                              *        fit 
eeeifiag  waa  dbjeeted  to ;  A<l%  no  error,  bat  cai^ 

ad  bj  the  ftatote,  (1  JR.  £>.  144,  t.  6^)  the  pro-  t.  The  con<Btion  of  a  penal  bond,  ia  the  tma 

eeedniga  relaiing  to    the   Ant   day  of  term ;  amount  due  upon  it,  aa  well  aftar  a«  belbra  the 

and,   m   eonten^tion  of  law,  baring   takea  day  of  payment.                                             M 
place  en  thatday.    Mmrria  w,  Conrnt^       181 

3.  Accord  and  latialaetion  of  the  <^*iHiitiii^  jg. 
1.  Hie  ■tatnte,  (1 R,  L.  144,  t.  6,)  appliee  aa  well  therefore,  valid,  either  before  or  after  Oa  day-ot 

to  aetioae  for  cauiea  which  do  not  aurrire,  aa  payment.                                                        id 
nmaa  wnmn  u^                                                 ^b 

4.  The  time  of  accord  and  eatieftction  stated  in 
S.  A  defradant.  to  pravent  the  plaintiff^  recofor^  a  notice  of  special  matter^  is  not  matanal  ^  awl 

iag  a  denmaa  agmnat  him  and  another,  under  a  may  be  departed  from  m  avidanea.               ^M 
declaration,  agamst  him  alone,  must,  in  an  caaea, 

plead  thanea-joindar,  in  ahatamant.    W&Hamm  5.  An  aceord  and  satisfiMtion  by  aha  of  aivaral 

v.wlliM,                                                   311  joint  obligors, is  vahd.                                  M 
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INDEX. 


ACTION  OF  ASSUMPSIT. 
See  AsfUMPfXT. 

ACTION  ON  THE  CASE. 
8m  ConruLAor,  9.  NurtAircK.  Watkb,  I. 


AGENT. 


Vide  SxBTfRo  Papcrs,  ik 


AGREEMENT. 


ACTION  OF  DEBT. 

8e*  AmilTKilMCNT   AirX>  AW4BO,  7. 

ACTION  FOR  MAUCIOUS  PROSECU- 
TION. 

fl^M  Malicious  PnotccuTioir. 

ACTION  FOR  MONET  HAD  AND  RE- 

CEIVEIX 

8m  AflABXiCBiiT,  8  TO  6.    Assumpsit,  Sw 

ACTION  FOR  A  NUISANCE. 
See  NuuAifCE. 

ACnON  FOR  MONET  PAID. 
8m  ASSUMPSIT)  3. 

ACTION  OF  SLANDER. 
See  Slavdkr. 

ACTION  OF  TRESPASS. 
Vide  Trespass. 

ADMISSION. 
Vidi  J^AMrmaa  ahd  Parthbrsrip,    Et- 

IDStfCE,  53. 

ADVERSE  POSSESSION. 


Vide  D^wsB,  10.    Lawdlobd  avd  TBitAirT, 

2,8,4. 

AFFIDAVIT. 

•fnUi  CBETiomABi.'  18,  17,  18.  Etidchce,  6. 
IvtUEAVCB,  27.  Practice,  88,84.  Rbper- 
Biics*   Vbjtvb. 


■  1.  An  dlgreement  to  trmnsfer  stock  of  an  iaeorpof  a- 
ted  company  at  a  future  day,  the  Tendca  adYaae- 
iog  money  upon  it ;  having  no  intention  to  take  a 
transfer  ;  but  merely  to  speculate  upon  the  rise 
and  fall  of  stocks  in  market,  is  not  voiia  aa  against 
.  public  policy,  Ftoet  ▼.  Clarkeon^  24 

2.  Such  a  contract  to  traiwfer  at  €0  days,  100 
shares  of  stock  in  an  incorporated  cosnnaay,  the 
vendor  owning  them  at  the  tine,  and  havmg  a 
^hC  n>  tfaosiir  tlKmvSs  gotod,*tlough  he  sell  out 
bU  bu(  4i  shades!)  iBtefaMute  the  contract  and 
time  of  transfer.  The  statute,  (S  R,  L^  187, «. 
18,)  avoids  such  a  contract  only  where  the  ven- 
dor does  not  own  the  shares  at  the  time  of  the 
omtcact.  id 

8.  The  vendee  cannot  recover,  as  money  had  and 
received,  bis  advance  upon  such  a  contract, 
merely  on  the  ground  that,  at  the  end  of  the  60 
davs,  the  vendor  owned  but  40  shares  ;  ibr  the 
safe  is  not  of  anv  100  particular  shares ;  but  any 
100  shares  in  the  company  ;  and  if  the  vendee 
is  ready  to  receive  a  trans^r  and  pay,  other  100 
shares  may  be,p*ooured  in  market.  '  id 

4.  Otherwise,  where  a  pvt^  to  whom  money  .is 
advanced  as  the  consiaeration  for  doingf  an'aA, 
puts  it  out  of  his  own  power  to  perlbnn.  '  In  snch 
case,  he  is  liable  ibr  money  had  and  received, 
even  without  notice  or  request.  id 

5.  So  where  he  prevents  the  oppocdle  paity  from 
peribrming.  id 

0.  These  positioos  iUustratad'by  tlia  casea.       id 

7.  Where  one  agrees  to  convey  land,  on  the  pay- 
meni  of  money, tha  v^odae  miiat  aot  only  twider 
or  pay  the  monev,  but  he  muat  demana  a  oon- 
veyaoce ;  and  aner  waiting  a  reasonable  time 
Ibr  it  to  be  msde  out.  spmt  present  hioiseif  to  re- 
ceive it.    Fuller  v.  rrt7/iaaw,  5$ 

8.  And  where  the  vendor  dies,  tlia  aame  dea»Dd 
must  be  made  of,  and  time  allowed  to  his  heirs, 
beibre  a  suit  can  be  brought  againat  his  peiaoi>> 
al  representatives  for  damages.  id 

9.  And  it  is  no  excuse  that  the  heirs  be  numerous, 
and  dispersed  in  different  parts  of  tha  coiatry.  id 
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hiw- 


wits,  wiMtkar  te  arhkmtioii  w  inelMed?  ^iere.       ant  wai  ^'prived,  bj  t&  n 


Packard  v.  fft//, 


434 


7,  OUi«n*it«,  W  it  hid  appeared  that  the  defter 

ake,  of  a  luibftiB* 
Haldebnee.  id 


II.  But  where  an  afreement  was  to  tndemnHy 
against  law-saks  brought  or  to  be  brought,  and 

-  Mjn  arbitration  was  pending  at  the  tine  of  the 
ayeewent ;  keU, thai  the  agreeaent  readied  the 
aroitration.  -  id 

it.  Where  %  contract  ie  to  deKver  Salina  ft^tln 

barrelt^  toeh  barrels  as  are  directed  by  the  stat- 

' ufe,  {I  R.  i*.  t49» #.  Sj)  are  to  be  iinderstood  as 

intended.    Clark  ▼.  Pinnejfy  Ml 

IS.  Bat  on  the  qoesfion  whether  barrels  conibnna* 
bleto  the  contract  have  been  tendered,  there 
need  not  be  positive  proof  thst  they  coniRmned 
lo  theetaMMe.  The  jury  asayinftr  this  from  the 
4estimony.  «     •      ^ 


Set  BiU^  •  AT.  CxtfSAVcw.  Aif9i  P«e»<is80Rr 

NOTXS,    S.      COTENAlfT.      EsCAPE,    1,    2,  3,   4. 

Frauds,  Statute  or,  1, 6,  6, 7,  8.    Locatioit, 
S.    Sale  and.Ppuv^bjiy  of  Goods,  3,4. 


AMENDMENT. 

-•■«/  //■.;/  ■■  .'  ■    •■■  ■• 

1,  The  plaintiff  may  amend  his  declaration,  of 
course,  before  the  defendant  has  answered  it. 
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Wakemanv.  Sprague, 


2.  In  a  case  where  the  plaintiff  may  amend  of 
course,  he  may  so  amend  as  to  change  the  ve- 
nue, id 

3.  A  mistake  in  a  record  as  to  the  name  of  the 
jparty  in  whose  favor  judgment  is  rendered,  is 
clerical,  and  may  be  amended  on  error.  Mwrth 
V.  JJerry,  344 

4.  The  general  issue  and  infancy  being  pleaded, 
on  a  general  verdict  for  the  pfalntifl^  his  attor- 
ney, by  nustakcj  drew  the  postea  so  as  to  cov- 
er onhr  the  first  issne ;  and  a  writ  of  error  was 
brought  to  the  court  of  errors,  upon  which  issue 
was  joined.  Aefd,  that  the  postea  sliould  be 
stmended,  so  as  to  embrace  both  issues.  Staka 
V.  Campbell,  426 

6.  Amendment  of  plaintiff's  over  granted,  after 
trial  and  verdict  for  him;  though  the  defend- 
anlVi  attorney  supposed  the  oyer  to  be  correct 
till  the  trial ;  and  relied  on  moving  in  arrest  of 
judgment ;  of  which  he  was  deprived  by  the 
amendment.    Ikdep  v.  Atwood^  483 

6.  Granted,  on  paying  simply  the  costs  of  the  mo- 
tion. W 


8.  Declaration  in  trover  for  notes,  mil 
them,  amended  after  verdict,  and  a  case 
upon  which  the  variance  was  presented  M  oan 
objection.    HoffnagU  v.  Leami^  619 

9.  But.  it  appearing  thu  the  defendaBt's  reliaaM 
•n  th«  variance,  under  adviea  of  oMmnel,  had 
caused  a  material  want  of  preparation  lor  d** 
fence  on  the  merits,  the  motion  was  accompli 
nied  with  the  condition  that  the  plaintiff  AnAid 
consent  to  a  new  trial.  Otherwbe,  that  tlit 
case  should  proceed  to  argument  with  the  ¥ui* 

.  anoeiapoa  iL  4d 


U>.  An  amendment  granted  in  a  eoiirt  of 

•ftcr  assignment  of  errors  ;  by  eoderingaMOlIf 
prosequi  en  the  record  returned,  as  to  the  no- 
nev  counts  ;  the  damages  iiaving  been  aiswsij 
below  by  the  clerk,  on  thesn  coiuts.  with  on* 
up<m  a  promissory  note  in  the  sinm  oednritino. 
Coeter  v.P&emur,  Sf4 

11.  And  this  though  the  defendant  below  had  boMi, 
committed  on  a  ca.  §a. ;  and  a  suit  brought  lor ' 
hb  escape,  against  him  and  his  bail  ftr  the  gvol 
liberties.  M 

18.  But  the  amendment  was  granied  M  iHyiaV 
of  the  motion  to  amend,  awl  M  .the 

id 

Vide  Abatemeat,  1,  2.  Appval  rmoM  a 
Jitstice's  Court,  2.  Certiorajlx,  9,  10. 
Frauds,  Statute  or,  3,  4.  BLabb4s  Cob- 
pus     CUM     CaU«4,     6,     6.       JUDflMEITTS     AVD 

Executiors,    9.    Pbacticb,    38,    39.    Rb- 

PLEVJir,  1. 


the  costs 
writ  of  error. 


ANCIENT  DEED. 


\ 


Vide  EviDiiroB,  93,34. 
APPEAL  FROM  A  J(7STICE*S  COVBT; 


■     •  f- 


1.  Form  of  a  judgment  record  in  the  coiBBMNi 
pleas,  on  appeal  from  a  justice^l  court.  J$^ 
ninge  v.  ^Vebittr,  Mi 

2.  Though  the  placita  omit  to  state  that  the 
court  was  held  before  the  judges ;  aad  be  of  ■ 
term  subsequent  to  the  coming  in  of  the  retnrBi 
and  the  cause  be  tried  at  a  tobeequent  tens, 
and  there  be  no  continuances  to  that  timoijot 
these  defects  are  all  cured  by  the  sUtott  oTi- 
mendments  and  jeofails.  ** 
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MM  to  awaHl   u/eoM  bmad    thoM  of      tmmij mJnw^ipmX^ -^ 

•M  Coimfy,  <w  .    .  .    ^  - 

17.  Aad  Hm  C.  P.,  M  apfMl, 

i.irioihavingiaf«i«liaiiaftbtcatiM,itfcUf2  gj^L  ^.!?!gJq?H 

.    .  •  ft»dairt»wh0  ploMiWto 

ft.  Ob  apped  from  a  jwtice'i  court,  tlio  appeal  tke  C.  P.  fcr  waM  of  orM 

•  iMai  WMtW  aneutod  bytbe  party^orcaooT         .^  .n^,,^  .. .,.- 

■booklMtandt^aad  tiMi 


appaalhfdL    gW  I*»tfit  y,  H 


19.  Ob  ipptil 

f.WlierotlM  appeal  bond  it  «Meethr«,tiM  C.P.  !*»"»  "JClu^ 
■MY  ooarii  Um  appeal  at  aay  time,  eren  tfter  ejiy  we  tarn  ii»e 
Ib4  aiTa&ara  Mtkaforaaewtridnde^       M^rty«»' 


■Ifaia  jotrtiee^  eoort  M  to  eone  w  Bvvww 
dutfOHllalB  tho  whole  to  tlie  reoMdj  bj  ap» 
iSiumfi  tomo  do  not  appear,    moodif  ▼, 


••  ta  wheia  Nino  being  iafiuitf,  •ppear  br  aUor- 

Mf«   Jkiid  in  neitbcr  ease,  thoraore,  win  a  cetw 

•         '  id 


VUU  MmuoKMf  tft.    Sr ASVTB. 


APPBAEAHCB. 

Fidff  PmacncBi  I. 
ARBiTRABIEMT  AND  AWABD. 


10.  Tbe  C.  P.  May  appoint  goanfiaai  for  inlaBts 
OB  -apMNdf  tboagb  wnm  were  appointed  in  the 
Joatiee^ieoait.  id 

IL  An  appeal  bond  it  Talid,  though  the  name  of 
the  ■ofotT  be  not  mentioned  in  the  body.  JSx 
fflKcjraiM,  484 

It.  One  eieeotiag  a  bond  is  bound  by  it,  though 
he  be  not  named  ia  the  body  of  it.  mI 

IS.  An  appeal  bond,  and  notice  of  appeal,  may  be 
deliverea  to  the  agent  of  the  justice  ;  and  the 
costs  OB  appeal  may  be  paid  to  his  agenL  The 
PmfpU  v«  Indfu  qfJhiekmtt  487 

14.  Appraval  of  tho  surety,  on  appeal,  need  not 
be  endorsed  by  a  justice  within  any  particular 
tiflM.  He  may  approve,  ia  fact,  of  the  surety 
Mbte  the  bond  is  eieeuted ;  and  endorse  hu 
•pprobatioB  after  the  10  days  allowed  ibr  appeal. 

id 

1ft.  On  appeal  from  a  Judgment  rendered  beftre  a 
Janice  m  fitTor  ciH^q.i.  tkeovtmertaftlk 
JMOr;  ftfid;  that  the  appeal  bond  most  run  to  iSI. 
aloM;nottohimaiiiltho  oraneon.  JSgpar- 
UOmkB,  48S 


1.  A  parol  sdNnismon  and  awai^  that  A  rid 

ey  to  JIf.  a  sum  of  moaoy  aa  a  oompsaaaiim 
'  the  future  use  of  JIf.'a  prrrato  road,  made  ly 
him  partly  over  his  own  land,  and  partly  etw 
the  land  of  others,  wtthont  their  pirmimii,  is 
Tafid ;  the  passing  a  permaneat^rii^t  of  wsf 
not  being  m  the  oontessplatioB  ofthe  partim. 


3Siekd  r.BuMk, 

i.  Such  a  submission    and  award  are 

riement  ooneerainf  an  intereat 
statute  of  frauds. 


Ul 


S.  It  is  no  defsnee  to  an 
the  aibitrators  awarded  a  anm  < 
a  daim  which  the  law  woidd  not 


4.  An  award  cannot  be 
on  the  ground  that  it  ia 


against  law. 


6.  A  submission  was  to  the  award  of  three  w 
bitrators ;  so  that  they,  or  any  two  of  thsm^  ^ 
wardhy  such  a  day.  Two  made  iks  award 
in  writmg  within  the  time ;  biit|  it  did  net  m» 
pear  on  the  &oe  of  tho  award,  thai  the  tins 
heard  the  proofr  and  sHeaatioas  of  tho  aariiHi 
MA  that  lUi  mti^pZSmrh,  ^ZmSiS 


INDEX. 
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t»  ThepMtthy  ol  la 


bond  doet  not 


H«iC  tbe  pow«r  of  iIm  •rbitimtonL  m  that  thev 
iBMUMHaward  a  iiMi  bayond it.  JSvMrlc  fFiiA 
lit, 

7.  An  aetioa  of  Mm  will  Ka  on  as  award  af 
M7,  witlKMit  regard  to  tha  paaaltj  of  tha  bond. 

i,  Tha  paoalty  h  iomortaat  only  to  aalbrea  paj- 
it  of  damaf  as  lor  a  rerocatioa :  in  wliich 


case  tha  bond  amtt  ba  Buuia  tha  dbreet  fbun* 
teNNiortbaaetiaB.  id 


AEBITRATION. 

■    4 

FMt  AaAVBMxrr,  10^  11. 

ARRBflf. 
FmIc  Falsv  IjcpaifoaMEiiTi  1, 5^  9, 10. 

ARREST  OP  JUDGMENT. 

VUU  PLCAa  AVD  pLSADiHa,  tl,  tt.     Slaii- 

Dca,  M,  f7. 

ASSESSMENT  OF  DAMAGES. 


tdt  AjfviTDiiBjrr,  10,  11,  IS.     Pbac- 
TICB,  it. 


ASSETa 
Vidt  HsiB  4SB  AiMBtrOB,  1  to  10. 


ASSUMPSIT. 

1.  A  balance  ttrack,  and  a  pronuea  to  pay  a  saai 
of  nuMiey  due  upon  a  ipecialty,  on  a  new  con* 
nderation,  will  sustain  an  action  of  aMumpeh. 
MUUr  w.  IVaitom,  91 

t.  Thus,  where  oae  conveyad  land  wich  wvraB^i 
and  on  qectment  against  the  warraaCML  hs^  al 
the  request  of  the  warrantor,  avoided  mAm* 
ing,  and  gave  up  the  poeoetsaoa ;  aad  the 
rantor  strudi  a  balance  with  turn,  of  1km 
sideration  money  due  for  the  breaoi  of  tlM 
ranty ;  and  promised  to  pay  it ;  kdd^  that  aa* 
■umpsit  lay  by  the  warranloa,  nr  tWhalMMO  M 
struck.  W 

3.  Froperty  paid  or  received  as  lawy  wB  m^ 
port  the  action  for  money  paid  or  bad  tmd  fia- 
ceived,  the  same  as  if  wumeif  ttstif  ^^  ^*M 
paid  or  received.    Aimdi*  v.  l^ilMl^        Mt 

5m  AoaBxmirr,  1  to  6  avd  It;  IS^  BAtt- 
mirr,  4, 6.  Bills  of  Ezcbav«b  ams  Pn»* 
MissoKT  Notes,  10^  U.  Fbavm^  BrAffim 
OF,  f,  7, 8. 


ATTACHMENT. 

Sit  EjBCTinirr,  5.     Pbacticb,  li^li. 
TicB  111  Cbimikal  Cavsbs^  14. 


ATTORNEY. 

1.  The  attorney  of  the  plaintilT  haa  power  qra* 
der  hb  general  warrant,  to  direct  iba  dbariiT  aa 
to  the  time  and  manner  of  eolbiaiDg  tha  aaa* 
cation.    Qorham  ▼.  Goli^  191 

S.  Hie  general  (fiscretion  and  power  of  ap  atlor* 
nay,  in^  a  suit,  considered.  Per  WooowoBTli. 
J.,  delivering  the  opinion  of  the  ooort.  id 


ASSIGNOR  AND  ASSIGNEE. 


1.  An  asaigmnent  under  the  insolvent  act,  will 
■ot.pass  any  intereet  in  a  chose  in  action  which 
was  belbre  voluntarily  assigned  by  the  insolven*. 
JBapftiBS  V.  BoJiJks,  C50 

t.  But  the  insolvent  cannot  bring  a  suit  for  such 
ahoae  in  action,  without  tha  assent  of  his  pre- 
fiouB  aaaigaee.  id 


•  Having  sued  with  his  assent,  the  assignee  is 
not  a  competent  witne;;s  for  the  plaintiff;  for  he 
ii  fiahle  to  the  defendant  for  aoats,  on  the  plain- 
tifr^lfaihlre.  ^  ^id 

Fidt  FBAUmTLBBT  COBTBYAVCB,  8,  9^  10. 

MaBT«A«E|6,6;7«8. 


8§i  CLBaxsHiP,  Etibbbcb,  91. 9t.    Fai.8B  Im- 

PRfSONMENT,  9. 


B. 

BAIL. 

1.  The  force  of  a  special  bail  piece  is  apant  bj 
arrest  on  a  ea.  «a.,  thoush  the  prisoner  ea> 
cape;  and  he  cannot  alierwarda  be  surroB* 
dered  by  hia  special  bail.  jBb  pmrit  Mm^ 
Itjf,  479 


9.  A  aurety  for  the  gad  liberties  has  bo 
as  such,  to  surrenoer  his  principal  to 
finament, 


id 


7ifO 
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S.  To  warrtnt  thif,  tho  technical  relation  ofprin-        of  the  latur  gooda  wall  probablj  prodoe*  nicb  a 
opal  and  bail  must  exist.  id       conseqaeDca.  id 


See  PiACTicK,  8,  9,  27,  88. 
BAILMENT. 

1.  A  naked  bailee  of  a  chattel,  e.  g.  one  who 
ghras  a  recmpt  for  it  to  be  kept  and  delivered  to 

'  another  at  a  certain  time,  without  reward,  is  re- 
BpooaiMa  Ibr  gross  neglect  only.  Edicm  r. 
^tfffOWi  S78 

S,  If  a  chattel  be  taken,  from  one  who  receipts 
and  proouaes  in  writing  to  re-delirer  it,  br  an- 

'  biher  who  has  a  paramount  title,  the  bailee  is 
discharged.  id 

S.  noa,  where  a  constable  had  levied  on  chattels, 
,  br  vfatne  of  a  instice^s  execution,  but  left  them 
-with  the  defenoant,  who  pledged  them  to  jE?.  to 
wligin  W»  gave  a  receipt,  promising  to  resell- 
Tffi  'them  at  a  certain  day ;   and  before  that 
da/,  the  oonstaUe  took  them  from   W.;  and 
'dtey  were  afterwards  sold  on    junior  execu- 
tions :  keldi  that  this  discharged  the  promise  of 
9V.  id 

4.  In  an  action  of  assumpsit  by  £.  against  JV. 
Af/d,  that  these  circumstances  were  a  good  de- 
Ibnce  upon  the  general  issue.  id 

5.  Any  thin^  which  goes  in  discharge  of  a  prom- 
ise, IS  admissible  in  evideoco  under  the  general 

id 


care 


6.  One  who  receives  goods  for  reward,  into  his 
•tore,  t&ongh  standing  npon  a'  wharC  the  goods 

I  to  remain  mere  for  the  purpose  of  oeing  for- 
'  warded,  subject  to  the  bailor^  order,  is  liable 
merely  as  a  ware-house  man :  not  as  a  common 
etrrier  or  iriiarfinger :  and  he  is  bound  to  exer- 
'ose  no  more  than  ordinary  care  in  preserving 
ibe  goods.    Piatt  r.  Hibbard,  497 

7.  SimbUf  ^at  a  wharfinger  is  bound  only  to  the 
tHam  degree  of  care  as  a  ware>house  man  ; 
and  is  not  liable  to  the  same  extent  as  a  com- 
mon carrier.  id 

8.  Public  store  keepers,  receiving  and  storing 
goods,  for  hire,  are  not  liable  to  the  same  ex- 
tent as  common  carriers  ;  nor  arc  they  bound 
to  take  bettor  care  of  the  goods  than  a  prudent 
Aian  would  ordinarily  take  of  his  own  property. 

td 

9«  Bmnbltf  that  where  goods  so  received  are,  of 
themselves,  well  secured,  the  mere  circumstance 
of  receivinff  goods  of  another  sort  into  the  same 
•lore,  wlucn  invite  thieves  into  the  store,  who  set 
it  on  fire  and  consume  the  former  goods,  will 
*Sot  make  the  bailee  liable,  unless  the  receipt 


10.  £Prei6/e,  that  where  goods  are  eo  destroyed, 
the  bailee  is  nriaui  fade  liable,  oa  the  hiikor 
shewiiu  the  loss  or  destruction  of  tlie  foods ; 
and  it  Ues  with  the  bailee  to  diew  ther  wore  not 
lost  in  consequence  of  the  want  of  ordUn 
on  his  part.  But,  fuen  ;  ottf .  moU  (a) 
ease.  id 

U.  The  standard  by  which  wdinnry  diUgencc,  in 
a  bailee,  is  to  be  tested.  Per  /FiolieorfA,  C. 
Judge,  in  his  charge  to  the  jury.  id 

12.  The  difierenoe  in  extent  between  the  Uabtlity 
of  a  common  carrier,  and  innkeepers  and  other 
ba'dees  for  reward ;  and  what  in  meant  by  the 
words  "  the  act  of  God.*"  Per  FToitDord,  C. 
Judge,  in  bis  charp  to  the  jury.  id 

See  MAffTcm  Airb^inixB,  7, 8.     TmKaPAia,  lOl 
11, 12, 14.    TaoTBa,  14. 


BALANCE  STRUCK. 
iSiee  Assumpsit,  1,  S. 

•  ■ 

BAR. 

See  CovFifAiTT,  t,     Nuibakce,  4.    ^Taovm, 

19. 

BASTARD. 
See  Paecht  aitd  Cwild,  S,  S^  4,  5,  6. 
BILL  OF  KXCfiPTIONS. 

1.  Where  a  bill  of  exceptions  in  the  C.  P.  is  not 
settled  at  the  trial,  it  stiould  be  settled  on  no- 
tice of  the  time  and  place,  to  the  opposite  attor- 
ney.   Mcureh  v.  Aiifi^on,  lot 

2.  If  this  be  not  done,  the  court  to  which  error  is 
brought,  will  not,  nr  that  reason,  set  aside  the 
bill ;  but  will  allow  it  to  be  referred  and  settled 
on  due  notice.  td 

S.  If  a  party  perfect  judgment,  hat  afterwards  ap- 
pear and  argue  against  jpi  new  trial  on  the  ase- 
rits  upon  a  bill  of  exceptions,  which  is  granted  \ 
this  is  a  waiver  of  the  judgment;  andafMCoter 
will  be  ordered.  JRaotevtlf  ▼.  Tike  Hevn  ^ 
Fulton^  1$7 

4.  After  a  bill  of  exceptions  proposed ,  at  the  tri- 
al is  drawn,  amendments  propoood,  and  both 
arc  delivered  to  the  judge  tbr  tho    purpose  of 
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being  Milled ;    though  the  bill  be  not  actually       on  the  note,  as  between  the  original   parties, 
■ignod ;   thia  is  a  etay  of  proceedings.  id        Sladi  v.  HaUtedy  322 


6,  A  hill  of  exceptiona,  ia,  per  m,  and  without  any 
order,  a  stay  c«  proceedings.  ta 

m 

6.  But  till  it  be  delivered  to  the  judge  to  be  fettled 
with  amendments,  an  order  snoiud  be  obtained 


for  time. 


id 


7.  The  circuit  judge  ruled  that  the  plaintiff  in 
ejectment  had  made  out  a  fHma  facie  title  in 
V.  under  whom  he  claimed ;  and  the  defendant 
excepted.    Jackeon  v.  TuUle^  S64 

8.  Afterwards  the  defendant  proved  that  be  him- 
self  claimed  under  O,  id 

9.  Hdd^  that  in  aiUrwarde  eet/iiM  the  bill  of  ex- 
ce|Aions,  the  judge  iiliii'iililJBliiriKii  defendant's 
proof,  so  that  the  phunUfT  might  insist  upon  it  as 
a  waiver  of  the  exception.  id 


IOl  Semhleyii  would  be  a  waiver. 


id 


11.  A  bill  of  exceptions,  stays  proceedings  no  lon- 

Ser  than  while  it  is  pending  and  undetermined 
1  the  supreme  court.    Jackeon  v.  ForicA,  412 


See  Pb^ctics  in  CaiMiirAL  Causes,  12, 24. 


BILLS  OF  EXCHANGE  AND  PROMISSO- 
>  RY  NOTES. 


1.  One  holding  a  check  or  note,  payable  to  bearer, 
'    as  mere  aBent.may  yet  sue  on  it  in  his  own 
Mtme ;  ana  it  noes  not  lie  with  the  opposite  par- 
ty to  object  the  plaintiff^s  want  of  interest. 
'  Memran  v.  Lamb,  174 


).  A 


note  against  the  defendant  and 


A  nronunory  note  agamst  tne  defendant  ana 
anotner,  is  evidence  under  the  mcmey  ooonts 
Against  the  defendant  aloiie.  WiUiam  v.  Al- 
len, $16 

i.  8.  being  indebted  to  H.  f  fiOO,  payable  at  a  fin 
.  tvre  day,  advanced  $190  as  part  payment,  and 
•  look  a  note  from  H.  for  the  f  190  payable  one  day 
after  date ;  but  the  note  was  taken  under  an  agree- 
ment that  it  should  be  mere  evidence  that  JET. 
was  to  allow  intereet  omu  the  f  190^  tiU  the  ^600 
ahoold  become  due.  Sir/^  that  thia  was  not  a 
parol  agreement,  void  as  mtendioa  to  vjary  a 
written  one ;  bat  shewed  a  want  of  eonsidera- 
MqPi  and  iaihti  view  woulddefoatartoovory  up- 


4.  The  consideration  of  a  promisscMry  note,  is  al« 
ways  inqutrable  into,  between  the  original  paiv 
ties.  ill 

5.  Where  endorsers  cothnrit  a  prominory  noCa  to 
the  maker,  with  a  blank  for  the  date.  tfMT  au- 
thorise him  to  fill  it  up  with  what  date  iia  pieaa- 
es.    MUeheil  v.  Cuher,  886 


6.  So  of  a  blank  for  the  smn,  or  time  of  pariinit. 
Jf.  ir  F.  Bank  v.  Schuyler,  note  (a)  887 

>  I 

7.  So  of  a  note  entirely  blank.  -  id 

8.  A  promiaeory  note  is  perfect  withtol  ^blt§  or 
tisM  of  payment.  id 

9.  An  endorser  of  a  promissory  note  fixed  belwe, 
but  payins  money  after  the  insolvent  discbaife 
of  tne  muLer,  may  recover  against  the  niaker, 
and  is  not  affected  by  his  discharge,  whelher 
under  the  act  of  1813,  or  the  aubaecjuent  act  dis- 
charging the  body  merely.    Ainelu  v.  PPVean, 


10.  A  first  endorser  may  maintain  an  action  on 

payment  to  a  second  endorser,  made  after  the 

latter  has  endorsed  and  taken  up  the  note  tn 

fraudem  legie,  with  a  view  to  defeat  the  oparar 

tion  of  the  maker's  discharge.  '  ttf 


11.  Payment  of  a  monev  debt  as  sure^  or  endon- 
er,  by  conveying  land  which  is  recoved  at  the 
time  as  payment,  will  support  the  count  fef  mo- 
ney paia,  laid  out  and  expended.   '  'id 


.18.  A  bill  of  exchange  payable  i 

of  days  aAer  sight,  m  oraer  to  charge  the  diwr- 
er,  slioold  be  preeented  fer  acceptance  willun  a 
reasonable  time.   Aifmar  r.  Been,  .  906 


18.  What  is  a  reasonable  time,  is  a  qoestion  of 

law  under  the  drcomslanoea  ef  aadi  pnftfKdnr 

>;  not  a  qoestion  af&ct  ftr  a  jory.      -    'id 


14.  The  situation  of  the  partieo;  as  'wiMV*  tbey 
are  when  the  bill  b  drawn,  whethar  tka  pcfea 
is  to  be  himself  the  bearer,  the  diatanea  baMvsn 
thenlaee  of  drawing  the  bill  and  the  drawea, 
the*  delay  arising  from  the  sicknesB  of  the  pnyne, 
or  other  accident  not  arising  from  hia  nSoim- 
dnct,  are  all  proper  to  be  coQiidarad.  id 
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1ND£X. 


1$,  But  not  tiM  coDsidtratKNi  itpOB  which  th«  hiU 
atom;  for  thb  c«a  have  so  iaflu^DM  oa  the 
^tiMiion  of  (fiU|eDc«.  id 


BOHD. 


li.  ▲  bitt  of  •KcbaBft  wm  draws  in  the  dt j  of 
JVmP- Vbrft,  I>ecember,  Itth.  18SS,  payable  at  S 
4a,f  tigkL  to  be  borne  by  toe  payee,  who  was 
Umm MxilnihYork, to  lUekmtmd  in  Fwftnja 
dbt  Wfoo  resided,  a  diatance  of  about 
rilaa.  llie  bill  was  presented  for  aoeep- 
en  the  lOth  of  January,  18S9;  (tt  days  a^ 
lor  iho  date,)  which  was  refined.  Whether 
lUs  was  reasonable  time,  delar  by  ill  health  and 
•chor  Mcidont   being  out  or   tne    questkNi? 


8m  Accobd   aud    SATiorAcnop.     Afpsai 
FnoM  A  JvsncB^  Coo  AT,  &,  i^  7,  11,  If,  19 

14,  16.     ABBITBAMBinr    AVP  AWAKB^  i^  7,1 


BBOKSR. 


BY-LAW. 


17.  Birt  the  payee  being  out  of  health  at  Ano-    '«  Nbw-Toek,  City  or,  ^  C|  7,  8^  fl,  II,  It 
Fork,  on  ms  journey,  and  after  his  arriral  at  '^  1^- 

Ims  rsskisnos  in   Virginia  (which  was  the  1st 


yrgini^  (which 
if  JaMwyO  Mdt  that    this  eieuied  the  de- 
lay, if  It  wooU   otherwise  hare   been  unrea- 

id 


notes  payable  on  demand,  stand 
Ml  the  Kke  Iboting  as  to  the  time  ofdemand- 
ingi  kCfto  charge  an  endorser.  Per  Wood- 
•trClk,  J.  tod  the  cases  cited  by  hinu  id 


BILL  OF  PARTICULARS. 


U;  in 


the 


Whore  tho  defendant  himseii,  m  oppoemg 
r%  demand,  specified  in  his  bill  of^^ 
MMM  gifoi  endence   which    supports    the 
•Mr*!  declaration,  though    sucL   endence 
M  if  Iho  MU,  tho  ptaintiir  nay  loeoror 


H 


ii  TUpWaMnideoinralienvasanona  proMis- 
oorynolikagniMK  the  defendant  alono,  with  the 
•owBoa  eouats.  The  plaintiii;  in  his  bill 
if  nrtieularB,  claimed  the  note,  akme.  On  the 
tm^thn  defendant  prmd  the  note  usurious,  by 
_  that  k  was  eiren  for  a  note  and  aceouat 
m  tho  nininlifnram  the  defbndaai  and  ano- 

intersoC  fbrike 


o  PJiintifr 

CBoTSsUy  of  paynieotr'iMiri£atthe7ifiia^ 
tiff  ai^  rooooer  tho  ameunt  of  tho  engiaal 
Mlo«BlMOMm|tlMioboiaiDO  pko  inabnto- 


!•  In  aatwor  to  a  reouest  by  the  defendant's 
nttocney  for  a  bill  or  particulars,  the  plaintiff's 
attorney  wrote  him  that  the  claim  was  on  the 
■oCo  yocMiod  in  the  declaration.  No  order  for 
a  bin  waa  obtained.  Heldy  that  the  plaintiC  on 
tho  trial,  wao  bound  by  the  letter,  as  a  bill  of 
yaittoJaii.    Wimami ^.  AUtm,  S16 


C. 

CANALu 

1.  An  appraisal  of  damam  dono  by  the  cana), 
made  by  the  two  caau  apprviarra,  npneinled 
pursuant  to  the  act  of  1823^  (oeao.  48.  ck,  VIA,) 
IS  valid,  provided  one  of  tho  caanl  nTtrnmis 
sioners  be  associated  with  theoi  in  kcnriH 
and  conferring  on  thesserita  of  tho  claim,  thoi^ 
he  finally  dissent  finom  the  appraisal,  and  dedaie 
himself  absent,  and  not  a  menabor  of  tho  board. 


t.  Where  any  number  of  , 
ed  to  act  judicially  in  a 


roust  an  confer ;  Mit  a  najoritj  may  < 
though  the  nunority  Jiaatint  adod   roMeo 


matur,  they 


farther  considered  asensbora  of  tho 
anil  noft  \a) 

S.  The  canal  

sessments  amde  under  tho  statoto, 
t76 ;   and  if  they  isfuoo,  a 
proper  ressedy. 


4.  On  applicatioa  for  a 

ties  are  hoard,  and  tbrro  ia  no 

facts,  and  the  law  is  wi^  tho 

peressptovy 


to  be 
Ml 


% 


id 

tbs 
y  a 

Id 


fi.  Where  a  slataCa  or 
that  a  certain  number  of 

■sost^  be  no  ptsssut ;  amd  th«» 
though  it  be  begun  wUlonE 


Mjwwnrooontr^ 

.^■•■■il«*r,  banro 
nm  ran 

JVisCf(«X 


*y*? 


7.  An  Um  inkgTaljMTf*  of  a  corporation  noee*.  CERTIORARI. 

fwjjr  to  do  an  ict,  must  coDtinue  protont  till  the 

act  u  coDflnmauued.    .  td    1.  On  orror  in  a  criminal  cause,  a  certiortri  to  ro- 

turn  dimiiuHioD,  need  not  be  allowed  by  a  judge. 
81  What  is  meant  hj  the  itUegral  jiarU  of  a  coi^        Lambert  ▼.  The  People^  W$ 

poratioo,  with  sereral  examples.  id 


t.  It  may  be  served  by  delivering  it  to  the  clerk  of 
the  court  below,  in  vacation^  who  HMiy  rstncn  it 


CANAL  APPRAISERS.  immediately,  though  it  be  directed  to  tho  Ooort. 

i4 


Vide  Cajcal,  1^2. 


Ml 


3.  It  should  properly  be  directed  lb  ttui' 

'  '  '''id 

CANAL  COMMISSIONERS.  ,    .'  ^^    ^       .      :      V . 

4.  And  a  motion  to  amend,  by  directmg  it  to  tho 

FW«CAir4L,S.  clerk,  was  denied.  .    ^ 

6.  The  court  of  error  will  not  direct  a  f^v^poo 
£^ .  gg  the  clerk  of  ihe  court  below,  to  return.  id 


Vide  fiAILMVWT, 

Practice, 


,    1    •  «  A  •*   B  o  in   11    19     6.  Such  rule  shouki  be- upon  the  eourt  b^oW,- who 

L*!,..?!^  lA  '   '      '      *  -    ihoold  erdor  their  clerk  to  returo^if  be  ioprop- 

aACTicE,  IS,  14.  ^^,y  ^^^^  .^H 

nAflP«  PT-oi  Arvrn  nniTRTirn  OR        '^-  '^^  plaintiff  may  not  enter  a  rule  to  join  in 

QASES  EXPLAINED,  DOUBTED,  OR  ^^^^,  of  coume,  on  assigning  errors  in  a  criminal 

UVEKKUUkU.  cause,  as  in  ordinary  cases  ;  but  the  court  win 

grant  *  rule  on  special  motion.  id 

atfmowr  t.  Aroion,  (19  J^ohn.  44,)  overruled,    g.  In  this  case,  they  granted  a  rule  of  JO  days  from 
ee^*  "7^        the  day  when  the  assignment  of  errors  was  serr* 

ed  on  the  district  attorney,  id 

Sprague  v.  SirdeaH^  (S  Coiosr,  419,)  explained.    9.  The  notice  of  a  motion  to  amend  a  retorn  to  a 

93        certiorari,  need  not  be  accompanied  with  cgueo 

of  the  return  and    affidavit.    ScuuworOTW, 

tVmi  V.  iytmhgotik,  (S  COvfi^  8S,)  explaiaed,       Suydmn,  101 

687 

10.  These  need  not  be  seired ;  though  the  origin* 
als  or  copies  dlouldrbe  jj^roduced  to  the  court,  on 

CATUOA  BRIDGE  COMPANY.      .  ^«  motion.  id 

11.  A  certiorari  to  remove  the  proceodings  of  tho 
1.  Any  pwvsii  orassiog  the  Cd^ytifa  lake  on  the       con>oration  .^the  city  of  JVno-FbrA,  in  opening 

ice  within  9  miles  of  the  Cajfuga  bridge,  is  lia-  ana  widening  >  fetreel^,  should  liot  be  directed  to 

Me  to  pay  toll  to  the  Cayuga  Bridge  Company,  the  corporaUon.    Bogert  v.  The  Mayor,  1^ 

thesaMo  as  ifheortMsed  the  bridge  {  witlun  the  qfNmO'York,                           '  >   ^\•r     158 
statute,  (ssss.  SI,  c&.  91,  s.  9, 9.  IT.  4^  5^  The 
Caiffuga  Bridge  Co.  v.  Stout,                     33 

,,    ,  12.  fi^fm6/f,  it  shotdd  be  directBd>to  the  judges  of 
the  supreme  court,  acting  as  commissioners. 

9.  So  far  as  the  opinion  expressed  in  Sprague  v.  id 

Birdeally  {%  Camen,4liA  conflicts  with  this  .  ..-.,.  ■•>•..■  /     : 

proposition,  it  is  not  1^ ;  though  the  decision  of    19.  A  writ  of  certipran  should  not  bo  id)oiM'  m 
that  case  was  right.  id       such  ease,  without  cause  shewn  ^yj^l|djmt  or 

otherwise  than  by  mere  suggestion  m  cooniMJ^  id 


9.  Accordingly,  where  one  who  crosses  on  the  ice, 
does  not  enter  on  the  lake  within  9  miles  of  the 

bridge,  he  is  not  liable  he  toU,  unless  his  coarse       issue  awarded  by  a  court  of  eonnob 
'  I  ioitended  as  an  evasion  of  the  statute.  id    .     ' 

Vol.  VII.  98 


does  not  enUr  on  the  lake  within  9  miles  of  the  14.  A  oortiorari.does  not  Us  to  rsmofo  .a  toiiiif 
bridge,  he  is  not  Kafale  he  toU,  unless  his  coarse  issue  awarded  by  a  court  of  eomnob  pIsM^Mo 
is  ioitended  as  an  evasion  of  the  statute.  id   ■    tho  suprs^^c  oourlw  >  Homer  v.  .fyUSfl|t|»*^,4Mi 


U.17ad(rllMMdi]ltaracl<iriS^(MH.4T,  cL   «.  aT.    " -*  ' -■-■  rtmt.nlli^ 

|38,)llMin«wl<)fft}iid)niMnl(«.<Mn»nnev  iaqiMMa|itnM  dMo^  «■  lb*  gioiM  t 

liM  DO  COM  wtaiunrj  bol  Hcti  putj    ntut  mppCHd  tha  cireuii  imcdar,  wiib  u 

ptrhUownCMti.     WitJirr.  Ibitrlt,      tat  <]rBwriu,aUo«r«du  afrwrnd  b-antii 

It.  Till  nila  (fatt  4  npaiUng  Miiliit*,  being  ilnlf 
T«P»1kI,  rotim  Iha  fini  lUluM,  rvcosand. 
M  rimai  T.  WDmoaU,  S3T,  5.  P. 

ft.  1TDd*ri)isG0d°ll«icl,(i««.4T,ak.taa,)iha 

•SJaTillbr  i  cenioriri  need  not  ba  itiada  wuhin 

lOiliiyi  iftst  tlia  judnneDi  beEm  the  junice; 
'■■or  •ilhin  any  p«iirul»r  lima.     FiMh  r.  BF- 

JianaU,ai.    If iiJiaw  t.  Qwn,     tSt,  S.  P. 


cnr  ow  fonw-ron 

Vid$  NkwTawt,  Cm  oi 


•HMiTit  i*  BacMnrj 


Id  eanpuiiBi  (ba  tin 
-*  *  ■  lioli  u  allomaj,  4  la 
UT       parit  Soj/Tt, 


likM,  IT,  IS.  JnT,4.  Nnauc«,t.  . 
■■irr  u>n  Child,!.  Pbacticb  u  Cmi 
nu.  Cxoni,  1,1,3,4,  f,  8,1^1^  n. 


CHALLENQE. 


COOIFICATlOir. 


CEUCK. 

.  nitBlUJ  •'  BiMikiia*  Aim  Pbuohobt 
Hdtbi,  I.    Etidbboc,  17. 


GtXXATKBAX.  aBCDEnT. 
Vid*  HoBTs&aB,  14. 

COLLBCTOft. 


CB08B  IN  ACTION. 
FMt  Awiaasa 

dBOUIT  COOST. 
PM«  OncDir  Jdmk.    FMcnoM*. 

CBCurr  JVDOB. 


M 

n. 


ilfa  hu  la  abMlau  utfasniT  n 
in  wnput  «f  IheMat*.  CMm«. 
aQak,M.    MlutUBitkY.Hol. 


COBOaMHOKlBB  (Mr  KSriMATi 

ASSESSMENT. 

n*  Nnr-TskB,  Ortr  ■r,4 

eOMUlWON  TO  EXAHmw 

NBOTRS. 

Fidi  hucncB  ra  Csimisal  Cxm 
COHUON  CAXUEK. 
FMrB^URMT,  i^7.1t. 


IL  Har  k  It  u  obiKtki*  that  drea 
In  aMtmntT  nl*.  V«  hntdan  U  ih*  u ._„ 


INDfi^. 


W. 


CONttDSRATlON* 


8m  AftmiFttT,  1,  S.  Billi  or  Exoha««s 
Alio  PaoaittMAf  NoTW,  S,  4.  MAJuuA«a 
AioMUK,  1,  t.    Paomub. 


CON8IOMMEMT. 


fftr  CoatMHWB  abb  CnraMVBs. 


OOIfSIONOR  AND  CON8IONBE. 

1.  ▲  letter  of  inetnictions,  by  the  conngnorf  to 
tfieir  eoosigneee  oTfoode,  ezpreMmf  a  hofie  and 
request  that  the  foodi  MIX  not  be  eold  at  a  lose 
00  the  invoice,  it  not  pereaptonr ;  and  the  |(Ood« 
may,  notwithstanding,  be  told  at  a  sacrifice. 
Lm  Farg§w.  JBnifaiirf,  466 


by  tht  iMtrvdioai  of 
the  ooMigaor,  tbovgh  the  advaaees  of  the  fiMwer 
oiithefoods,«aoeedtbeiMiaaMiiBtofaalot.  id 


t.  The  aMotoTa  eoong nor  reeeivinf  adrancaa  os 
foodt  wool  the  eoasifnee,  is  pertooaUy  liable  to 
refund,  unless  he  has  paid  over  the  adTances  to 
his  prineipjal ;  or  alterad  bis  relation,  in  respect 
tp  bin  I  as  by  finng  firesh  crodit.  id 

ii  flo  of  any  afsat  raceiviaf  sMBoy  ibr  his  priad- 
fak  •« 

ib  Bat  wkero  K^  m  afsot  otS,  ^  A,  consigiaed 
foods  M  L.^  P.,  oo  idraBesa  from  tbe  laUer ; 
and  immediately  credited  the  advances  %oB,^ 
^.,  to  whom  a  balance  was  still  due  from  K; 
Mdtbaa  M,  ^  A*  covooBlod  that  JT.  should 
transfer  tliitr^rodb  to  hw'prifate  account  afaiast 
'B.  alone,  who  would  sdO  owe  him  a  balance  on 
priTaao  account  between  them ;  which  was 
'  MO ;'  hitdt  that  this  was  equivalent  to  actual 
Myn»4at  of  the  money ;  and  though  the  goods  sold 
1^  teoa^  thtf  Um  advaBc*;  yat  kStd,  that  JT.  was 
IMt  Bahle  fbr  tha  iUftnue:  id 

6.  Otherwise,  if  the  credit  bad  remained  a  sim- 
ple and  direct  one  to  B,  ^  A,  id 

SuMAMTUn  ABB  0WBBB,S.     TbOVBB,  It. 


COHBPIRACT. 


son,  or  a  cjpital  frloay,  the  pa^y  betBg  acquitted." 

S.  In  such  case,  two  defendants,  at  least,  must  B0| 
only  be  joined  in  the  writ ;  bat  to  sustain  it  ai 
to  one,  both  must  be  convicted.  One  cannot  ba 
eonvieted  and  another  acquitted,  as  in  other  ao» 
tions  for  tort.  id 

S.  In  all  other  eases  of  conspiracy,  the  rsomdy  iiby 
action  on  the  case ;  and  one  amy  ba  esafioM 
and  the  other  acquitted.  id 

4.  In  these  actions,  actual  conspiraey  oaed  not  ba 
proved ;  it  may  be  inferred  from  cireniHtaDcaa  { 
among  which  are  the  acts  of  the  JMrtias  bt- 
doing  the  injuiy  which  was  Jlhe  olgoct  of  fta 
eonspiraay.  id 

&  /.a merchant  tailor, was engaced ia carnriBf 
on  a  profitable  trade  in  hb  line  efbusinass,  fraai 
NtW'York  to  Ntw-OrUanMj  the  auecsasftil 
proeecution  of  which  depended  on  a  kBOwledfr 
of  certain  things,  known  to  so  few,  that  Ms  gaioa 
were  verv  large.  B.  conspired  with  J^  wro- 
nian,  in  J^i  abeence,  to  obtam  the  aeerata  of  4w 
btuiness ;  did  obtain  them ;  and  waa,  in  eooa^ 
quence,  enabled  to  rival  /.  in  his  trMo ;  and  /. 
was  otherwise  injured.  HUd,  that  an  aetkm  tm 
the  case  lay  against  B.  and  the  joumeyman,  at 
the  suit  of  J.  for  tbe  conspiracy ;  and  tMtooa  of 
the  defendaalB  might  be  eoovictat^aad  tbaoiksr 
aequitied.  id 


•.  la  stich  a  suit,  the  damago  ia  the  giR 
tioo,  not  the  conspiracy. 

Si€  iBDicrmBT,  1,  S,  S,  4|  ft,  8. 

C0N8TABLB. 


W 


.  I 


'.•  I 


I.   A 


al  tha  fimmoB  kfVb  ^f 
;  eooapbraey  to  iadiatfcr 


9m  Bailmbbt,  S,  '4.    Falsb 

4.    Pleas  abd  Plbaoibb,  ^t%  19, 

PASS,  9. 


coNsrmrnoNAL  law. 

5«f  Nbw-Tobb,  CtTT  or,I,t,l^i;y. 
CQNTBACT. 


Sat  FftAinM,  Statutb  or,  1,5^  7»t.   Ibtabbv 

ABD  A«£.. 


CORPOBAL  PUNISHlfBNT. 
P^ACfm  IB  Cboisbai.  CAvaB%  41^  10. 


d 


718  ifiDtX. 

COBPOBATE  ELECnon.  dm 


Iniulw   hi*  ■lad,  tSI  whu  k«   «tc 


1.  Tb.  ■ 

tn  neaiTM  u  u  ai 
ExparU  Jlturphif, 

t.  It*  bel  (bouU  b< 


10.  A  hnMlhceBiion  ii 


.  A  hjpelh 
>  rigfit    lu 


muurilj  if  iber  hmd  be«a  re^ecud ;  or  d»  eie^ 

i,Th*  lUUiH,  {•cu.  SO,  eh.  ^2,)  incaqwnliDi  the 
(Wm  iimraact  Co.,cniiI>n  do  ponr  od  uj 
'  yDCtkulu-  Dunbar  of  <]ir«c(on  to  ikt  Aa  ?buii- 


11.  BaMt,  iha  rata  Dim  tka  act*  i^  «Cb 
facto  uw  vslid,  Djipliea  only  ts  ihird  pm 
noi  whera  the  proceaduig  U  directed  lo  lb 
ciiiai  of  •■  alactito  coadiKud  bf  (Aw 

dul)'  appoiDted. 


npNEV.'  Th*  number  dapeodi 
M  Uw.    Ez  pari*  tV3eacis, 


4.'Whm  •  Miuta  aultiariiaa  >  aalact  bod*  oT 

CORIKMtA-nOII. 

U  U  H  elecliam)  &  nijoritr  of  that  bodj  at 

•7  todgu  ft«,«.«,tc<«l»urp«««<il 

f .  Wbal  ia  mraol  by  tfaa  inlBFa]  puta  oT* 

ft.  W«rd(  isMKb  aflmtata,dirocl>iiglhU  aMO- 
riiairb*  oompelem  to  do  buameii,  cuuiot  bo 

poratioB. 

5.  Whare  a  corpotatisa  haa  a  fanenl  WW 

SSter-    Olfa«.iHS  .ban  Uu  lifbl  I<>1!>  tha 

purpo»i,u>d  it  bay.  bad  ata^arinaal^ 

n(iu  cafiachf  BHiai  .how  thatiiia^iito 
pntim.    £t  parU  7%€  Feru  *rom  Cm, 

«atfarat*  slaclioa,  and  ts  make  (och  onler  aad 
■i*«  Mcfai^iaTMrisbtMdjnniee  nuj  require 
«(Mt»uran|ilteMtabli*biB|or  ual«etiaa 


— „  _UDM  bean  .-,~, , . 

tbajobwdioa  bo  laerely  utcbnieal,  and  it  bs  ai 
daM  Ihtt  tba  raault  ii  aatufaclor;  to  tboaa  wl 
hu*  •  m^oriiy  of  (ha  Isgai  «Mu. 


I.  B.g.  1 

by  tba  n 


A«  C*»*i,  S,  S,    7,    8.      CATna*   Bin 
CoMrABT.     CoBpoKATa  BLumoa.    I 

City  .r.  i,^  (.».  U,  ^Vm,  U.  It.    Tin 


1.  A  by^ir,  rtdt  u  ia  inlhorizad  by  the  auiuta, 
(•a*.  at,tk.  U,  1, 10,1  fii.  that  a  itoehluiUv, 
ImUblai   b>  u   iaeorjibraUd   eontway   ahilt 


court,  racmm  «m™«,  flpwt  eoM^  ia  al 
iiDoa  maniioned  ui  tha  lat  aacdaaaTlkaM 
of  coal,, (IR.  Z.S4S,)  .bSw^^ 
comnancad  ID  lh»i  court,  or  coma  Stn 
toArci  rarp»  boB  Om  O.  F.  JMm»  V.  Il 
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f,  *^ea  i  iHituti  laji  &  puty  ■^U  recoror 

'  coflti,  fhig  m^iDf  eoflte  of  OM  court  wheirt  tho 

^  mit  ii  pendmg.  ul 

9«  Cofta  as  between  BUtj  and  party,  the  plain- 

sred.    Corliet  v.  Cumming»i 

154 


tifi*  having  recovei 


3.  Statement  of  testimony  in  a  case  allowed'  on        motion. 


\*l,  A)eeordin||ly,  the  ttme  counsel  and   attorney^ 

'  fbes  are  allowable  for  attending  to  argm  a  tno- 

tion  for  a  new  trial  on  the  ground  of  newly  die- 

-  covered  evidence,  as  on  a  case.  '    iA 


18.  The  motion  for  a  new  trial   by  reasoa  of 
newly  discovered  evidence,  is  an  CBOBMntted 

'id. 


taxation;  though  not  relating  to  the  eround  of 
.  objection  to  the  decision  or  c&nrge  of  Uie  judg^e, 
.  nor  passed  upon  by  the  jury,  it  being  inserted  m 
•   good  faith,  and  not  objected  to,  on  settling  the 

case,  as  unnecessary.  id 

h,  8o  ef  testimony  relating  to  points  taken  and 
overruled  at  bar.  id 


i\ 


6.  But  nothinj^  allowed  as  for  drttft  of  depositions, 
which  were  inserted  nearly  verbatim.  id 

V.  Figures  used  to  number  -  the  lines  ^owed  in 
folio ;  one  word  for  each  figure.  id 

8.  Notlung  allowed  for  a  bill  of  exceptions  made 
with  a  case  in  the  sasOfO eaase;  the  party  being 
compelled  to  elect  between  them,  and  havinc 
elected  the  case.  ia 

8.  Draft  and  copying  depositions  under  a  commis 
sion  allowed.'  id 

10.  Costs  ff  orders  for  time  to  make  a  case  disal- 
lowed, id 

11.  On  taxation;  counsel  perusing  and  amending 
declaration  allowed ;  andS  copies  of  declaration. 
Winehell  r.  Laiham,  S67 

ft.  But  not  N.  P,  record ;  that  having  been  paid 
for  on  putting  off  trial ;  nor  a  testatum  execu- 
lioo ;  it  appearing  that  the  ordinary  one  would 
auk  wet  the  purpose.  id 

IS.  Where  the  attorney  and  counsel  are  the 
mvko ,  only  one  trial  fee  allowed  ;  the  party  to 

. .  elect  whether  it  shall  be  an  attorney  or  counsel 
foe.    Goldv,Hotekki§t,  368 

14.  Omitting  to  notice  costs  for  taxation,  does  not 
^  affect  the  regularity  of  the  judgment.  Jatkion 
'  V.  Variek^  412 

m.  The  only  consequence  *  is,  that  the  party 
can  \f  compelled  to  retax  '  ttt  his  own  ex- 
pense, id 


18.  Where  an  order  to  stay  a  trial  ie  obtahMd, 
with  view  to  s  motion,  which  is  denied  with 
coets,  the  costs  of  the  opposite  partr  In  pre- 
paring for  trial  will  be  allowed,  up  to  the  time  of 
the  order  to  stay  beins  serveo.  Jaek»9H  v. 
3r Kinney,  ^  ^^"■480 


to.  Where  a  verdict  is  set  aside  for  ttiikdireetion 
of  the  judge,  or  the  finding  of  the  nuf  Mfawt 
the  law  of  the  case,  the  costs  should  abide  the 
event  of  the  suit.     La  Forge  v.  Aedoii^ 

I. 

Vid»  AMavDVKirr,  6.  IS.  Apfval  rnoM  A 
Justice's  Covar,  9^  4,  18.  Assiewon  ahb 
AssioiTKE,  3.  Certiorari,  15.  E  JfTiiAiiT , 
5.  Frauds,  Statute  or,  3,  4.  Habbas 
Corpus  cum  causa,  4.  JuDomirr  as  nr 
case  or  Nomurr,  3.    PnAcncsi  18^  18.  '    - 


COUNSEL. 
Vide  Sc  AiiDCR,  83, 84, 86.  <     '     ;;  ^• 

COURT  OF  COMMON  PLEAS. 
Vide  MAiTDAifVS.     ' ' 

COURT  OF  ERRORS. 

Remarks  on  the  power  of  a  majority  of  that  ceurt, 
to  bind  the  minority  and  the  statute  upon  this 
subject.    632,  note  (a)  and  explanation,        784 


COURTS  OF  JUSTICES  OF  THE 
PEACE. 


Vide   EviDBircE,    18,  41.     Falsi 

MEIIT,   1,8,3,8,  10.     JUDOMKRTS   AKD    EXS- 

CUTIOFS,  3, 4,  7.    Trespass,  4, 5^  8. 


:<  >■ 


COVENANT. 


18.  AUfnomeratedsBotions  are  eoosideredjon  the  1.  A  covenant  m  restraint  of  Cimdei  fensBklly, 
»»«wot«»fM  »  case,  for  the  purpose  of  costs.  throughout  the  sute,  is  voidL  Otbermse, 
40CM»m  f .  Ufath^f  .       418       <if  «  QQvenaat,  not  to  trad%  In  a>  pnitioBlar 
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tor,  it  if,  in  (eotral,  noctnarj  Ip  show  a  writ  of 
.  posseMioD  eiAcuted.  id 

S.  But  not  wh«re  the  tenant  voluntarily  abandom 
I  tk0  pcmfniiii.  and  the  plaintiffia  tfaa  ejeetmept 


BLfiCnON. 

FMf  ComFOftATX  Kx-XCTIOK. 


•Blara. 

4r  Where  the  J^id|pnent  in  ejectment  ia  a^ainit 
\lie  tenant,  who  comes  in  and  defends,  the  jud^ 
■Mirt  ia  mAeient  evidence  in  the  action  f«r 
aeaae  profiUi  without  any  writ  of  poMeseion 
•Mcnted.  id 

$i  TV  wtrrast  an  attachment  for  not  paytnc  cotu 
■faiofet  the  leaaor  in  ejectment,  on  joogment 

^  for  tba  defendant  uf>on  verdict,  a  ea,  sa.  against 
the  nominal  plaintiff  for  the  costs  must  firat  be 
TJba  Ptople  v.  Mtrriti,  4U 


ERROR. 


Pmactick,  S^ 
CAaxa. 


i,  Though  a  prior  poesession  is  good  ffroond  of 
rooovery  in  ejectment  against  one  who  claims 
by  mere  poeeeesion ;  yet  if  such  previous  noe- 

•  aassion  was  not  continued,  but  voluntarily  anan- 
doaed,  it  becomes  unavailable  against  tne  sub- 
•OfMOt  one.    JacksoH  v.  H^a/icer,  6S7 

7.  Aad  though  such  previous  possession  be  not 

'  fUllmtarily  abandoned,  yet   it    will  {not  avail 

agaiflat  a  anbtetjueat  possession  acqunred  by 

.madaeBt.  ia 

•I.  • 

ti  Oaaankiiig  a  contract  to  buy  land,  and  taking 
liiMisMinn  under  it,  though  strictly,  the  relation 
/of  landlord  and  tenant  is  not  thus  created ;  yet 
the  vendee,  in  ejectment  by  the  vendor  a^inst 
hlB^  ia  abooluiely  estopped,  from  either  shewing 
tido  in  hinwel(  or  setting  up  an  outstanding  title 

• .  in  another.  id 

I.  So  of  any  one  com'm^  in  under  him,  either  with 
his  consent,  or  as  an  mtruder.  id 

10.  And  where  G.  brought  ejectment  against  such 
a  vendee,  who  went  into  another  state,  leaving 
hia  wifo  and  children  in  possession;  and  O, 
then  persuaded  the  wife  to  surrender  the  pes- 
session  to  him  for  a  compensation,  on  ejectment 
by  the  vendor,  againat  OJs  tenant ;  held^  that 
he  was  estepped  to  show  G.'<  title,  or  any 
title  outstanding,  against  the  vendor.  id 

U,  Wd,  aloe,  that   the  question  whether    O. 

.   claimed  under  the  tiendee.  was  a  question  of 

,.law  { .and  it  having  been  submitted  to  the  jury. 

.  mho  fif/imd  kt  Q^tL.  new  trial  was  granted,     ta 


Vidt  Abatbmkivt,    1,  2. 
WaiT  or  Eaaoa  in  C 


£8CAP£. 

1.  Consent  or  agreement  by  th«  plnintjffte  an  es- 
cape, after  it  has  happened,  without  considera- 
tion, will  not  discharge  the  sheritT.  Powtn  v. 
HTiUon,  174 

5.  Otherwise,  where  it  is  upon  good  conaideralica. 

3.  Where  the  plainlilT  agreed  ^vith  the  sherifi|  in 
consideration  that  he  would  not  retake  H^.,  who 
had  escaped  from  a  ca,  ta.  at  the  suit  of  the 
plaintiff,  Inat  he  would  not  saa  the  sheriir  with- 
out notice  and  reasonable  time  to  retsike,  ice ; 
keld^  that  he  could  not  auc  without  auch  notice, 
the  consideration  being  a  good  one.  id 

4.  The  plaintifTs  consent  that  a.  prisoner  at  his 
suit  on  ea.  so.  may  go  at  large,  is  a  disefaarfe 
of  the  judgment.  ui 

6,  Construction  of  a  plea  of  consent  to  an  escape, 
or  agreement  not  to  sue  for  an  eacape,  as  to  the 
degree  of  certainty  necessary  to  identify  the  eo- 
capM  declared  on  with  the  escape  pleaded,  on 
general  demurrer.  i^ 

FtcCeBAiL,  I. 


ESTOPPEL. 


Vide  UsiTAT, 


EVIDENCE. 


1.  Where  it  is  certain,  or  probable  that  the  per- 
sonal attendance  of  a  witness  cannot  be  procur- 
ed at  a  trial,  an  examination  de  bene  ease  before 
a  judge,  or  commissioner  to  do  the  cbamher  da» 
ties  <A  a  judge,  is  proper  and  ahould  be  enoeur- 
JaclUon  V. 


aged. 


KKent^ 


5S 


y 


JvBnifSirr  as  in  ciiSE  or  Nonsuir,  t^ 
4%  NOVMC  vo  Quit..  Osirjty,  4.      . 


9.  Whether  the  preliminary  steps  to  the 

tion,  may  be  proved  on  the  trini  bj  aftdaiiti,  sr 
must  bo  pravad  vioa  vteif    ^tfri.  id 
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5.  But  they  may  be  prored  by  aflSdavit,  unless  the 
proof  is  objected  to  specifically,  on  the  ground 
that  it  is  by  affidavit ;  and  viva  voce  testimony 
insisted  on.  id 

4.  Stwnb.  that  such  preliminary  proof  may  be  by 
a  pu-ty,  or  person  interested  as  lessor  of  tho 
plaintiff.  id 

6,  The  party  cannot  object  that  the  notice  of  the  19.  General  reputation,  merely,  is  inadmissibte  to 
examination  de  bene  e*»€  was  too  short,  where  prove  who  are  officers  of  a  corporation  ;  though, 
he  appears  before  the  commbsioner,  and  omits  sembUt  it  may  be  received  in  connexion  with 
to  ohject,  for  that  reason,  there ;  but  puts  his  their  acts,  performed  as  officers.  Litel^fldd 
objection  on  other  grounds.                             id  Iron  v.  Co.  Bennett,                                  SS4 


principal,  in  an  action  against  the  drawer  on  the 
check.  id 

18.  Where  tho  plaintifis  in  a  justice^s  court  de- 
clared on  a  special  contract ;  held,  that  they 
could  not  recover  upon  evidence  applicable  to 
the  general  counts  only  ;  such  cTiaence  being 
objected  to.    Davenport  v.  Wheeler^  SSI 


6.  Forms  of  affidavits,  order,  and  notice  to  exam- 
ine a  foreign  vritness  de  bene  eeee,  n.  (a).       id 


7.  Form  of  deposition,  note  (a). 


id 


8.  A  residuary  legatee  is  nut  a  competent  witness 
in  favor  of  tho  personal  representative  of  the 
tesutor.     Campbell  v,  Toueey,  64 

9.  The  practice  of  taking  depositions  de  bene  eue 
approved.     Waii  v.  Whitney,  69 

10.  A  foreign  witness,  who  comes  to  this  stste,  on 
the  request  of  ihe  party  for  that  purposei  may 
be  examined  de  bene  e$se,  id 

11.  And  his  deposition  maybe  read,  though  it  ap- 
pear at  the  trial  that  he  is  at  home  in  a  foreign 
oounti^Ti  or  out  of  the  jurisdiction  of  the  court ; 
and  might  have  been  examined  oo  commis- 
■ion.  id 

It.  And  this,  even  though  a  commission  may 
have  actually  been  obtained  for  the  purpose  of 
examining  him  at  his  foreign  residence.  id 

15.  Notice  of  examinations  de  bene  etae  should  al- 
ways be  given.  id 

14.  A  party  in  interest,  e.  g.  the  plaintiff  *s  ceatui 
que  tnut,  cannot  be  compelled  to  testify  without 
bis  consent.    Mauran  v.  Lamb,  174 

16.  The  party  on  record  cannot  be  compelled  to 
testify.  id 

16.  Whether  a  witnen  can  be  compelled  to  an- 
swer a  question,  the  answerinjj!  ot  which  may 
tend  to  sobject  him  to  a  civil  suit  7    Quere.    id 

17.  A  broker  who  lends  money,  and  takes  a  check 
for  his  principal,  including  his  commissions  in 
the  check,  is  yet  a  compMeat  witoess  for  his 

Vol.  VII.  99 


20.  A  witness  introduced  by  a  party  and  svrqfn 
generally,  though  interested  to  testify  against 
him,  may  be  cross-examined  at  large,  in  support 
of  the  rights  of  the  opposite  party.  jack' 
eony.  Varick,  tS8 

21.  The  party  introducing  him  cannot  queatioa 
either  his  competency  or  credit.  id 

S2.  A  father  built  a  grist-mill,  and  made  a  pnol 
gift  of  it  to  his  sons,  who  took  possessimi ;  and 
sued  the  owners  of  a  mill  below  for  flowing  the 
water  back,  so  as  to  injure  the  mill  of  the  sons. 
Held,  that  the  father  was  a  competent  witness 
for  his  sons.     Stiles  v.  Hooker,  166 


23.  Held,  also,  that  the  miller  who  attended  the 
sons'  grist-mill,  receiving  half  the  t^  at  a 
compensation,  was  a  competent  witness  for 
them.  id 


S4.  Though  a  plaintiff  goes  through  with  his 
proof,  without  objection,  and  rests  ms  cause,  (if 
among  other  things)  he  has  proved,  by  parol,  a 
piece  of  written  evidence,  wnich  shonld  be  pro- 
duced, it  is  not  yet  too  late  to  obiect  that  tha 
writing  should  be  produced.  Southwick  ▼. 
Hayeun,  884 

t6.  Where  a  justice  returned  a  docmnent  to  the 
clerk's  office,  with  the  papers,  on  appeal,  and  the 
clerk  took  out  of  a  pigeon  hole  where  sueh  pa- 
pers were  usually  kept,  a  bundle  which  he  sup- 
posed to  contain  all  the  papers,  and  the  docu- 
ment was  not  among  them ;  but  he  made  no 
search  for  the  document ;  held,  that  this  wai 
not  sufficient  proof  of  loss  to  warrant  parol  ev^ 
idence  on  that  ground.  id 

26.  But  the  action  being  for  goods  sold,  and 
the  document  being  a  receipt  for  the  goods ; 
held,  that  it  need  not  be  produced,  but  thst 
the  delivery  might  be  shown  by  piurol;  and 
that   the  contents  of    the  receipt    night    be 


proved  bj  pvol,  iritboul 


a  Xatt*,  IW  hct*  M 


ST.  Proof  of  >  nl«  of  good*,  or  pajnaot  of  mo- 

scf,  naj  bo  nude  bif  p>rol,  though  ibors  bo  ft    97.  The  hutorj  of  tb*  aaacutiop  ■nd  aata 
rocAipl,  wiibout  tcroUDting  for  iti  mbiciico ;  for        of  ■  jodgnout  or  coedempstiiM  ftr  •  ■ 
puoi  proof  b  ofu  high  ■  DUuro  M  tho  raeoipl.  id        monaj,  ia  Ihs  Rcord  rf  k  fcreifn  jndiu 
eridnCB  of  phjmont . 
tS.  A  r«c«pt  mil  be  pravid  bj  pual,  vithanl  unr 

■eeoonl  *bj  ii'ii  tb«iiL  id    58.  A  pwtjr  eunoC  pn  in  eridnca  Ui  i 

■lalcnKiit  cmcemmr  ■  cUim  KgkiiBt  hii 
ihn  <(«Aiiift.ni  »•  mm-        »«rr,  mide  brfoi*  mrBilrBto™,  («.   J.  ■  n 
inBO«imQim,u»  com-        ,„  ^f  Iho  chimber  of  eommcroo,)   Una 
qfj        elum  hu  boan  »n«"n«a  tftoro  bj  bb  ■■ 
t;;  it  Dol  ■ppcviog  thkt  hi*  lUtOBioat  «i 


31.  A  •nlDMi  1i«ble  lo  loio  by  lbs  delsniuniuoD  ^j^  ^    uMwor. 

of  iho  csuiB  ig«init  lh«  p»rlj  lilling  him,  ii  •icupi  luMfuM"  "»■  »"■••=■. 

S^^d'llSt^t'iho  loi^.     Cimr«  T.  Tbnut,  «.  DopooitioiM, d<  frtai  M«,  oay  bo  Ml 

3£8  *n)>iti|<i  of  lbs  UUH,  OTon  bafon  •■  it 
&Gt  joinod;  mbi  whiLo  &  daiuuii«r  ii  pi 

91.  B.  g.  lb«  ■ttomor  for  »  noiv-naidanl  plainliff;  ""d  uadewrDiuiod.     PaeMard  t.  £ii^ 
BO  (oeorit^  for  coiti  being  filed  accordiDg  la 

tbo  nilo  of  the  court,  ii,  if  iitdsmsified,  ■  com-  4I.  [t  ji  error  for  (  juitieo  la  reeeiTO  the  ■■ 

n  for  the  plundC                         id  ny  of  u  ioleregied  wiioeu  for  iha  piuscil 


as.  A  leue  of  i  lar^e  Irtct  of  Iwd,  purportiDg  to  t)>°<>g>} 

be  the  foundwion  for  11  conveyance  hy  leue  ind  objec- 

releue,  being  produred;  »ilh  proo^  that  Iha  kboer 
leuo  wu  Cmnd  unang  the  papen  uf  the  leuae 

at  hii  death,  and  elao  proof  of  a  correapooding  4f^  'fh. 


'longh  the  proceadin, 

Fb^ek  T.  M'DotnaU, 


ieed  byihi 
At. -'— 

The  JVfto  For* 


inwt^  pent 

So^rr^ind  Vf"i*'o  oTher" im'ill  pi.VuTr'io  b.^' u"  n^t^^R^T.  SUg, 

of  ajaother  Binftll  pan,  by  pereonicUiminjF  under  .»    «       __  .■       .    _  .       -j     _».              _.  _< 

lhele.«e,wiihpaym.nlorr.nt;**W,tE.tthi.  *S.  Or.  a  «ol.on  to  iot  and.  Ih.   roport^ 

would  wunnl   ■   ii,r»  in    nrmimlnii  ■    releaifl  ■  ""  ag*'""'  P""""™!  whom  firm  WW  £a 

pear^Tbeing  in  accgrd.nc.  with  the  fi..^  th*  1™  admitting  1  be  r.port  to  b.  ]«,. 

H.  Htld,  alio,  Ihal  the  lease  ilielf  wai  luffideni-  **■  On  luch  a  notion,  no  avidcnce  on  ie  f 

ly  prortd,  aa  an  ucieot  deed.                           id  be  beaid,  except  what  wae  eubmiUed  I*  I 

St.  Shewing  the  copy  of  ■  Toreign  judicial  record, 

eerti6*il  b*  a  clerk  biving  the  custody  of  the  re-  46.  Such  panner  may  be  Bworn  befan  ibc 

corde  af  Iha  court  in  which  judgment  waa  ren-  reea  by  mutud  cauient. 


corde  af  Iha  court  in  which  judgment  waa  ren- 
dered, Ihe  hand  writing  of  tKe  ckrk  beinrpro*- 


race  here ;  especially,  where  it  i>  proTod  far-  ■«  u»pfO»«menw.     Proof  of  a  pre 

ler.thal  Ihe  record  i>  euihtnlicaied  in  the  lui-  "  "•  proraiitor  .bould  obtain  a  o 

al  form  of  thoae  aenl  to  be  uied  ae  eiidinee  in  l*"'^-     ''*'°<  ■  ^^  nnanor.     JU 

a  fcteign  country.     Poftanl  T.  Kill,            434  "^'i 
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48.  That,  wImk  a  witiMM  cuted  that  th«  eluno- 
Ur  of  aoe  of  Um  doftndaot'f  wiUiMMt  wu  bad 
in  point  of  trath  and  Teracitj ;  heldf  that  he 
night  be  inquired  of  bj  the  defendant,  as  to  the 
particular  personi  he  had  heard  impeach  the 
eharaeter  of  the  witnen.  id 

50.  On  the  plea  of  phne  admuUtiraviif  and  no 
asteta  to  be  administered,  the  onus  lies  with  the 
platntiiT;  who  is  bound  to  show  assets.  Bent' 
Ujf  T.  BtnUey,  701 

51.  A  notice  to  produce  a  paper  at  the  trial  in  or- 
der to  let*ia  parol  oridenee,  is  not  in  season,  un- 
ion serrad  on  the  attomej  preTious  to  the  cir- 
cuit, when  theparty  resides  a  distance  from  the 
drcuil,  |c.  g,  fu  miles,)  and  the  paper  is  lefl  at 
his  midence.    €^orkam  w,  OoXe,  7^ 

M.  The  declarations  or  admini<Mis  of  a  vendor  of 
personal  property,  thoosh  made  before  sale,  are 
not  OTkieoce  against  the  vendee  ;  but  the  ven- 
dor should  be  called  as  a  witness.  Hurd  v. 
IVmt,  762 

M.  Where  a  witnen  b  interested  against  the 
partj  calling  him,  he  is  oompeient.  id 


EXECUTION. 

Vid*  JuiMXSjrrs  ahd  Ezbcvtiohs,  1,  2, 4, 9, 
e»  7, 8,9, 10, 11, 12,26. 


EXECUTORS  AND  ADMINISTRATORS. 

1.  One  taking  pomeuion  of  the  personal  es- 
tate of  a  deceased  person,  without  being  adbninis- 
trator  or  lawful  executor,  is  chargeable  aa  esecn- 
tor  (Is  son  tori,    CampbtU  v.  TMMf ,  64 

t.  And  may  be  sued  as  executor  generally.       id 

3.  And  this,  though  he  be  lawfully  appointed  sk- 
ecutor  in  a  nei^iboring  state.  id 

4.  An  executor  or  administrator  appointed  in  a 
neighboring  state,  cannot  be  sued,  as  such  here. 

id 


J0ff  ^ACCOBD  AHD  SlTlSrACTTOir,   4.       AOKEK- 

^fSVT,  12,  IS.    Abbit&amxiit  abd  Awabd, 
5.    AnioBOB  AB9  Absiobbb,  S.    Bailmbitt, 
4, 5, 10.    Bills  or  Ezchanob  abd  pbomis- 
soBT  Notes,  2,  S,  11.    Cobspibact,  4.    Cob- 
POBATioB,  S .     Dowbb,  6.  6,  7,  8.     Eject- 
MEMT, 2, 8, 4.     Fbauds,  STATarx  or, !L8, 6. 
Fbauditlebt  Cohvvtabcb,  1  to  8.     Heib 
▲jtd  Abcbstob,  14,  16.    iBsaBABcz,  2,  S,  4, 7, 
8, 9, 10, 11,25, 26.    JuDaMEBTs  abd  Ezxcu- 
TiOBS,2.    LocATioB,  2.    Malicioitb  PaOBE- 
otrrioB,  1, 5, 6.    MABBiAaE  Pbomise,  S,  4, 5. 
Mastsb  abd  Owbeb,  10.     Mobtoaoe,  S;  4, 
10,  11,  12.     Fabtbkbs  abd  Fabtbebship. 
Plxab    MiiD    Plbadibo,  1,  2,  8,  4,  20,  26. 
PBA0TICZ.8S,  84.     Practice  ib  Cbimibal 
Oasm,  45.     Sale  or  Labd    towl  Ubitbd 
States'  Dibect  Tax.    Tbbspass,  7.    Usu- 

BT. 


EXAMINATION  DE  BENE  ESSE. 

att  EviDEBCB,  1, 2,  8,  4, 5,  6, 7, 9, 10,  11,  12, 18, 

40. 


a 


5.  But  if  he  collect  the  effects  of  his  testator  or 
intestate,  and  brine  them  here ;  and  beside,  col- 
lect effects  here ;  he  may  be  sued  as  exeentor 
d€  SOB  tcri ;  and  shall  be  chargeable  lor  all  as- 
sets which  he  has  not  applied  m  the  due  course 
of  administration  either  under  his  foreign  ap- 
pointment or  in  this  state;  whether  received 
abroad  and  brought  here,  or  received  here,     id 

6.  One  sued  as  executor  de  $on  tortf  who  pleads 
ns  unques  executor^  if  it  is  found  agaibst  him, 
is  liable  for  the  debt  de  borne  propni$i  tba  same 
as  any  other  executor.  id 

7.  The  courts  of  this  state  cannot  Uke  notice  of 
letters  testamentary,  or  of  administration,  grant- 
ed by  a  neighboring  state  for  the  purpose  of  the 
persons  appointed  under  them  being  parties 
here  ;  though  eemb,  that  the  applicatum  of  as- 
sets in  the  due  course  of  admistration  under 
such  appointments,  will  be  allowed.  id 

See  SviDEBCE,50.    Heir  abd  Abcbstos,  II, 

12, 18, 14. 


EXECUTOR  DE  SON  TORT. 


iSmEZBCUTOBS    abd  ADMUaSTBATOBS. 


BXABONATION  OF  WITNESS. 

nfrfc  Stidbbcb,  1, 2,  S,  4, 5, 9, 10^  11, 12,  18, 16, 
10^40^47,46. 


EXTINGUISHMENT. 
Ass  Mobtoaoe,  14. 


FAI£E  IMPKIBONMENT. 

I,  Whtn  ■  pirlji  mull 


10. -ne 


,rlT  mule  oilh  ud  (tcmindad  *D  w.  1110  ursri  rf  a  penoa  hy  ■  wt«(  m 
(  mxi'^'  "Oiler  ib<  Sd  prmito  to  not  ba  jiuUGed,  thongh  b«  ma  tha  p« 
lion  of  the  »  dollar  «ci,  {wttt. «,        tanded,  luleai  ii  b«  a&owa  that  ba  wai 


le  bodf.  ai 
Lnil  of  IhE  I 


■JwaUbfiuwiu 

Uw  dafendUl  wu 
9  p1anuS"a  know. 

X«d  ih«  FEES. 

lidtnMwuld'noi  mjinuin  Vilie   impriionmeni    *"  Con'-    Hi.»a*«  Compm  ut  Txni 

tpiBM  Ifaa  plaintiff.     Taylor  r.  Traik,        149  •""■" 


5mCkbtio«abi,  14, 


•enlad  bja  eouiiabla  of  Knjr  nihac  town  ihui 
tbuwlwra  tha  ptupn  reudM.      SegnoItU  ^. 


— J,  ii  penonal  propf  1 ... . 
lUI.     ttagmomd  j.  fVhu 

f.  AeonTayanea  rf  tha  demind  jiiiiiiiiaaa, 

.    in,„_ „,  i,.„.A  .n,!.  .  -.T^...  Jir»<^        Uodlord,  will    not  carry   aiich   finm    t 

'■  I?r?  J      jT  T  warninl.dire.lad         „„m,^  „  »ppurten«it  to  the  pniwaL 

■ad  delivered  bj  LAen,  TD  a  coailiblB  of  tnothiir        '  ^'  ■■- "•=  |jii"»™. 

town,  who  arreiled  and  broughl  lh«  paupnr  be-    .    ~rv .  *... 

fcreoiieofU.em,.ndanoiheriiiilice;  Midihei.  '"  Wh«"  »  O^^u"  "Pponm^t  to  pnaa 
two  juilicei  eiTniLaed  Iha  pauper  and  nude  (a        "'"'J        '  !""  "  equ'table  bee  i 

order  of  remo.al,  which  wu  ei'oculod  ;  )kW,  S!'"''",'  "<"•*)'.■■  "Tonffullj  rennTcd 
Iballtae  proceedings  y-t,i  toram  non  judia  'hsTjndee  leco.er., jn  an*cUM.  fc,  tbei 
»d  .aid  :  Ihgagh  n"  objeclioc  wu  mide  bj  the  •'-*'^  '^'t*  ."f^  of  equH,  would  naip 
pwiper  10  the  mrarmalilv  M        to  wign  the  judgment  tol>e™,d«,/t 

pwiper  .o  loe  miormuiiy.  w        ^^^  J  y,,  propert,  wu  m.>(Beiem  la  i 

nil  demand, 
ft.  HeU,  thai  falie  impriionment  would  lie,  in 
Bvdi  caae,  agaiiiBI  iho  juiucei  who  iuusd  the 

pncaaa,  and  deUmred  ii  lo  the  conitabla.        id    poBEIQN  EIECnTOR  OR 

TOIL 
T.  Olfaetwiat^  hid  the  pauper  appeared  nluulari. 
ly,  >Dd  lubmitlod  ID  an  eiunLuauou.  id     g„   ExieuToma   «n>  Xattwi 

ahall'ew'        "     '«]"'"■      »  «"   »in  penoa 

juriJicli 


occedinj  i>  Toid.    ll  gi 
I  alt  the  lubiKiiieDt  proci 


inUDided  of  Ltd  M^ady  who  wai 

1  ;„  ti..  ....t  of  eutpag  off  a  ci 

u  iBUadM.   'Being  vrewed  no- 


FOREIGN  SENTENCE. 
S«  Eth)«hc«,  as,  9C. 

FRAUD. 


1 1ffBEX. 
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FBACDS,  BTATUTE  OF. , 

1.  A  parol  contract  to  pay  for  certain  lervices,  on 
their  being  perfonnad  by  con?eyau[  a  certain 
piece  of  lano,  the  lervices  beinj^  peitormed  pur- 
suant to  the  contract!  if  not  void  by  the  statute 
of  frauds ;  but  the  value  of  the  services  can 
be  recovered  according  to  the  value  of  the  land 
promised ;  which  may  be  resorted  to  as  a  mea- 
sure of  damages/  though  the  contract  to  con- 
vey the  land  cannot  be  enforced.    Burlingame 

'  yr.'Burlingamei  §2 

2.  Such  evidence  will  not  maintain  a  general 
count  for  work)  labpr  ^nd  services;  but  the 
count  should  bo  upon  the  special  contract,     id 

5.  The  plaintiff  having  a  verdict  upon  a  general 
count,  on  such  evidence,  and  for  other  services 
to  which  the  genera)  couat  applied,  he  was,  on 
granting  a  new  trial,  allowed  to  amend  by  ad- 
•ing  a  special  count.  ,  id 

4.  And  thii  on  paying  only  the  costs  of  the  amend- 
ment, id 

6.  Where  R.  o<ved  /.  ^  fV^  and  all  three  agreed 
that  R.  should  sell  staves  to  the  amount  of  the 
debts,  vis.  075  to  7.,  and  that  /.  should,  on  sel- 
ling tnem,  pay  n't  debt  due  to  JV. ;  and  R.  said 
to  /.  **  I  deliver  you  the  staves,'*  (they  being  ten 
miles  off*,)  and  J.  took  and  sold  them ;  held^  that 
the  contract  was  valid,  not  being  within  the 
statute' of yraticfs,  either  as  to  the  promise  or 
sale ;  that  tlie  delivery  was  sufficient ;  and  th^t 
tV.  might  recover  his  debt  in  an  action  against 

.    /.  Jtnningt  v.  FTebtfcr,  866 

6.  Htldf  also,  that  any  agreement  in    deferent 
,,  terms,  made  hy  R.  4r  J'  before  the  aj;roement 
between  the  three,  and  when  XV.  was  not  pre- 
,     sent,  could  not  affect  W, ;  nor  could  any  decla- 
rations on  the  subject  made  hj  R.  ^  J.     'id 

3.  A  contract,  by  parol,  to  sell  the  mere  improve- 
ments made  on  land,  is  not  within  the  sta- 
taia of/ratuis,  as  to  the  subject  inaUer;,and 
nay,  therefore,  be  enforced  by  an  action.  Zioto- 
tr  V.  IViMUr*,  263 

8.  But  where  the  agreement  was  in  January  or 
February,  to  pa?  tor  the  imprcwementa  one  year 
from  the'next  following  March  ;  held,  that  the 
cantracit  was  witbia  the  staioteof  fraudt,  «•  a 
contract  not  to  be  performed  within  a  year,     id 

,  YidM  AmikriikMEirT  a^d  Awabv,  2.    8alk 
AitD  Delivebt  ot  Goods,  I. 


FRAUDULENT  CONVEYANCE. 

1.  Fraud  is  a  question  of  law.  when  there  Is  tio 
dispute  about  facts.  It  is  the  jud|ment  of  law 
00  facts  and  intents.    Jacknm  v.  maiher^  901 

■ 

2.  The  law  has  established  certain  iiitfMd,  liHich , 
if  they  appear  in  relation  to  a  coDtraeti  M  S»iU 
be  adjudged  fraudulent.  id 

5.  In  most  cases,  fraud  is  a  mixed  qiMftioii  of  law 
and  fact ;  and  thf  jury  are  often  called  upQn  to 
draw  a  condueion  from  equivocal  huXM^  and  f  ua- 
picious  circumstances.  id 

4.  Where  such  circtraistancea  combine;  u  whera 
a  man,  unembarrassed  in  his  drcimiflsBcaa^  on 
the  eve  of  judgments  against  Yam,  sold  e«t  bia 
real  estate,  which  was  cnnsiderabia^  to  hia  aon- 
in-law,  who  was  in  low  circumstanoae ; ■  arho 
gave  a  mortgage  for  the  purchase-  money  ^^the 
grantor  still  continuing  in  partial  poasaaaion,  and 
exercising  some  control;  the  son-in-law  «e*ing 
with  deference  to  his  directions,  makiBf  auspi- 
cious declarations,  and  actually  taking  a  firauou- 
lent  conveyance  of  the  grantor's  peraoml  pro- 
perty, and  removing  it  out  of  the  coMMy  14  avoid 
executions  against  the  grantor,  Ifcc. ;  all  these 
circumstances  appearing,  and  not  beiof  ezdaifir 
ed  on  the  trial ;  though  the  jury  Ibond  in  l^vor 

-  of  the  validity  of  the  grant  of'^tl^e  reaf  ofM^^i 

against  a  sale'  by  the  creditor ;  htld^  tBat'a  htm 

trial  should  be  granted.  id 

*  .        •*    or 

6.  The  grantee,  before  be  purchaaedftook  llM.ad- 

•  vice  of  a  counsellor  at  law  upon  the  qne^ion 
whether  he  could  safely  make  tne  purchase,  not- 
withstanding the  pendency  of  the  suits  againit 
the  grantor.  /2Wa,  tha(  ineugh  he  might  him- 
self liave  sought  that  opinion,  and  the  jury  be- 


lieved that  ho  did  so,  and  that  the  opinion 
fairly  given,  it  ought  not  to  iofluMice  ibeij^  in 
favor  of  the  grant ;  as  such  an  opniioft,  iHobgh 
honest,  coulonot reach  all  the circumstaneaa dia- 
closed  in  evidence.  id 

6.  Held^  also,  that  whether  the  grantee  knew  that 
the  grantor  intended  to  commit  i;  fhuM  br^nol, 
was  not  the  test  of  the  validity  of  the'  eoil^ey- 
ance ;  for  without  reference  to  the  j||fABftof''a'in- 
tentions,  the  part  taken  by  the  defendtMi  tnd 
his  acts,  might  be  fraudulent.  id 

7.  Where  the  question  is  upon  the  fraud  in  II  con- 
veyance of  real  estate,  a  fraudulent  purchase  of 
personal  property  by  the  grabtee  *from  the  gran- 
tor of  the  real  estate,  made  after  the  sale  of  the 
latter,  may  be  received  in  ^idence,  in  oonnez- 


OEHKRAL  ISSUE. 


■  ■«  wiiiiai,  utcotad  k 

tia*,  Uwl  if  ihs  nDdoc  pkid  ceruin  Mdgna- 

s:"^iit;''j.'S.'Ss,^"5.'"«r,        (.ei.i»ai,ruij!*».. 

thuUMVMdH  dH»ld  Hun  pay  th*  mdorn-    For  ihi  co»l.nu  rf  tl»- nil«,  •«•  B«« 
MWU  nduB  OM  rov-    The  tMlnnm  ilUr-  naii-n. 

wu^tMhtba  ralM'iinln.buldiilnst  knov 

of  Iha  esadidan  io  iIh  nle.    A  put  oribn*  

aoM  *«•  iflaroud*  paid  nit  of  bhimji  for-  OEAMD  JUBT. 

aiibad  b;  Uw  r«i»dor.    Jiiii|[iiiaal  b«ii|  otiui^ 

•4  w  Iha  pudini  lail  about  >  nonih  altar  Iha  Am  Duvaiot  ArrousT. 

nla,aad  thaahnpaold  uadar  aucauoa  iMnad 

■paa  ki  W4  thai  tba  bUI  af  aata  wia  IraudiH 

lK.':^Zlvi.'"Z;.'!K.ii'"iai'S  OOAllDIWATirrEM. 

" js;  iujiSTbXrib,"".  »- "~"  "»- '  ■'"™'''  <^ 

M  of  tba  aloop,  that  Ih*  plamuff  abovld 

■kadi  tlMT*  DM  baiiic  auflwianl  ari-  _„  _«,._  »*..  „._— _ 

hia  lifht  to  |o  to  Um  jar}.    5(m1mii  GUABDLUI  BT  NATURE, 

■>  "*-«.-, 

Sm  GuAmmAti  Airat  wabd. 

Ehor.  s(  aat  of  owlilan,  to  uMbar.  ODAKDIAH  IM  SOCAGE. 

\^('J'!^I!!^^!!^tZ^  GUAHDIAH  AND  WARD. 

'  jj  I.  Tbe  tkibn,  ai  foardian  bj  natnre,  baa  M 
■a  raceiTB  Iba  reala  and  praetf  itf  bM  chikn 
Jacibmt  t.  Comtt, 

f,  A  fklhar  cainol,  b;  our  law,  b*  (oanfin 


but,  ^  our  itaUilB, .   _._^ 

nnrOLOUB  DCMUBRBB. 

LA  pMWd*Bi»TiD|  in  f«>d  bith,  IhU  being  *■  Gnaidianahip  in  aaeaia  »,  atti<*ly,  orfy  li 

riwn  «  aOdanl,  wiib  variti,  mar  oitbdra*  a&M  amTaa  at  Ilia  w  of  U;  bM  N  MM 

waadplaadi  ibaoifa  D»  demurret  ba  alW  that  a|a,  if  do  otbM  paidaB  U  ippa 
ufrniJaiM,    MOltrr.Hialk.     101 

»l6rdiU  purpaaa  ia  .M  prop.^  •-Ha..*.  C^  a.  OtruictUMW, 

GAOL  UBERTICS.  |.  a  luAtmt  m^wu  DDd.r  iIm  aathant*  o 

.     .  Mtia,  nu  at  ITari  P«W.    JiariMr^  < 

Sh  Ban.  Imi,                                                     * 


I 


INDEX. 
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i.  To  Uke  away  the  jnrMietioB  of  Um  aUte 
oowtaoB  Jka6iat  eorpm,  within  atala  torritory, 
ceded  to  the  Uniui  8tai§$,  wneh  joriadictioo 
rauft  be  ezpreeily  mrreoderea  by  the  state,    id 

S.  The  enlistment  of  a  ninor  without  eonsent  of 
his  parent  or  |Qardian,  into  the  armr  of  Che 
Unuid  8taU»t  m  void ;  and  he  may  be  oisehara- 
ed  by  state  authority.  td 

4.  Any  person  ifleirally  detained,  has  a  ri^t  to  be 
disch 


apprise  him  of  the  writ  not  beins  returned. 
SadtH  ▼.  Bmngkmni,  — 


6.  HM,  on  motion  by  the  defendant,  to  set  aside 


arged  on  hiabeaa  eorpU9, 


id 


&.  Where  there  are  two  causes  of  imprisonment, 
one  food  and  the  other  ioTalid,  the  court  may. 
on  habeat  eorpus,  discharge  as  to  the  inTiJid 
eause ;  rsmaaoing  the  prisoner  as  to  the  other. 
£x  parte  Badguy,  47t 


HABBA8  C0RFU8  AD  TE8TIFICANDU1L 


Mileage  on  habea9  eorpvt  od  tmti/ieandiim  to  be 
computed  both  ibr  going  and  returning.  UHea 
Bank  r.  J»66s,  404 


HABEAS  CORPUS  CUM  CAUSA. 


1.  Where  joint  debtors  are  sued  m  thp  C.  P.,  and 
the  plaintiff  proceeds  on  the  arrest  of  one  under 
the  sutoie,  (1  it.  Jl  6S1,«.  IS,)  this  one  may 
remove  the  cause  by  hab.  eorv.  and  put  in  bail 
fer  h'unself  only.    CorHu  t.  IVyckqfft         145 

t.  How  the  plaintiff  should  dedare  in  such  ease. 

id 

S.  Whether  the  plaintiff  may  bring  in  the  other 
debtors  on  process  sAnaii  aim,  in  the  supreme 
court.  id 


4  In  a  ease  where  the  plaintiff  wooM  have  recov- 
ered costs  in  theC.P^he  shall  have  them  on 
the  defendant's  removing  his  cause  to  the  su-    S.  The 

5reme  court  bj  kabea9  eorpui,    ISalitlntry  v. 
*arkirt  a50 


thus  sustain  his  proceedings. 


HARBOR  MASTER. 
8m  Nbw  Tons,  Citt  or,  1,  t. 


HEARSAY. 


8i§  EnoureB,  19. 


HEIR  AND  ANCESTOR. 


I.  In  covenant  against  the  heirs  of  the  ... 

tor,  they  pleaded  that  they  had  not,  at  the 

mencement  of  the  suit,  or  bolbre  or  since,  MjF 
lands,  tenements  or  hereditaments  kj  descants 
Replication,  that  the  defendants  hare,  aa4  nt 
ana  aller  the  commencement  of  the  suit,  bad 
sufficient  lands,  tenements  and  hereditaments  by 
descent,  &c.,  wherewith  they  couldi  and  nillhl^ 
and  ought  to  have  satisfied  the  monoys  ri>iJid. 

JETc/d,  that  this  plea  and  replication,  though  broad- 
er than  those  authorised  oy  the  statute,  (1 JS.  £• 
S1&)  were  vet  subetantiafiy  witha  tbestatain; 
and  that  the  junr  should  inquire  of  the  vahM  of 
the  land  descended,  Itc. 

Hddt  also,  that  lands  owned,  but  mortgated  bt  thn 
anceetor,  and  which  descended,  wereJfi^M  m- 
seu  within  the  issue ;  not  merely  §fitUM$  •(•• 
sets ;  especially  as  the  ancestor  died  befbra  tho 
mortgage  money  iett  due.    ilMMoctt  ?.  i%t 


The  mortgagor,  beibre  entry  or  fbradosura,  ii 
deemed  legal  ^  seised  of  the  mortgaged  premiaea 
as  to  all  persons  except  the  mortfsgee.  id 


h.  On  habtat  corpiu  eum  eauua  to  the  C.  P^  the 


plaintiff  pracoeded^  on  the  supposition  that  it 
was  retorttod^  obiamed  a  jMnocsofiuio^  tried  the 
cauae  in  the  ooart  bebw,  and  went  on  to  execu- 
tion there.  The  defendant  knowinc  that  the 
writ  was  not  retomed,  filed  apodal  bail  with  a 
clerk  of  the  supreme  court,  pursuant  to  awritten 
notice  of  such  mtention,  but  a  few  days  after  the 
sule  ibr  aprocadMido  was  entered ;  and  having 
BoCieaof  an  thaplaiBtin  ptncaedini^  did  not 


9.  Plain  words,  or  necessary  imp] 
eessaiy  in  a  will,  to  disinherit  the 


.are  aa- 
hainat  law. 
M 


4.  The  testator  gave  by  his  will  certafai 
ties  to  his  wtfe,  some  for  her  vam  and 
for  the  use  of  his  diildren ;  thosa  for  the  ia» 
of  the  wifo  to  be  oat  of  the  profit  of  his  aiaaM 
boats^  and  those  iK>t  proving  wfikiant,  Qmm 
out  of  any  other  property  or   proCla  arlrfBg 
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from  his  MUle,  r«al  or  personal;  thot«  ibr 
the  use  of  ih«  children  to  oe  out  of  iho  profits 
of  his  steaiu  boats,  or  any  other  property,  real 
or  personal ;  and  there  were  other  proviaiona 
in  the  will,  countenancing  the  idea  that  these 
annuitiea  were  inteoded  by  the  testator  to 
be  made  dependent  upon  the  proJUa  of  his 
^tate,  and  not  to  break  in  upon  the  capi- 
tal. There  bein^  no  express  devise  of  his 
real  estate;  heldf  that  it  descended  and  be- 
came assets  in  the  hands  of  his  heirs  for  the 
payment  of  debts  ;  and  remained  totally  un- 
affected by  the  words  of  the  device ;  and 
that  the  caildren  of  the  testator  should,  there- 
fi>re,  be  sued  on  his  covenant,  as  A«tr«,  not 

id 


5.  In  an  action  against  the  heir  on  the  debt  of 
his  ancestor,  to  a  plea  of  riens  per  cUscent,  at 
the  time  of  the  commencement  of  the  action, 
the  plaintiff  may  reply  that  the  defendant  had 
lands  before  the  time,  &c. ;  and  if  this  issue  be 
found  tor  the  pluiniifi*,  the  jury  shall  inquire  of 
the  Talu«.  id 

6.  In  every  other  case,  there  is  no  inquiry  as  to 
Ttlue.  id 

7.  V  the  plaintiff  reply  according  to  the  stat- 
.  Ufa,  (1  II.  L.  Sl7, «.  4,)he  is  bound  to  have 

the  vahie  of  the  land  inquired  of  by  the  jtirv. 

id 

8.  1^.  the  plaintiff,  to  a  plea  of  riem  per  die- 
Cenif  np\j  assets,  as  at  common  law,  and 
the  issue  is  found  for  him ;  or  there  be  jud^- 
JDfP^  by  conlession,  demurrer  or  nil  dicttf  the 

'jii<l|llieht  Is  general  for  the  plaintiff,  with- 
out anjr  writ  to  inquire  of  the  lands  descend- 
ed, id 

8.  Tbo  only  difference  between  a  replication 
at  jeoaunoa  law,  to  such  a  plea,  and  a  repli- 
ea^pB  under  the  statute,  is  m  the  time  when 
tb6  assets  are  alleged  to  be  had  by  the  heir. 
At  coQimon   l^w,  the    replication    is,  that   €m 

'  tkf  day  tf  iseuing  the  writ,  the  defendant 
liad  sufficient,  &c.  by  descent,  with  a  con- 
clusion to  the  country.  Under  the  statute, 
it  it  suiBcient  assets  lufore  the  issuing  of  the 

,  .writ.  id 

10.  The  plaintiff  proves  the  latter  issue,  by  shew- 
hif  either  ascets  when  the  writ  issued,  or  assets 

,  before  that  time,  which  have  been  bona  fide 
'aliened  ;  otherwise,  on  a  replication  at  common 
law.  There,  if  the  land  be  aliened,  it  ceases  to 
be  aMeta.  id 


disinheriting  legacy,  and  a.  decUratioD  in  tl» 
wiU  that  he  shall  take  nolhisg  as  heir.  Other 
wise,  if  the  land  bo  devised  to  the  executors  u 
fell.    Jackton  v.  Sckauber,  181 


13.  To  cut  off  the  heir  at  law,  tho  oatalo  BKat 
devised  expressly,  or  by   inaplication,  to 
other  person. 


b< 
id 


13.  A  devise  that  executors  shall  seU,  eonien 
merely  a  naked  power  wttbout  interest.  id 

14.  The  court  will  not,  qor  is  a  jury  aothcnized 
to  presume  a  conveyance  by  the  execntors,  and 
a  continued  outstandmc  title,  as  between  the 
heir  and  a  mere  intruder  without  pretence  of 
title,  even  after  the  lapse  of  more  than  ibrtv 


years  possession. 


id 


II'.  A  duvctioa  in  a  irill'  to  executors  to  sell 

'  lands,  to  pay  legacies,  and  dTstribute  the  resi- 

dncL  doM  not   break  the  descent  to  the  heir 

at  Itw ;  though  he  bb  expressly  cut  cff  by  a 


15.  A  mortgage  of  more  than  20  years*  standing, 
on  which  no  interest  has  heen  paid,  and  onder 
or  upon  which  there  has  been  no  entry  or  for«>- 
closure,  is  not  such  an  outstanding  title  as  will 
bar  an  ejectment  by  the  mortgagor  or  his  heirs. 

• 

16.  Courts  ^^  ill  not  conntcnanrr  presumptions  of 
outstanding  title  in  favor  of  a  mere  intruder 
without  pretence  of  title.  id 

HORSE  RACING. 

1.  Keeping  a  horse  for  trotting,  and  osrng  him  far 
that  purpose  on  a  wager,  is  not  within  the  Sd 
section  of  the  statute  acainst  horse-racins,  (erne. 
tS,  c*.  44, 1  R,  L,  m.)  Vam  VmlkSdmrgk 
V.  Torrey,  f^ 

8.  The  first  section  of  a  statute  declared  all  rar- 
ing, running,  pacing  and  trotting  of  horses  for  a 
bet,  public  nuisances,  punishable  by  fine  and  ire- 
prnonment.  The  Sd  section  declared  the  own* 
er  of  every  horse  used  Ibr  racing  with  his  pri- 
vitv  or  permission  on  bet,  should  fuHkh  the 
Tslue  of  the  horse.  Held,  that  keeptnc  a  horse 
for,  and  allowing  him  to  bo  used  in  traiUnr  oa 
a  bet,  was  not  within  the  latter  aectioooi  the 
statute.  1^ 


8.  Penal  statutes  are,  generally,  to  be 
strictly. 


sd 


4.  Where  a  sutote  declares  rhat  the  penalty 
for  a  certain  offence  shaU  be  sued  fbr  by  a 
eonraion  informer;  and  a  sabseqnent  statute 
that  it  shall  be  sued  for  by  the  OYvrseers  of 
the  poor  ezchisively;  daring  the  esstence 
of  which  last  statute  the  offenco  is  conunif- 
ted ;  and  then  a  third  sUtote  cones  and  re- 
peals the  second,  so  fiur  as  it  exclodes  pei^ 
aoaa  othar  than  overMtra   from   pr^atciilBif ; 
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heldy  that  ihts  does  not  restore  the  rieht  of  the 

common  informer,  to  prosecute  for  the  ofience 

committed  intermediate  the  second  and  third 

-•J 


statutes. 


5.  Overseers  of  the  poor  may  still  prosecute,  as 
such,  for  the  penalties  given  by  the  act  to  pre- 
vent  horse  racing,  (sfM.  25,  cA.  44, 1  i2.  jL.221.) 

id 

6.  Under  the  statute  against  horse  racing,  (1  R, 
Im  222,  «.  5,)  and  the  statute  against  gaming,  {id. 
152,)  the  loser  may  recover  his  wager  of  the 
stake  holder,  on  demanding  the  money  of  him 
before  it  is  paid  over  to  the  winner.  Allen  v. 
Ehle,  486 

HYPOTHECATION. 
Vide  Corporate  Election,  8,  9,  10. 


I 


IMPRISONMENT. 
Vide  Habeas  Corpus  ad  StTBJiciEivDUM. 

INDICTMENT. 

1.  An  indictment  lies  for  a  conspiracy,  to  defraud 
an  individual  of  his  property.  Lambert  v.  The 
People,  166 


means  agreed  upon  by  the  conspirators.  Vide 
this  case  in  connexion  with  Lambert  v.  Th* 
People,  (7  Cowen,  166.)    People  v.  Bedford, 

536 

9.  It  is  in  the  discretion  of  the  court  to  quash  an 
indictment  for  insufficiency,  or  put  the  party  to 
a  motion  in  arrest  ;  and  where  the  question  ia 
doubtful,  they  will  put  him  to  the  latter.  Other- 
wise where  it  is  clear.  id 

10.  As  where  the  Question  is  settlad  by  the  court 
of  errors  in  another  cause.  id 

11.  Manner  in  which  the  court  will  inform  theoH 
selves  as  to  the  ground  of  decision  in  the  court 
of  errors.  id 

12.  Quashing  an  indictment  as  to  one  of  leveral 
defendants,  quashes  it  as  to  all.j  id 

Vide  Practice  in  Crimiital  CAirtBS,  t,  9^4. 


t.  Form  of  the  indictment. 


id 


S.  It  may  be  in  very  general  terms,  as  to  a  descrip- 
tion ot  the  oflfence,  its  object,  and  the  persons 
concerned.  id 

4.  A  judgment  record  in  the  oyer  and  terminer,  on 
an  mdictment  transmitted  there  from  the  ses- 
sions, adjudged  good  upon  vuious  exceptions  of 
form.  id 

5.  Semblty  that  no  rule  or  ordor  need  be  entered 
in  the  sessions,  to  send  up  the  indictment.       id 

6.  The  courts  take  judicial  notice  of  the  civil  di- 
visions of  the  state  into  towns,  Itc.  by  statute. 
The  People  v.  Breese,  429 

7.  Therefor*,  where  an  indictment  described  the 
defendants  as  late  of  U.  in  the  county  of  Onei- 
da ;  and  then  laid  the  ofience  at  F.  in  taid 
county ;  F.  being,  in  truth,  in  the  county  oTH. ; 
held,  that  this  was  equivalent  to  laying  the  of^ 
fence  in  the  latter  county ;  P*  being  a  town  cre- 
ated by  public  statute.  id 

8.  An  indictment  for  a  fconspiracy  to  defraud  indi- 
viduals of  private  property,  must  set  forth  the 

Vol.  VII.  100 


INFANCY  AND  AGE. 

1.  A  sale  and  delivery  of  goods  by  an  infant,  with 
his  own  hand,  is  not  voidable  till  he  come  of  age. 
Roof  V.  Stafford,  TTi 

2.  So  of  his  conveyances  of  real  estate.  id 

3.  If  he  marry  under  the  age  of  discretion,  he 
cannot  disagree  till  he  arrive  at  that  age.       id 

4.  The  executory  contracts  of  an  infant  by  deed 
are  generally  voidable,  not  void.  Bo,  in  soma 
senses,  his  simple  contracts.  id 

6.  His  executory  contracts  are  voidable  at  anj 
time,  without  his  restoring,  or  being  liable  to 
restore  the  consideration.  id 

6.  But  it  is  otherwise  as  to  contracts  ezecated. 
On  his  coming  of  age,  and  on  avoiding  these,  be 
must  restore  the  consideration.  id 

Vidii  Marrxace,  1,  t.     Farxitt  avd  Chilb^ 

INFANT. 

Vide  IirTAMCT   and  Age.     Mawlrilqe,  1,  S. 
Parent  and  Child,  1. 

IN  FRAUDEM  LEGI8. 

Vide  Bills  or  Exchange  and  PBomuomT 

Notes,  10. 
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INNKEEPERS. 


Vide  Bailment,  12. 


INQUEST. 
Vide  CihcuiT  Judge,  3. 


INSIMUL  COMPUT ASSENT. 


Vide  Assumpsit,  1,  2. 


INSOLVENT. 

An  insolvent  discharge  under  the  act  to  abolish 
imprisonmoDt  for  debt  in  certain  cases,  (««m. 
43,  ch,  101,)  may  be  cranlcd  by  a  judge  of  the 
C.  P.  lh«ugh  not  oflTie  deyree  of  counsel  in  the 
supreme  court.  Union  Cotton  Manufactory 
V.  Curtie,  105 

Set  Assignor  avd  AssrowEE.     Bills  or  Ex- 

CBA-NOB   AND    PkoMISSONY   NoTES,  9. 

PnACTicE,  35,  36. 
INSURANCE. 

!•  Where  goods  arc  warranted,  by  the  memo- 
randum m  a  policy  f)f  insurance,  free  from 
average  unless  general,  the  loss  by  a  sea 
dauage  must  bo  total  in  fact,  to  warrant  a 
recovery  by  the  assured.  Aator  v.  Union 
Ine.  Co.  202 

S.  The  policy  of  insurance  was  on  fur.  The 
title  of  the  mvoicc  was/urs  ;  under  which  it  de- 
tailed bear  and  racoon  nkins,  opossum,  deer,  fine 
fisher,  cross  fox,  martin,  wildcat,  wolf,  uulverine, 
panther,  and  cub  skin?.  The  memorandum 
warranted  ekine  and  hide^,  and  all  other  arti- 
clt»  periehable  in  their  nature,  free  from  ave- 
rage unless  general.  The  articles  in  the  invoice 
were  deteriorated  by  sea  damage  to  more  Uian 
half  their  value,  and  the  insured  abandoned.  In 
an  action  upon  the  poliry,  held,  that  it  was  com- 
petent iur  the  plaintiff  to  show  in  evidence,  that 
the  term  /iir,  covered  the  skins  in  the  invoice  ; 
and  that  the  terms  hidea  and  skin*,  in  the  me- 
morandum, in  mercantile  usage,  did  not  include 
them  ;  also  that  they  were  not  articles  |M'nt<ha- 
ble  in  their  nature,  within  the  meaning  of  these 
words  in  the  memorandum.  And  the  jury  hav- 
ing, on  coniUcting  evidence  upon  these  questions, 
found  for  the  plaintiff,  though  contrary  to  the 
charge  of  the  circuit  judge,  the  supreme  court 
refund  to  aet  isida  the  verdict.  id 


3.  Where  a  question  of  fact  proper  for  the  iary,  is 
submitted  to  and  passed  upon  by  thrna,  ibe  ver- 
dict will  not  be  set  aside  as  against  the  weight 
of  evidence,  unless  it  be  clearly  so  ;  even  though 
it  be  directly  contrary  to  the  charge  of  the 
judge.  Mi 

4.  When  the  meaning  of  a  word,  used  to  desig- 
nate an  article  of  trade,  is  to  be  fixed  by  proof 
of  mercantile  usage,  it  may  be  by  the  usage 
of  trade  among  merchants 'dealiii|^  particular- 
ly in  that  article.  id 

5.  Underwriters  intniring  by  certain  words,  are 
bound  to  know  the  meicaiitile  meaning  of  the 
words  ;  and  are  liable  according  to  thai  mean- 
ing, id 


6.  Semble,  that  the  meaning  of  the  clause,  all  oth- 
er  articles  perishable  in  their  men  nature^  in 
the  memorandum  of  a  policy  of  insurance,  ex- 
tends to  those  articles  not  particularly  enumer- 
ated, which  are  liable  to  perish  of  themseWea 
in  the  course  of  the  voyage,  nithuut  any  exter- 
nal injury.  id 

7.  Upon  the  trial  of  th%  question  whether  certain 
articles  are  within  the  menioiandum  in  a  policy 
of  insurance  providing  against  particular  are- 
rage,  evidence  that  the  agent  of  the  assured 
urged  the  taking  of  the  risk,  on  tlie  ground 
that  the  articles  would  be  free  from  particolar 
average,  is  inadmissible.  id 

8.  So  is  evidence  showing  insurances  at  a  high- 
er premium  on  non-memorandum  articles  for  the 
same  \oyage,  by  persous  other  than  the  under- 
writer to  the  policy  in  question ;  and  that  in- 
surance ofiices  commonly  charge  a  hi^er  pie- 
miuni  on  such  articles.  ut 

9.  The  president  of  the  North  River  Ins.  Co, 
incorporated  by  the  statute,  se»s.  45,  eh.  ^  the 
9lh  section  of  >shich  requires  one  third  c€  the 
directors  to  constitute  a  quorum  for  doing  busi- 
ness, &c.  has  no  power,  as  president,  to  waive 
the  preliminary  prtiofnpon  a  |)olicY  of  insurance; 
or,  in  general,  to  do  other  business  for  the  con- 
pany.    Z^aipr «  v .  7^  Abr/A   Rit>er  Ine.  Co., 

462 

10.  The  general  ru!c  is,  that  a  corporate  body  caa 
act  only  in  the  mode  prescribed  by  the  law  cre- 
ating it.  ~  id 


11.  The  rule  that  strict  prelimiBary  proof 
waived  in  case  of  tire  insumnce,  the 
case  of  man  ne  insurance,  recognised 


lyU 

SS   IB 

id 


IS.  If  a  vessel  or  goods,  iasared  on  a  sea  vova^, 
be  damaged   to  more  than  half  of   the  valne 
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bj  any  peril  iniared  afminst,  tb«  assured  may 
abandoB,  and  recovtr  tor  a  total  lo«s.  Center 
V.  The  Am.  Ine,  Co,  qf  Neuh  York,  564 

15.  As  to  the  ressel,  the  meaning  of  the  wordft  in 
the  rule,  **  one  half  of  the  value,"  is  the  half  of 
the  general  market  value  of  the  vessel  at  the 
time  of  the  disaster,  not  her  value  for  any  par- 
ticular voyage  or  purpose.  id 

14.  In  estimating  the  expense  of  the  repairs,  such 
sum  is  to  be  tuen  as  will  place  her  in  etatu  quo^ 
in  general  with  the  same  kind  of  materials  of 
which  she  was  composed  at  the  time  of  the  dis- 
wter.  id 

16.  Thus,  if  she  be  copper  sheathed,  and  her 
f  heathing  injured  or  destroyed  by  the  disaster, 
the  expense  of  repairing  or  re-sheathing  with  the 
same  material,  roust  be  taken  into  account ;  and 
this  though  a  sheathing  of  wood  might  render 
her  seaworthy  for  the  voyage.  id 

16.  The  expense  of  thus  repairing  at  the  port  of 
necessity,  is  the  true  test  for  determining  the 
anount  oif  the  injury.  id 

17.  The  term  repair  means  to  amend  or  reeiore. 
otfuUy  reintiaU  the  vessel.  id 

18.  Where  a  ship  is  injured  by  a  peril  insured 
against,  to  more  than  one  half  of  hur  value,  and 
a  sale  is  recommended  on  proper  surveys,  »em- 
bUf  that  the  master  may  sell.  But  if  he  sell  im- 
properly, and  without  authority,  this  does  not 
take  away  the  right  in  the  assured  afterwards 
to  abandon.  id 

19.  In  general,  the  master  cannot  impair  the  right 
to  abandon  bv  any  act  he  may  do.  Repairmg 
and  putting  Ine  vessel  on  her  voyage  is  one  ex- 
ception, id 


shippers ;  held^  that  the  loss  on  freight  was  ab- 
solutely total ;  that  there  was  nothing  to  aban- 
don to  the  underwriters  on  the  freight ;  and  that 
under  such  circumstances,  the  master  was  not 
bound  to  procure  another  vessel,  and  proceed 
with  the  goods,  to  warrant  a  recovery  upon  the 
freight  policy.  id 

23.  Where  a  vessel  proceeds  ;  but  is  totally  lost 
at  so  early  a  stage  of  the  voyage  that  more  than 
half  the  freight  must  be  lost  to  the  assured,  and 
the  shipper  receives  his  goods,  it  is  a  technical 
total  loss  of  ilie  freight,  and  the  assurad  may 
abandon.  ia 

24.  The  three  objecUi  of  insurance,  vetadf  cargo 
and  freight,  stand  on  the  same  ground,  as  to 
technical  total  loss  by  a  deterioration  to  more 
than  one  half  of  the  value.  id 

25.  What  shall  be  sufficient  preliminary  prooT of 
loss,  wiihin  the  proposal  or  condition  attached 
to  a  valuoti  policy  of  insurance  on  goods  against 
Are,  requiring  the  assured  to  deliver  in  as  part^ 
cular  an  account  of  the  loss  or  damage,  9lc.  as 
the  nature  of  the  case  will  admit  oi*,  and  make 
proof  thereof  bv  their  oath  or  affirmation,  and  by 
their  books  of  account  and  other  voticherai  as 
shall  reasonably  be  required.  Norton  v.  The 
Rente.  4r  Sar.  Ine.  Co.  645 

26.  Where  all  the  papers  furnishing  details  were 
consumed  with  the  good«,  heldj  that  a  statement 
of  the  gross  amount  lost,  with  the  circionstancei 
of  the  loss,  were  sufficient.  id 

27.  Form  of  the  notice  and  affidavit  in  such  casc^ 
approved  by  the  court  as  sufficient.  m 

INTEGRAL  PARTS. 

Vide  CoBPORiTiON,  1, 2.    Canals,  5^  6^  7, 8. 


SO.  The  abandonment  of  a  vessel  does  not  affisct 
the  remedy  on  the  policy  upon  the  freight.      id 

*l .  Bat,  in  general,  where  another  vessel  can  be 
obtained  to  carry  on  the  cargo  from  the  port  of 
abandonment,  it  is  the  duty  of  tiie  master  to 
tranship  the  cargo  and  earn  freight ;  and  if  he 
neglect  to  do  this,  the  insured  on  freight  cannot 
recover.  id 

22.  Tet,  where  a  vessel  was  driven  back  to  the 
port  oif  departure,  and  there  abandoned  as  for  a 
toul  loaa,  no  progress,  therefore,  being  made  in 
the  voyage,  and  no  freight  pro  rata  iHnerie 
earned,  thoogb  the  goods  were  accepted  by  the 


JOINDER  OP  ACTION. 
Vide  Pleas  akd  Pleading,  21,  22. 
JOINT  DEBTORS. 
Vide  Habeas  Corpus  Cum  Causa,!, 2,8. 

JOINT  JUSTIFICATION. 
Vide  Pleas  and  Plsadxiio,  28,  29. 
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JOURNALS  OF  SENATE. 


Vide  Etidevce,  4t. 
JUDGE  OF  THE  COMMON  PLEAS. 


Vide  IiriOLYC^vT. 


JUDGE'S  NOTES. 


8te  Sliudkb,  S6,  t7. 


JUDGMENT. 


Vide  JXTDBMtWT*  AND  EzECUTIOm,  S,  IS  to  t&, 
t7  to  90.  Pleai  and  Plkading,  SO.  Phac- 
TICK  iir  Ckiminal  Cacscs,  48, 49,  50.    Set 

OFF. 


JUDGMENT  AS  IN  CASE  OF  NONSUIT. 

1.  Ob  the  rale  ibr  judgment  as  in  case  of  nonsuit, 
•ifi,  fcc  if  it  be  not  complied  with,  judgment 
may  be  entered  nunc  pro  tune^  as  of  the  term 
when  the  rule  was  taken,  though  another  term 
ii  soffiered  to  elapse  before  the  second  rule  is 
•Dtered.    Jaekeon  v.  Thompearif  426 

t.  And  in  the  latter  case,  tembUj  that  it  maj  also 
be  entered  as  of  (he  previous  term  intermediate 
the  entry  of  the  first  and  second  rule.  id 

S.  The  demand  of  costs  under  the  rule  nitt,  for 
judgment  as  in  case  of  nonsuit  in  ejectment,  may 
be  of  any  one  of  the  lessors ;  id 


4.  Or,  eemble^  of  the  plaintiff's  attorney. 


id 


6.  Though  judgment  as  in  case  of  nonsuit  can- 
not be  rendered  against  the  people  ;  yet  the  de- 
fendant may  have  a  rule  to  try  by  proviso.  The 
People  r.  IVathington    4r   ^Varren  Bank, 

519 


JUDGMENTS  AND  EXECUTIONS. 

1.  A  levy  on  sufficient  personal  property  to  satisfy 
a  judgment,  though  the  execution  be  returned 
unsatisfied  by  the  direction  of  the  plaintiff^  or 
the  assignee  of  the  judgment,  extinguishes  the 
judgment;  and  a  sale  of  land  under  a  subse- 
quent execution  thereon  is  void,  especially  if  the 
porchaaer  at  the  sale  be  not  H  bonajide  purcha- 
JaekeoH  v.  J^otoen,  IS 


2.  The  endorsement  of  a  Wry  on  an  ezecoticD  bj 
a  constable,  \m  nirimm  fmeie  evidence  of  the  levy 
in  an  action  ottrofw  by  him  Ibr  the  ptopeitj 
levied  on  against  a  creditor  whose  execution  n 
levied  on  the  same  property.     Cornell  ▼.  Cook 

SIO 

S.  It  is  regular  under  the  statute  of  1824,  (eeet.  47, 
dLtSS,)  for  a  debtor  to  divide  an  entire  de- 
mand of  more  than  $25  into  entailer  sunss,  con- 
fess several  judgmenis  for  thoee  sums,  each 
amounlinc  to  $25  or  les?,  without  the  specifica- 
tion or  affidavit,  required  by  the  1 4th  section  of 
that  act.  id 

4.  Whether  a  justice^s  exaeutioo  can  be  renewed, 
so  as  to  be  valid  against  third  persona,  creditors 
upon  execution,  after  it  has  once  been  levied 
upon  property  sufficient  to  Batisij  it  ?  Quere.   id 

5.  An  action  will  not  lie  on  a  judinneat  after  a  le- 
vy bv  execution  on  property  sufficient  to  satisfy 
it.  t'er  5aoa^,  Cb.  J.  deuyerinf  the  opinioo  of 
the  courL  id 

6.  A  justice's  execution  levied,  if  suffered  to  ex- 
pire without  a  sale,  loses  its  lien.  Per  Socage^ 
Cb.  J.  delivering  the  opinion  c^the  court.        id 

7.  Where  a  justice's  executions  had  been  levied, 
but  a  sale  was  delayed  by  arrangement  beiwcea 
the  parties,  and  the  executions  renewed  ;  the 
constable  admitting,  that  on  the  renewal,  he  re- 
newed his  endorsement  of  levy  ;  and  sobseqoeat 
to  the  last  endorsement  of  levy,  the  defendast 
confessed  other  judgments,  upon  which  execu- 
tions issued,  and  the  property  covered  bv  the 
last  indorsement  of  levy,  was  seized  and  sold ; 
it  having  never  been  removed  from  the  defend- 
ant's possession  upon  the  first  levy ;  and  there 
being  no  proof  of  a  levy  upon  the  renewed  exe- 
cutions, except  the  constable's  endorsement ;  in 
Uover  by  him  against  the  creditor  who  sold ; 
held,  that  the  circumstances  would  warrant  a 
jury  in  finding  against  the  plaintiff'.  id 

8.  The  supreme  court  will  not  set  aside  a  sale 
of  land  on  Ji.  fa.  and  order  a  re-eale,  on  the 
ground  that  the  plaintiff*^s  a^ent  bid  less  for  it 
than  he  was  instructed  to  bid  by  his  principal. 
Vandenburgh  v.  Brigge,  3tl 

9.  Where  one  Ji.  fa.  is  collected  in  part,  a  second 
must  recite  the  first,  and  the  proceedings  under 
it.  But  the  omission  to  do  so  is  amendaUe.  Af' - 
Michael  v.  Knapp^  41s 

10.  A  writ  of  error  and  bail  within  four  davs  after 
judgment  is  perfected,  supersedes  execution, 
though  it  be  levied;  and  if  a  writ  of  possesston 
be  executed,  restitution  will  be  awarded.  And  a 
judge  may  enlarge  the  time,  by  order,  beyond 
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the  four  days ;  in  which  case  the  court  will  gWe 
relief,  by  directing  proceedings  on  the  execution 
to  stay,  or  granting  such  relief  from  the  opera- 
tion of  the  execution,  as  the  circumstances  may 
require.    Jackson  v.  SehaubeTf  417 

11.  Where  execution  is  executed,  or  its  execution 
begtm,  and  more  than  4  days  have  elapsed  from 
the  time  of  perfecting  the  judgment,  and  there 
is  no  order  to  stay  proceedings,  the  court  can- 
not relieve  by  ordering  a  writ  of  error  to  operate 
as  a  supersedeas.    Beekman  v.  Bemtu^       418 

It.  A  party  has  4  days  aAer  judgment,  within 
which  both  to  bring  his  writ  of  error  and  put  in 
bail ;  and  this  shall  supersede  execution  levied 
before  either  writ  of  error  filed,  or  bail  put  in. 
JaekMon  v.  SehaubeTf  490 

13.  A  judgment  of  more  than  10  years  standing, 
its  lien  as  to  bona  fide  purchasers  and  junior 
judgments  having  expired  within  the  act  of  1813, 
concerning  judgments  and  executions,  (1 /{.  £,. 
£00,  t.  I,)rank9,  in  effect,  as  a  judgment  junior 
to  later  judgments  ;  and  may  redeem  from  a  sale 
under  them,  accordns  to  the  statute,  (««m.  43, 
ch,  184.)    Ex  parte  The  Peru  Iron  Company^ 

bh 

14.  It  continues  a  lien  as  to  the  judgment  debtor 
and  his  heirs.  id. 

15.  Under  the  act,  (sest.  43,  eh.  184,  t.  3,)  a  senior 
judgment  creditor  may  redeem  from  a  sale  up- 
on a  junior  judgment.  td 

16.  A  purchaser  of  land  at,  or  one  who  redeems 
from  a  sherifTs  sale  upon  a  junior  judgment  or 
upon  a  judgment  whose  lien  has  expired  by  the 
lapse  of  10  years,  acquires  all  the  interest  of  the 
judgment  debtor ;  becomes,  in  effect,  his  gran- 
tee ;  and  m^i^  redeem  as  such,  within  12  months 
after  a  sheriff's  sale  upon  a  senior  judgment,  id 

17.  A  sale  of  land  upon  execution  does  not  carry 
a  title,  but  only  a  lien,  till  afler  15  months. 

id 

18.  One  who  acquires  title  to  the  land  of  a 
judgment  debtor  by  purchase,  at  a  sherifTs 
sale,  being  considerea  a  grantee;  on  his  re- 
deeming within  12  months  from  a  sale  upon 
a  senior  judgment,  the  latter  sale  becomes 
void.  id 

19.  SembUy  that  one  having  purchased  land 
at  sherifTs  sale,  acquires,  at  first,  a  mere 
lien,  which  he  may  release  or  discharge, 
without  the  consent  of  junior  judgment  cred- 
itors, ifi 


SO.  A  junior  judgment  creditor  pays  a  purchasar 
under  a  senior  judgment  whidi  he  owns,  hia 
purchase  money,  with  10  per  cent. ;  and  take* 
an  acknowledgment  of  the  payment,  an  assign- 
ment of  the  judgment,  and  all  the  purchaser's 
interest  in  the  land,  with  an  order  on  the  she- 
riff to  convey  to  the  person  paying.  HM^ 
that  the  person  paying  is  to  be  considered  a 
redeeming  ^creditor ;  not  a  mere  assignee.      id 

21.  Where  one  comes  to  redeem  land  sold  OD 
execution,  from  one  who  has  before  redaamad ; 
and  the  latter  claims  to  have  an  increased  pay- 
ment to  him  as  assignee  of  a  judgment  m  vir- 
tue of  which  he  redeemed,  he  mutt  furnish 
proof  of  his  right  to  such  judgment ;  and  it  is 
not  enough  to  furnish  a  mere  memorandam,  and 
give  notice  of  the  assignment.  id 

22.  Though  a  judgment  creditor  has  ooea  redeem- 
ed upon  hiit  judgment,  and  taken  a  title,  it  u  not 
a  satisfaction  ;  and  he  may  redeem  af  ain  in  vir- 
tue of  the  same  judgment ;  especially  from  a 
sale  on  a  judgment,  senior  to  his  own  and 
the  one  from  which  he  first  redeemed.  id 

23.  A  tender  by  one  judgment  creditor  to  another, 
does  not  discharge  the  lien  of  the  latter.        id 

24.  Where  several  judgments  are  <^  mora  than 
10  years  standing,  they  rank  in  relation  to  one 
another  according  to  their  actual  priority  of 
date,  the  same  as  if  the  act,  (1  It.  ^  500; «. 

1,)  had  never  been  passed.  id 

25.  A  short  psyment,  on  attempting  to  redeem,  is 
a  fatal  omission,  and  renders  the  redemption 
void  ;  though  it  be  by  mistake  of  the  sheriff  to 
whom  the  money  is  paid,  and  he  assume  upon 
himself  to  make  it  up  to  the  purchaser  fircMn 
whom  the  redemption  is  sought  to  be  made. 


26.  Where  a^./a.  was  levied  in  the  antonln;  on 
hides,  which  were  in  the  vats  undergoing  the 
process  of  tanning;  and  could  not,  therefore, 
be  sold  till  spring,  without  great  sacrifice ;  and 
the  plaintiff,  therefore,  directed  the  officer  to 
delay  a  sale  till  spring;  heldy  that  this  did 
not  render  the  fi.  fa.  dormant  or  fraudolent 
as  to  subsequent  executions.  Power  v.  Van 
Buren^  660 

I 

27.  H.  obtained  judgment,  then  JET.  and  ihan 
P .  against  the  same  defendant,  on  whose 
land  the  judgments  were  liena.  This  land 
was  sold  on  We  fi.  fa.  to  K,  for  fSO.  P. 
redeemed  from  IT.,  bv  paving  the  flC^  and 
10   per   cent.;  and  after  15  montba  took   a 
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deed  from  lh«  tf^terifi*.  K.  tmttfine  that  P*« 
radenptioB  wm  not  good,  his  {SP^  inlemitt- 
diaie  judgmoat  not  being  paid,  the  sheriff  after- 
wards gave  htm  a  deod,  and  be  brought  eject- 
■MBl  against  P«  tenant.  Held^  thai  the  seoond 
<leed  was  void;  K«  right  having  become  per- 
fini  bj  lapse  of  time.    Jaek$on  t.  Budd^     658 


I.  HeldfthM  K.  should  have 
which  he  might  have  done, 
the  redemption  money  paid  bj  P. ;  and  was  not 
houwi  to  pay  P**  judgment.  id 


redeemed  of  P. 
on  simply  paying 


fli.  A  sesior  judgment  creditor  may  redeem  from 
a  juaior  iuag meut  creditor,  who  has  redeemed 
froM  a  sale  oo  a  judgment  senior  to  both,  with- 
out pajiog  the  youngest  judgment.  id 

9QL  a  iunior  judgment  creditor  may  redeem  from 
a  eale  oa  a  senior  judgment,  without  paying  in- 
tennediate  judgments ;  and  if  an  intermediate 
judgment  creditor  suffer  the  15  months  to 
elapsoi  without  himself  redeeming,  his  rights  are 
fooe.  id 

Aft  Bail.  Bailmcitt,  S,  S,  4.  Bill  or  Ex- 
cxmoiTf,  S.  Costs,  IS,  14,  15.  Devisk,  2. 
EscAPB,  4.  False  iMPaisovMEirr,  1,  2. 
PbacticBi  tS.  SHEairr.  Trover,  10. 
Wmir  or  Eamoa  in  Crimihal  Cases,  3^  4. 

JUDICIAL  AUTHORITY. 

A  majority  of  judges  to  decide.  Ex  parte  Ro^ 
gtrif  Mf  and  noU{a.) 

See  Canal,  2,  5. 

JURISDICTION. 

Jflff  Appsal  prom  a  Justice's  CotrRT,  S,  4. 
Falss   Imprisohmert,  5,  6,  7,  8.      Habeas 

OomPUf  AD  8UBJXC1EIIDI7M|  2. 

JURY. 

1«  A  chaDeBge  of  a  juror  for  principal  cause, 
btoomei  part  of  the  record ;  and  may  be  re- 
viowad  on  error.    The  People  v.  Fermi/yea, 

108 

it,  Aehalleogo  because  the  juror  has  expressed 
M  epinioi^  ia  a  challenge  for  principal  cause. 
nd  Bood  B0(  be  aocompanied  with  personal  ill 
will  to  reador  it  valid.  id 

S.  Whora  such  a  challenge  is  made  and  decid- 
od   BpOB  bj  the  court,  who  pronounce  it  in- 


lufficaent;  this  is  equiraleni  to  a 
demurrer  and  joiBder ;  and  ahowM  bo  so 
by  the  clerk  od  the  rocord. 


4.  If  it  be  not  entered  in  tliat  form  ;  yet  ««■  cortio 

rari,  if  tlie  particular  iacts  appear  U|Kifi  the  re 
turn,  the  court  will  treat  it  oo  a.  decisMW  oo  i 
regular  isaue  in  law,  and  aet  it  aaide  as  errooe' 
ous.  it 

5.  The  juror  himself  may  be  questioaed  oa  oati 
touching  his  opinioo.  id 

6.  SewUf,  though  a  juror  maj  once  have  cntertaJB- 
ed  and  expressed  an  opinioa  bostilo  tu  a  party ; 
yet,  if  it  satisfactorily  appear  that  be  has  chang- 
ed his  views,  it  is  no  ground  for  a  new  trial,  iMt 
he  concealed  his  former  hootilitj,  wbea  called  as 
a  juror.  S.  C.  90 

7.  Mere  matter  of  evidence  against  a  inror,  oe  a 
challenge  to  die  favor,  is  no  cause  lor  setting 
aside  a  verdict,  unless  it  appear  that  he  was  in 
fact  influenced  in  his  verdict  by  the  caoM  aOeg- 
ed.    Cain  v.  Inghawi^  478 

8.  That  a  juror's  father  had  married  the  defend- 
ant's  brother's  widow,  the  &.ther  being  dead  at 
the  time  of  the  trial,  is  no  ground  for  principsl 
challenge  by  the  plaintiffl  id 

9.  When  affimttf  is  a  cause  of  principal  diaQent< 
eee  note  at  the  end  of  this 


10.  Where  a  juror  engaged  in  the  course  of  a  cause, 
and  after  it  was  committed  to  the  jiwy,  drank 
brandy,  though  in  a  trifling  quantity,  anc^  as  he 
stated,  (o  check  a  diorrA^  ;  yet  'keld,  that  the 
yerdict  should  be  set  aside.    ^raii<  y.  /bsrifr, 

11.  It  is  not  a  good  ground  of  principal  cfaaAeage 
at  the  circuit,  that  the  circuit  clerk  is  attoracy 
for  one  of  the  parties,  and  was  so  at  the  time  of 
drawing,  making,  and  arraying  the  panel.  tVake- 
Wkon  V.  SpragUft  720 

See  Pbactice,  32.     Practice   ix   Criminsl 
Cases,  35,36. 

JUSTIFICATION. 

See  Pleas  and  Plbadiiio,  I«  S,  S;  28,22. 

L 

LANDLORD  AND  TENANT. 

I.  A  covenant  by  a  lessor,  that  if  the  I 
his  assigns  shall  bo  minded  to  sell  or 
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of  their  inierett,  they  may  do  ao^  firtt  giving 
the  pre-emption  to  the  leetor,  and  pajring 
one  tenth  ot  the  purchase  money  to  him ;  pro- 
vided, that  if  these  be  not  done,  the  lease  shall 
be  forfeited,  is  valid  ;  and  extends  not  only  to 
an  immediate  assipiment  by  the  lessee,  but  to 
bis  assignee,  either  by  operation  <^  law  or  vol- 
untary sale.  And  if  the  latter  assign  without 
offering  the  pre-emption,  and  paying  the  tenth 
of  the  money,  the  lease  is  forfeited.  JackMon 
yi.  Groat,  886 

t.  Where  the  relation  of  landlord  and  tenant 
exists,  a  conveyance  by  the  latter  of  the  de- 
mised premises,  cannot  operate  as  the  basis 
of  an  adverse  possession,  so  as  to  bar  the 
former  of  his  ejectment ;  whether  the  grantee 
know  of  the  demise  or  not.  Jaekton  v.  J/or- 
MR,  S23 

S.  But  this  rule  means  the  conventional  relation 
of  landlord  and  tenant,  where  some  rent  or 
return  is  in  (act  reserved  to  the  former  :  not  a 
relation  arising  from  mere  operation  of  law ; 
as  where  one  makes  a  i^ant,  and  by  the  omission 
of  the  technical  word  hein,  an  estate  for  life. 
cffUy,  passes.  id 

4.  In  such  case,  after  the  death  of  the  tenant 
Sat  life,  an  adverse  possession  may  commence 
running,  in  favor  of  those  who  enter  and  claim 
in  fee  under  him,  which,  after  25  yearn,  will 
bar  all  claim  of  the  reversioner  and  his  heirs. 

id 


8tt  FixTumBs.     NoTicK  to  Quit. 


LEGATEE. 


Vide  EviDCHCE,  8. 


LESSOR  AND  LESSEE. 


Am  Lahdlobd  ahd  Tchaivt.    Mobtoaas,  8. 


See  JUDGMEHTS 
PASS,  9. 


LEVY. 


AKD    EZXCUTIOVS,    1.   TbSS- 


LIBEL. 


See  Slahdba,  I  to  20. 

UCENCE. 

See  Flzam  AifDPLSA]>Ufo,l,S. 


UEN. 

See  FixTuacs,  S.  JuDOiicirTs  ard  Execu- 
tions, 6,  IS,  14, 19,  23, 24,  26.  Mastek  ahd 
OwiTER,  1, 4, 5,  6, 7,  8, 9.    TaovBa,  16, 17. 

UMITATIONS,  STATUTE  OF. 

See  PaACTicE,2. 

LOCATION. 


1.  A  practical  location  by  a  party,  or  his  recog- 
nition of  a  line  giving  him  less  land  than  the  ac- 
tual courses  and  distances  in  hii  deed,  may 
bo  valid,  though  he  do  not  know  at  the  trniOi 
that  it  will  have  such  an  effect.  Rockwell  v. 
Adame^  761 

2.  To  bind  him,  there  need  not  be  an  expresi 
agreement  Acquiescence  for  a  length  of  time 
is  evidence  of  such  agreement ;  and  where 
the  line  has  been  acquiesced  in,  for  a  great 
number  of  ^cars  by  all  the  parties  interested, 
it  is  conclusive  evidence  of  an  agreement  to  the 
line.  til 

Vide  Deed,  2. 

LOSS. 


Vide  iMsuBAifcc,  12  to  24. 

M 

MAJORITY. 
Vide  C  AMAL,  1, 2, 6, 6,  7,  8.    Cobpoaats 

TIOM,   4,6.      CORPOKATIOIf,  1,2. 

MALICIOUS  PROSECUTION. 


1.  To  sustain  an  action  for  malicious  prosecutioo, 
the  plaintiff*  must  in  general  prove  a  want  of 
probable  cause.    Morrie  v.  Coreon^  281 

2.  But  where  the  defendant  pleaded  ■ingly  the 
truth  of  the  (acts  involved  m  the  proaecuUoo» 
which  was  for  felony ;  held,  that  thia  was  as- 
suming to  prove  the  truth  on  his  own  sade,  aad 
that  the  plaintiff'  need  not,  on  the  trial,  in  tba 
first  instance,  shew  the  want  of  probable  cause. 

id. 

3.  Where  a  defendant  pleads  specially,  every 
traversable  fact  contained  in  tne  declaratioai 
and  not  denied  by  the  plea,  is  admittad  of  noor£ 
lad  naedi  no  proof  to  npport  it*  .  Ml 
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4.  Where  the  defendant  obuiiied  a  warrant  a- 
cainst  the  plamiifT  for  theft,  who  was  brought 
Before  a  justice,  but  discharged  because  the 
parties  had  settled  ;  held^  that  this  was  not 
such  an  aa^uittal  as  would  warrant  an  action 
for  a  maliaoua  prosecution.  M^Cormick  v. 
Siuon,  715 

5.  In  this  action,  want  of  probable  cause  can- 
not be  inferred  from  a  settlement  and  conse- 
quent dismissal  of  the  prosecution,  though  ac- 
companied with  evidence  of  malice  ;  bui  want 
of  probable  cause  must  be  shown  by  the  plain- 
tiff.   It  is  the  gist  of  the  action.  id 

$»  Whother  there  be  probable  cause  is  a  mixed 
qvestioo  of  law  and  fact.  id 

See  Abatemeitt,  1,2. 


MANDAMUS. 

1.  The  supreme  court  will  not*  interfere  by  man- 
damus, to  compel  a  court  of  common  pleas  to 
Ojpen  a  rule  granted  by  default,  on  the  ground 
that  the  attorney  forgot  to  appear.  Ex  parte 
Beneon^  363 

S.  It  is  a  mere  matter  of  discretion   with    the  C. 
P.  whether  they  will  open  the  rule  or  not.       id 

S.  A  mandamus  does  not  lie  to  coerce  the  discre- 
tion of  an  inferior  tribunal.  id 

4.  The  supreme  court  will  not  interfere  by  manda- 
mus to  control  the  C.  P.  on  a  question  of 
amending  a  formal  defect  which  deiiends  upon 
their  rules  of  practice.    £x  parte  Coeter^   628 

5.  E,  g.  allowing  a  party  to  enter  rules  for  inter- 
locutory judgment  and  assessment  of  damages 
fume  pro  tunc,  id 

See  Caval,  S,  4. 


MARRUGE. 

See  InrAircY  ahd  Age,  3. 
Promise. 


MAMllAflE 


MARRIAGE  PROMISE. 


1.  The  promiie  to  marry,  by  an  infant,  is  a  good 
canndTeration  for  a  corresponding  promise. 
WiUardw.  Stone,  22 


S.  The  contracts  of  infants  are  not  void  ;  but  to 
able  at  their  election  merely. 

8.  In  an  action  by  a  female  for  breach  of  promi 
of   marriage,  me  defendant    cannot   shew, 
general  reputation,  that   after  promise,  anotli 
had  supplanted  him  in   the   affections   of  tJ 
plain  tin. 

4.  But  he  may  shew,  that  even  afler  he  had  bro 
en  off  all  intimacy  with  the  pladntiS^  she  w; 
gtiilty  of  indecent  and  lascivious  familianti 
with  another  roan.  i 

5.  Where  a  promise  to  marry  generally  wi 
proved,  without  any  time  fixed  ;  but  Ibe  di 
fendani  broke  off  all  intimacy  With  ihe  pUii 
tiff,  and  on  request  did  not  explain  why ;  kih 
that  it  might  be  left  to  the  jury  to  mfer  a  refusi 
to  marry.  u 

MASTER  AND  OWNER. 

1.  The  master  of  a  vessel  may  collect  the  frei|[hl 
but  he  has  thisri^ht  not  for'his  own  benefit,  bu 
as  a^^ent  of  the  owner.  Hence,  the  former  hs 
no  hen  on  the  cargo,  as  against  the  owner,  b 
which  to  secure  his  general  right  to  receive  tb 
freight,  as  master ;  but  a  payment  of  frei^t  t 
the  owner  will  discbarge  the  eoods ;  and  is ; 
complete  defence  against  an  action  by  the  mas 
ter  for  freight    Inger^oU  v.  Van  Bokkelin^  6^ 

2.  Both  owner  and  master  are  severally  liable  fin 
all  supplies  and  advances  nnade  for'tbe  use  o 
the  vessel  on  the  contract  of  the  master,  when 
there  is  no  special  agreement  by  which  the  cred 
it  is  given  to  either  exclusively.  »i 

5.  And  this  rule  extends  to  supplies  or  advancn 
made  by  consignees  of  the  vessel,  as  well  aa 
others.  id 

4.  And  the  master  has  a  lien  on  the  cargo  aad 
freight  co-extensive  with  the  advances  mads 
or  liabilities  incurred  by  him  for  the  u^  of  the 
ship.    So  of  his  claim  for  primage.  id 

6.  Actual  advances  by  him  are  not  necessary  to 
create  the  lien,  it  exists  for  mere  liahiiity. 
without  payment.  uf 

6.  And  though  the  vessel  earn  freight  on  a 
voyage  directed  by  the  pretended  owner,  bat 
who  is,  in  fact,  a  mere  stranger  and  lort  fea- 
sor, from  whom  the  vessel  is  taken  and  the 
possession  restored  to  the  true  owner  bv  the 
decree  of  a  court  of  admiralty ;  yet  the'  true 
owner,  especially  if  he  claim  and  receive 
the  freight,  is  bound  to  indemaify  the  mailer 
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fe|amst  his  iUbtlity  iiieurrod  on  account  of  the 
v«Mel ;  aad  the  maiter  has  a  lien  on  the  cargo 
and  freicht,  which  he  may  retain  or  control,  to 
coerce  tne  payment  to  him  of  the  amount  of 
■uch  Uakaiity.  id 

7.  And  where  the  bailee  of  a  part  of  the  carfro, 
subject  to  luch  lieii,  which  was  placed  with  hnn 
by  the  roaster  to  keep  in  store  for  the  latter,  de- 
livered It  to  the  consij^nee,  by  the  direction  of 
the  owner,  on  the  ronsicnee's  paying  the  freight 
to  the  owner;  keldf  that  such  bailee  uf  the 
master  was  liable  to  him  in  trover.  id 

8.  DeHvering  goods  fixr  safe  keepings  by  one 
who  has  a  lien  on  them,  is  not  such  a  de- 
parting with  the  possession  as  destroys  the  lien. 

id 


9. 


A  n^ht  of  lien  in  goodt  is  such  a  special  prop- 
erty m  them  as  will  support  an  action  of  trover, 
even  against  one  who  converts  them  by  the  au- 
thority of  the  general  owner.  id 


10.  One  to  whom  the  master  is  liable  for  ad- 
vances on  account  of  the  ship,  is,  notwith- 
standing, a  competent  witness  for  the  master 
in  an  action  by  him  to  enforce  a  lien  in  his 
iavor  on  account  of  such  liability.  The  objec- 
tion goes  merely  to  the  credibility  of  the  wit- 
ness, id 

11.  The  owners  of  a  fttoop  contracted  with  an- 
other, that  he  should  take  and  use  the  sloop 
in  the  freighting  business;  out  of  the  avails 
to  pay  the  owners  a  certain  sum  of  money ; 
and  till  that  was  paid,  the  legal  title  to  re- 
main in  the  vendors;  and  when  paid,  to 
pass  to  '  the  vendee.  The  vendee  took  pos- 
session, and  nsed  the  sloop  accordingly ;  held, 
that  the  vendors  were  not,  aHer  this,  ac 
countable  as  owners  for  the  negligence  of  the 
vendee  who  sailed  the  sloop  as  master.  Thorn 
V.  HiekMt  697 

IS.  Where  an  exclusive  credit  is  given  to  the 
master,  the  owners  are  not  liable.  id 

IS.  A  mortgagee  of  a  vessel  out  of  possession, 
is  not  liable  as  owner,  on  the  contracts  or  for 
the  negligence  of  the  mortgagor,  who  uses  the 
vessel  as  master.  id 

MASTER  OF  A  SHIP. 

Vid€  MASTsm  avd  (hnrsm. 

MEMORANDUM. 

Vide  ivsuRiacE,  1,  2,6L  7,  8. 

Vol.  VIL  101 


MESNE  PROFITS. 


See  EjEcruKUTi  1,2,3,4. 


MILL  DAM. 


Vide  Watem. 


MISE. 


Vide  Plras  and  PLCADiao,  $  to  tO. 


MISNOMER. 


See  False  iMPRisoirMBiiT^  9, 10. 
MONEY  nAD  AND  RECEIVED. 
Ktde  AaaEEMBifT,  8  to  6.    AssvhpszTi  8. 


MONET  PAID. 

Vide  Assumpsit,    S.      Bills  or    EzcHAVafl 
AND  Phomissoey  Notbs,  10^  11. 


MORTGAGE. 

1.  The  reference  in  a  mortgage  to  the  collateral 
security,  was  to  a  bond  bearing  epen  date^  fbr 
$750,  executed  by  the  mortgagor  to  the  morU 
gageee.  The  bond  intended,  was  datad  a  frw 
days  prior  to  the  date  of  the  mortgage  ;  was  lo 
the  mortgagees  and  two  others ;  anowas  a  bond  r  f 
indemnity,  &c.  against  a  promissortnota  for  jP7M 
executed  by  the  mortgagees  and  me  two  others, 
to  the  mortgagor,  or  order,  dated  November 
18th,  1817  ;  which  the  makers  were  obliged 
aDerwards  to  pay  ;  held^  that  the  variance  was 
immaterial ;  and  that  the  reference  was  MiA- 
ciently  certain  ;  or  if  not,  that  it  might  be  made 
so  bv  parol  evidence,  shewing  that  this  was  the 
bond  intended.    Jackson  v.  Boweny  18 

2.  Whether  a  total  misdescription  of  the  bond 
would  have  vitiated  the  mortgage  7    Quere.    id 

8.  The  note,  intended  by  the  mortgage,  was  ON  di* 
mand^  payable  to  the  mortgagor  or  bearer^  and 
dated  on  the  17th  of  November,  1817;  whereas 
the  bond  recited  it  as  a  note  for  §700^  geaeraBy, 
payable  to  the  obligor  or  order,  and  dated  oa  t£e 
l8th  of  November,  1817.  Hetd,  thai  the  vari- 
ance was   immaterial;  and  that  the    oWifiie 
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might  shew  by  |>«rol  what  note  wm  intended 
by  the  bond.  id 


4.  It  ieenUf  that  a  fixing  up  of  the  advertisement 
of  a  sale,  under  a  power  contained  in  the  mort- 
gage, on  the  court  house  door,  for  the  purposes 
of  forecloaure  at  law,  ui,  prirmm  facie^  sumcient 
within  the  statute,  (1/1.  L.  374,  «.  6,)  without 
showing  it  to  have  been  continued.  id 

5.  A  coDveTance  by  a  mortgagee,  as  upon  a  stat- 
ute Ibreciotiire,  under  the  power  of  sale  in  his 
mortgage,  even  if  the  proceedings  to  foreclose 
be  irregular,  yet  carries  all  his  interest  as  mort- 
gagee, to  the  purchaser,  as  well  in  the  debt  as 
in  the  land  mortgaged.  id 

6.  Such  a  deed,  at  least,  operates  as  a  good  as- 
signment of  toe  mortgage ;  and  the  purchaser 
may  claim  as  assignee.  id 

■ 

7.  The  assignee  of  a  mortgage  in  possession,  will 
be  protMted  sgainst  an  action  of  ejectment  by 
the  mortgagor  and  all  persons  coming  in  under 
him ;  aiM  this,  though  his  assi^ment  was  ob- 
tained on  an  usurious  consideration.  id 


13.  Where  one  purchases,  bomm  JU^ 
to  an  unregistered  ■wtrtgage,  thw 


8.  The  lessees  of  the  usurious  assignee  of  a  mort- 
gage, in  possession,  without  notice  of  the  usury, 
are  to  be  considered  6ona  fide  purchasers  ;  and 
will,  as  such,  be  protected  against  the  allegation 
of  usury.  id 

9.  Where  goods  are  mortgaged,  if  payment  be  not 
made  at  the  day,  the  interest  of  the  mortgagee 
bftcoaes  absolute.    Ackley  v.  Fineh^  £90 


10.  Where  a  conveyance,  acknowledging  the  re- 
ceipt of  the  purchase  money,  is  given  of  land,  on 
whidi  there  is  an  unregistered  mortgage,  it  is 
prima faeU  evidence,  as  against  the  niort^a^ee, 
and  in  favor  of  the  purchaser,  and  all  claimmg 
under,  him,  that  the  consideration  was  actually 
paid. '  JaekHm  v.  M' Chanty ^  Seo 

11.  Otherwise,  where  a  bill  in  equity  is  filed,  to 
avoid  a  conveyance  as  fraudulent.  There  tho 
defendant  muiit  plead  actual  payment  before  he 
\jiA  notic**'  of  the  plaintiff's  rights,  and  shew  it  in 
prcH>r.  Per  Sutherland^  J.  delivering  the  opin- 
ion uf  tho  court.  id 


12.  In  ^ectment  by  a  mortgagee,  against  one 
i»l«ti»iMig  from  the  mortgagor  by  quit  clann  deed, 
the  moftgagor  is  not  a  competent  witness  for  the 


„ „       ,  __   land  is  ^ 

charged  from  the  lien;  and  though  the  mmr\ 
gage  be  afterwards  registered,  or  ootioe  oche 
wise  given  to  subsequent  purchmsers,  they  ai 
not  anecled  by  sudi  registry  or  DOtice.  i 


14.  A  mortgage  of  land  to 
tract  debt,  though  it  contaiM  s  stipulstaoa  again 
personal  liability  on  the  morifage,  does  ooc  ope 
rate  as  payment  olt  the  debt ;  nor  discharge  th 
tnortgsgor  from  personal  liahtbty  <br  it. 
lie  V.  IViletm^ 


Vide  Hbir  ahd  AscKsrom,  1,  2,  1^. 
AMD  OwfTKa,  IS. 


MOTIONS. 


Various  general  rules  respecting,  763,  7i4. 

Vide  Costs,  16,  17,  18,  19.  FaivoLOUi  I>«- 
Muaaca,S.  Gbukaai.  Rvlbs.  PmAcncs 
3,  17,  SS  to  tt.  PsAcncK  m  Cbimi9ai 
Causcs,  1.    Kkovlm  Gkmkhaubs. 


N 


NECESSITY. 

Meaning  o^  when  used  in  a  statute. 

Vide  New- York,  City  or,  10. 
NEGLIGENCE. 

Vide  BAiLMKifT,  1, 2, 8, 6, 7,  8^9, 10^  11, 11. 

NEW  TRIAL. 

Vide  Costs,  20.  EjccrnirT,  11.  FaAirBa 
Statute  or,  S,4.  Ihsumakcf,  f,  8,  Pbac- 
TicE,  4.  Practice  in  Csusihal  Causes 
84, 87.    Trial. 

NEW-YORK,  CITY  OF. 

1.  The  statute  (sets.  42,  cA.  18,  s.  85, 6  Lmwe  N, 
Y.  S4,  a,)  autliorizing  the  harbor  masters  to  re- 
gulate and  station  vessels  in  the  Eaet  uid 
North  Riven  m  the  city  of  Nne^York, 
and  imposing  a  penalty  for  disobeying  thca 
orders,  or  ibe  orders  of  either,  extends  to 
wharves  in  the  hands  ofprirate  owners ;  and 
is    not   imconstitutiooal,    as     intsrieriag  ^  wiik 
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privftto  pro|Mrt]r,or  impairinf  the  obligation  of 
coatracui.    VanderbiU  v.  Juiams^  349 


2.  It  is  valid  as  a  police  regulation. 


id 


S.  The  f  aneral  principle  of  police  laws  consider- 
ed. Per  iVoodwortkt  J.  in  delirering  the  opin- 
ion of  the  courL  id 

4.  Under  the  statute,  (2  R,  L,  41S,f.  178,)  the 

supreme  eourt  may,  on  rtfiising  to  confirm  an 

estimate  and  assessment  of  3  commissioners  in 

thejcity  of  New-Vorkf  refer  the  matter  to  the 

^Mip^wnn^  commissioners,  three  new  ones,  or 

t  ffotais  pnt  of  the  former  commissioners,  joining 

' !  ijiaiia  wWi.new  ones.    MaiUr  tf^  4rc,  Jtlenrv- 

sStttMikte,  (f  R.  L,  446,  §,  267,)  declared  to  bo 
a  public  act,  authoriaed  the  corporation  of  the 
city  of  New-York  to  make  various  by-laws, 
when  they  should  deem  them  necessary  and 
proper;  "and  for  regulating,  or  if  they  find  it 
Jifccwory,  preventing  the  interment  of  tnedead,** 
within  the  city.  The  corporation  passed  a  by- 
law prohibiting  the  interment  of  dead  within  cer- 
tain parts  of  the  city,  under  a  penalty  ;  notwith- 
■tanoinj^  which,  certain  persons  interred  dead 
iKidiee  m  the  part  of  the  ctty  to  which  the  by-law 
related.  The  interment  was  by  persons  having 
a  right  under  granu  o^  or  titles  to  land  holden 
in  trust  for  the  sole  purpoee  of  iaterment,  some 
of  which  had  been  used  (or  that  purpose  for  more 
than  a  century,  and  to  some  of  which  certain 
ieea  for  interment  were  incident,  and  belonged 
to  the  persons  interring.  A  fiirther  right  was 
alto  claimed  by  individual  vault  owners,  in  whose 
behalf  some  of  the  interments  were  made. 
CoaUt  v.  Thi  Mayor,  ^.  (/New-York,  685 


t»  Heldf  that  the  by-law  was  valid  and  operative 
aa  to  aU  these  intermesta.  id 

1.  The  act  under  which  it  passed  is  not  unconsti- 
tutional, either  as  impairing  the  oblij^ation  of 
oootraetai  or  Caking  private  property  for  public 
oae,  without  compensation ;  bat  stands  on  the 
groiind  of  being  an  authority  to  make  police  re^- 
watioQi  in  respect  to  miisances.  td 

8.  Jffeld,  that  the  by-law  need  not  recite  or  ad- 
judge, on  its  face,  that  it  waa  nee^tary ;  but 
audi  neceaaity  was  implied  by  the  act  of  passins 


9.  Htid,  also,  that  a  declaration  for  the  penalty 
of  the  by-kiw  need  not  aver  that  such  by-law 

id 


I  a  NeCfuity,  as  intended  by  the  statute,  is 
nearly  synonyrooos  with  expediency,  or  what 
ie  neceeeary/or  the  public  good.  id 

II.  Held,  that  the  length  of  time,  100  years, 
during  which  part  of  the  premiaes  in  questioB 
had  been  used  for  interring  the  dead,  was  not 
conclusive  against  the  power  of  tha  lepBliuhuv. 
or  the  corporation,  to  pass  the  laws.  id 

IS.  Held,  also,  that  thou^  premiaea  bo  granted 
for  a  certain  purpoee,  and  long  used  Sr  that 
purpose,  this  will  not  prevent  the  naa  after- 
wards being  treated  as  a  public  nuiaaBce.       id 

13.  Though  a  corporation  grant  lands  for  the 
purpose  of  interment,  and  even  covenant  *h%t 
they  shall  be  quietly  enjoyed  for  that  pur- 
pose, they  are  not  thereby  estc^ed  afterwarda 
topaas  a  by-law,  forbidding  auch  interment, 
under  a  penalty.  (jl 

14.  Such  a  by*law  repeala  the  covaoaBL  trf 

\5.  Semb.  the  powers  of  the  corporatieii  ©f  the 
city  of  New-York  depend  on  statute,  which 
has  superseded  their  original  charter,  espadally 
as  to  those  things  in  relation  to  whichthe 
statute  makes  provisions,  either  agreeing  with 
or  differing  from  the  charter.  {d 

16.  Form  of  declaring  for  the  penalty  of  a  cor- 
porate by-law.  What  such  dedaratioo  should 
contain.  Per  cur.  at  the  eloee  of  Uuir  opi- 
nion, '^ 

Vide  Certioaabi,  11. 

NONINFREGIT  CONVENTIONEBL 

Vide  Pleas  ahd  Plbaoino,  23^  24^  26. 


NONJOINDER. 
Vide  ABATEMBirr,  S. 

NONSUIT. 

Vide  JuDOMEBT  AS  IB  oAss  or  Nomurr. 
Pbactice,  10, 11, 12. 

NOTES. 

See  Rills  or  ^zcibabge  abd  PBOMiaioar 
Notes.    Damages,  2. 
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NOTICE  TO  PRODUCE  PAPER  IN  EV- 
IDENCE. 

Set  ETiDEifcE,  51. 

NOTICE  TO  QUIT. 

1.  Notiee  to  qoit  is  necetsvy,  before  the  land- 
lord can  bnnf  ejectment  againet  hti  tenant 
from  year  to  year  or  at  will,  unless  some  act 
Imm  Men  done  which  determines  the  tenancy  ; 
and  to  geoerallyj  wherever  the  tenant  enters 
into  pomesnoD  with  the  assent  of  the  landlord, 
no  definite  period  being  fixed  for  the  continu- 
ance of  tho  possession.    Jackson  v.  MiHer^ 

747 

t.  Tlie  eases  on  the  subject  of  notices  to  quit, 
eoDated  and  compared.  Per  Sataok,  Ch.  J. 
In  d«tt?eriiig  the  opinion  of  the  court.  id 

S.  But  the  case  of  vendor  and  vendee  is  an 
esception  to  the  general  rule  ;  though  the 
latter  entor  into  possession  under  a  contract 
of  purchase,  with  the  consent  of  the  former. 
In  Mch  case,  tho  vendor  may  maintain  eject- 
ment against  the  vendee,  without  a  previous 
notice  to  quit.  id 

NUISANCE. 

1.  An  action  for  erecting  a  fence  across  a  pub- 
lic highway  will  nnt  lie  for  special  damage  to  an 
iadiTidaal,  oy  reason  that  the  highway  was  more 
contiguous,  and  therefore  more  beneficial ;  and 
the  deprivation  of  its  use,  therefore,  more  in- 
jurious to  him  than  to  others.    Pierce  v.  Dari^ 
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t.  He  muet  sustain  some  specific  damage,  to 
wairant  an  action.  id 

9>  But  trifling  damage  is  sufficient ;  as  if  he  be 
detained  on  his  way.  id 

4.  The  remedy  by  action  it  not  barred  by  the  act 
of  abating  tae  nuisance.  id 

A.  On  certiorari  firom  a  justice's  court,  the  judg- 
ment will  not  be  reversed  for  excess  of  damages, 
where  the  action  below  was  for  a  tort ;  e.  g. 
ease  for  special  damage  arising  from  a  public 

id. 


Bu  Niw-YoBK,  CiTT  OF,  5,  6,  7,  11,  \%  IS. 

Wateb,  «. 

o 

OFFICERS  DE  FACTO. 
An  Corpora TS  Electiow,  II. 


OFFICERS  JUDICIAL.. 
'^ceCAJiaL.S,^^. 

ORDER  OF  FDJATION. 

8tM  PARBirr  AHD  CBII.1S  6,  tt. 


OVERSEERS  OF  THE  POOR. 


Vide  HoBSK-EA.cxiro,  5. 


PARENT  AND  CHILD. 


I.  Where  an  infant  works  for  another  with  the 
consent  of  his  father,  on  a  pronoxae  to  pay  the  in- 
fant, he  (the  infant)  may  maintain  an  acttoa  on 
the  contract  in  his  own  name.  BurHmgami  v. 
Burlingame,  9S 

i.  A  husband  is  not  bound  to  maintain  his  wife*^ 
children,  especially  her  ille^iumate  diUdren, 
bom  before  his  marriage.  MKndem^  Ovtneen 
qf,  4^,  v.  Oveneent  4^*  9f  Ciox,  2S6 

S.  Where,  on  certiorari  to  this  eoort,  from  the  gen- 
eral sessions,  removinji  their  decision  on  an  ap- 
peal from  an  order  ol  filiation,  it  did  not  appear 
from  the  return  that  the  alleged  putatire  wtber 
was  proved  to  be  in  fact  such ;  and  the  retimi 
did  not  state  that  the  queetioa  was  made  ;  AWd, 
that  it  was  to  be  intended  that  this  &ct  vras 
proved.  yi 

4.  The  statute  compelling  paranta  and  childrea  to 
maintain  each  other,  eztenda  only  to  nacoral  re- 
lations, yi 

5.  Where  a  bastard  child  is  likely  to  be  bora,  and 
chargeable  to  a  town,  the  juaticae  may  make  sa 
order,  upon  the  overseers  of  tha  poor,  to  ^nm^ 
for  the  lymg  in  expenses  of  the  mother,  befere 
the  birth.  And  after  the  birth,  tbey  may  j— ^^r 
an  order  upon  the  putative  father  to  pay  chose 
expenses  in  gross.  yg 

6.  Such  an  order  mav  be  made,  though  aadiiag 
has  been  paid  by  the  overseen  under  the  first 
order.  The  question  of  payment  properly  arisee 
when  the  town  seeks  to  ea&roe  the  ordv.       id 

Su  GtJARDiAir  Aim  Ward.    RAssat  Cmltvi 

AD  StTUICIXKlWM,  S. 
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PARTNERS  AND  PARTNERSHIP. 

After  a  diflsolution  of  ptrtnerthip,  the  adnnMaioa 
of  one  of  the  firm  is  not  OTidence  affainaC  hia 
former  co-partners,  except  to  avoid  the  statute 
of  limitations.    JiopkinM  v.  Banks^  650 

See  Etidmck,  48^  46.  SsAvuro  PAPsms,i. 

PAUPER. 

See  False  Impkisohmckt,  4,  6,  6.  7,  8.    Pa- 
ajcvT  ASD  Chili>,  S,  4, 5, 6.    blatb. 

PAYMENT. 

5ee  EriOKvcx,  S7.  tS,  S7.    MomTOAOB,  14. 

PAYMENT  OF  MONEY. 

See  EviDCRCE,  27,  t8,  S7. 

PENAL  STATUTE. 

^mHoksx  Raciho,  S. 

PENALTY. 

See  Cotxhaut,  3. 

PEOPLE. 

S^  JaiMMBirr  as  iw  cask  or  NonuiT,  5. 

PERU  IRON  COMPANY. 

See  CompomAnoii,8,4. 

PLEAS  AND  PLEADING. 

1.  Matter  of  justificatioa  or  excuse  most  be 
pleaded  in  trespass  quare  e/ataum,  vel  dowtum 
fregiL    Van  Buehrk  r.  Jrvingt  36 

t.  E.  g.  A  tioeace  in  law,  as  that  the  defendant 
went  to  the  plaintiff's  home  to  demand  a  debt. 

id 

S.  This  eaniMt  he  given  in  ovideaee  under  the 

general  issue,  either  as  a  fiill  defence,  or  in 
mitigation  of  dsma^e^.  id 

4.  But  title,  whether  freehold  or  possessorr.  and 
in  general,  any  matters  which,  pri^ui  /aeie^ 
shew  that  the  right  of  possession  u  not  in  the 


plaintiff,  but  in  the  defendant,  are  endence  ao- 
der  the  general  inue.  id 

6.  Office  of  a  videlicet  in  pleading.  OleaM4m  v. 
M'Vickar,  4£ 

I 

6.  If  an  allegation  under  a  videHut,  bo  impossflile, 
or  cootrarr,  or  repugnant  to  the  preeediiis  mat- 
ter, it  shall  be  rejected  as  surplusage  iao  void ; 
but  if  it  be  used  to  explain  what  goes  before^ liid 
is  consistent  with  the  preceding  matteri  il  is 
material  and  traversable.  'id 

7.  Where  a  videlicet  contains  that  which  b  ato* 
terial  and  necessary  to  be  alleged|  H  it  a  diroet 
and  positive  averment.  id 

8.  These  rules  illustrated  bj  several  eaftodleinfl 
by  Sutherland,  J.  and  Saoaget  Ch.  J.  til 

9.  Thus,  where  in  covenant,  that  a  farm  containofl 
80  acres,  the  plaintiffs  averred  that  it  did  ndt  con- 
tain more  than  50 ;  and  the  defendant  pleaded 
thai  it  contained  more  than  5Q,<AMif  i»  to  «^  80 
acres;  and  the  plaintiffs  replied  that  k did  not 
contain  80  acres,  nor  more  than  60;  iMfd^that 
the  averment  of  80  acres  in  the  plea  being  mate- 
rial, though  under  a  videlicet^  the  issue  «ws 
upon  that,  and  not  on  the  50  acres,  '  id 

10.  In  slander  for  charging  the  plaintiff  with  for- 
jury,  the  defendant  pleaded  that  the  wovds.wero 
spoken  in  reference  to  certain  parts  of  the 
plaintiff's  testimony  on  a  trial,  which  wvrf  im- 
material, (seuing  forth  particulars;)  and  thtl 
they  were  so  understood  by  the  heirert.  Re- 
plication, de  injuria,  fcc.  On  deiAorrer  ttf 'the 
repUcation,  held,  tnat  the  plea  would  havo 
Wen  bad  as  amounting  u>  the  ffenoral  iiribo/dn 
special  demurrer ;  but  this  could  not  bo  obfented 
on  an  issue  in  law  upon  the  renttnlkBtf  jUUm 
v.  Cr^oot^  '    .  4e 

11.  Held,  also,  that  the  repUcation  irkM  good  oq 
special  demurrer.  id 

Is.  The  statement  of  the  action  in  tbo  pJoa  wu 
set  forth  as  inducement;  and  de'-'    *    *^ 


was  not  objectionable,  therefore^  at  jinuiqg  in 
issue  matter  of  record  and  matter  of  &CL       M 

19.  A  ploa  containing  matter  of  Ike^  aad  mitUr 
of  record,  tnay  condude  to  the  coimtiy.  /    ,   id 

14.  Dt^^ii9ia,8tc.  isagoodans^ortomnttoror 
excuse  set  up  in  a  plea.  id 

15.  Though  on  demurrer,  the  party  cutertfllling 
the  first  fault,  shall    have   judgment  .agaa|iat 


rota  bayond  tbi 


IL  Hm  wdu  ia  ■  mil  oT  n|hi,  p 


if.    18.  Where, 
wad    Liu   iwiB  oT    th«   ancgiiw    oithm    U        uiotfisr,  : 
javi.  It  wu  haU  bul   oa   apaeiaL  <lcDurrar, 
ai  aaBUBliii  Is  the  aBH.     T^afyct*.  ^a- 


INDEX. 

Macs.    Asj       oT  tlM  akailkw  not  twins  UnL    trttni 
:    within  Iha 

'^    n.  Tha  oourt  •rill  coopel  t^   to  be  daa 

era  tmt  at  an;  lina. 
I  in  inua  Iha 

B    of    llBill-      , 


lb*  ate  ia  Iha  hoh  pIcL  it  ii  bad,  u  ivfi 
Jftriat  laodai  of  iHal. 

IS.  4  ptaa  bad  in  part,  ii  bad  in  the  whole. 


Ihar,  Iha  delendanta  plewiad   I 

£ml\y ;  and  the  jury  found  th 
ndanl  actad  ofBciouilT,  and  a 
ttsea,  or  b*  commaad  orihe  ea 
(Ihg  other  deftndanl)  waa  not  i 
for  the  mora  aaajr  |il«whDr  in  cortaia  aarti 
i,.  ISS ;)  i^'i'.  thai  Iha  contable,  haiiaf 
in  Ihe  nme  plea,  waa  alao  thereby  dtp) 


'I'-V- 


,  t9.  Whara  two  plead  a 
a  plea  iriToLviu  a  jiiati 
ooe,  (ha  plea,  being  «d 


B,  faifa  aa  la  bt^ 


ft.  CDoati  M  proniKi 
m  aruing  after  i) 


tt.  IT  Unj  tn,  aol  Ihrra  be  a  aenrral  nporl  of 
wftixfc  or  nnartl  venUct  fcr  tha  pliinti^  iwlt- 
MaM^baarialad.  M    SS.  E 


Paekard  t.  Hill, 


tM4t,ibatthai>)aadnE  n  both  u 
>od  on  (aneral  demurrer;  Iba  dela< 


«L  Tte  pUa  of  aim  infirttU  amfKUoMm,  to  ■<"™"- 

■abMH  ar|UHi>a(,n,'bnliiol  raid)  and. i[  JS.  Tha  coali^  waa,  to  iaJamaifV  th.  pb 

■     •ii«»»b«Wk«nupon«b)'lhaplunufl;andalr.il  .j^.i  aipanae.   iDcurred     by   t&eas  or 

had,the>tefiict  h  cured  V  tha  Terdiel.     «oot«-  ^,oit.     Tht  aTersutot  waa    thai  «h  ■ 

,     mUf.IhtUtirtifrtJtm,                           71  pr»inii«k,Ma»nl  ofall  the  ^Umtift.bi. 

danuufiadi     htld    good     on     general    d 

t4.  Hiu  ptaa  admiK  the  dead,  but  danief  the  r<r, 

breaebea,  aad  puli  in  iuue  all  (uch  nallara  u 

■how  dial  riMcarantPtii  not  broken,  or  that  tha  ^   wii.r.  ih.  J.A~i....     i      j                •  •. 


U.  p.  eOTaBaolad 
tau  beiw  Mir 
bi  aa  MUoa  of  < 
fii|  tb*  deliiery  and   a< 
lk«  pUa  at  mm  imfngil 


■ordi,  one  deTenee,  ihe  pli 

andumderaDiaaueonaH'or 
iBio  letlen  pa-  olborwiie.  if  thoj  are  diaii 
ceptad  bj  him.        oTaach  olhar,  and  not  nee 


BBJOI 


to  pay,  on  c« 
U  beiw  daliremd  to^  and  ai 

aaaollMI  of  coTeninL,  the  deciuaumi  •■°<-        Bwat  ot  aimnae, 
■       ■  "-  '       icoptuica;  htld,  Ihil 

feneeiiliaiiM  pot  in 
■pUBce,  and  that  ibe     gg,  Thua  where  li 

rove  ihem  upon   the        roceJTed,    (be    d k— ™,    >■ 

w        Iha    taooay  balsngad     to    oen     Y^  far 

the  ptaiatiA  ware  tr™u»,;  »,   -Am,] 

,lead-        Due  X>  paj  *U   taads   to   then  ia  fl 

be  diire|arded  on  account        paaty ;  3.  Ilal 


i(M^eu 
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p.  had  a  judgment  aguiMt  F. ;  4.  That  this 
jadgmant  waa  for  the  aoU  benefit  ofthm  defend- 
anu ;  and  offered  to  set  it  off"  against  the  plain- 
tiffs ;  keld,  that  the  plaiotiffii  might  reply,  takinc 
issue  on  all  these  (acts.  ut 

9S.  But,  Miii6/e,  that  the  plea  was  bad;  a  setoff* 
not  being  pleadable ;  but  only  the  sub^Btt  of  no- 
tice under  the  genend  issue*  id 

97.  In  corenant,  the  single  plea  of  non  eti /ocfiMi 
admits  the  breaches.     M*Neith  v.  SUufwt^ 

474 

At  Abatsmbft,  8.  AcoOKO  aiii>  Satispao- 
TiOM,  4.  AirBHDMMir,  I,  8,  4,  6,  6,  7,  8, 9. 
Bailmsnt,  4, 6.  Escape,  5.  Etidknck,  60. 
ExxcvTOas  AJTD  Admijustkatoas,  6.  Fki- 
▼OLous  DsMirutcB.  Habeas  Coapirs  Cum 
Causa,  S.  Hbih  avd  Avccstor,  1, 6, 6, 7, 8, 9. 
IiTDicTMEirr,  ],  S,  3, 4, 6, 7, 8.  Malicious  Pbo- 
sccuTiort,  S.  3.  Nkw-Vork,  Citt  or,  9,  16. 
Pbactice,  18,  19,  27, 28.  Pbactice  in  Cbi- 
MiBAL  Cases,  18, 19.  Sale  ajtp  Delitebv 
OP  Goods,  2.  Slabdeb,  28, 27.  Tbsspass,  4 
TO  8. 

PLENS  ADMINI8TRAVIT. 

See  Etjdevce,  60. 

POUCE  REGULATIONS. 

See  New-Tobb,  City  or,  1, 2, 8, 5, 8,  7. 

POLICY  OF  INSURANCE. 

i9c«IlVSUBAIICE. 

POSSESSION. 

See  EiECTlf BBT,  8, 7.    Tbespass,  IS. 

POST£A« 

See  Amebdm  ENT,  4. 

POWER. 

9ceHBZB  AND  Abcestob,  IS.    Sale  or  Labd 
roB  U.  Statbs  DfBBCT  Taju 

PRACTICE. 

1.  Where  a  defendant  appears,  thoush  the  process 
be  foU,  and  he  is  igacmt  01  thu&t  at  the  time 


of  appearanoe ;  yet  the  court  will  not  afierwarda 
set  that,  or  the  aubeeauent  proceedingB  aside. 
PixUf  r.  fViNckell,  ^^     868. 

2.  A  plea  of  the  statute  of  limitatioiis  wHl  not  be 
allowed  on  motion,  in  place  of  a  plea  of  payment. 
CoU  r.  Skinner,  4UI 


8.  The  only  mode  in  which  to  procora  ^ 
or  dismissal  of  an  enumeratecl  motioii|  is  te  Bi^ 
tice  it  for  argument,  and  bring  it  to  a  heailM, 
when  there  is  a  proper  order  toatBypNetM* 
ings.    EvenU  t.  Wood,  414 


4.  Where  a  new  trial  is  granted  oo  the  ^ 
motion^  he  must  take  notice  of  it,  and  proceed  to 
trial,  without  notice  from  the  defendant.  If  ha 
do  not,  he  may  be  nonsuited.  Jaekeon  v.  /ei/bi- 
eon^  '    418 

6.  A  party  obtaininff  a  rule,  has  no  right  to  wMtfor 
notice  of  it  from  the  adverse  party.  id 


8.  Where  a  rule  is  granted  on  condition,  it 
be  performed  nutanUr,  i.  e.  within  24  hattra. 
^loottt  T.  Johneon,  421 

7.  E.  p.  a  rule  setting  aside  a  default  for  hot 
pleading,  the  defendant  paying  cosla.  id 

•         -       1 

8.  Notice  of  special  bail  from  the  defendaut'e  Blk 
torney,  warrants  the  plaintiff*  in  proceadiBg  to 
judgment  and  execution  against  the  teil  naned 
u  the  notice ;  though  the  bail  piece  be  Bd  in 
act  filed.    NichoU  w.  SiUJln,  4tt 

9.  Where  the  filing  of  the  bail  piece  was  omitted 
by  mistake,  judgment  being  taken  againat  tfai 
bail,  the  court  ordered  it  to  be  filed  mmCfro 
tunc.  And  as  the  bail  had,  in  fact,  been  pre* 
routed  by  the  omission,  from  surrenoatiBf  tnpipr 

Srincipal,  they  were  allowed  to  sunreBdar  u^  80 
ays ;  and  have  an  exonerdiir  entered,  ob  par- 
ing aU  coats.  i4 

10.  A  plaintiff  who  is  nonsuited,  tbough  cot  of 
court,  may  yet  appear,  and  move  lo  fet  aikie  the 
BonsuiL    Packard  I.Hill,  484 


11.  A  nonsuit  as  to  one  count  is  not  e 
to  others ;  and  the  plaintiff' may,  notwithstandJBfc 
proceed  upon  the  others  in  a  regelar  cevna.  «8 


12.  But  on  a  venire  f(MifiuaB,to  tryaBii 
to  one  count,  and  assess  contingent  damBgea  ob 
demurrer  to  others,  if  the  plaintiff  be  nonsuited 
as  to  the  issue,  he  cannot  proceed  to  aaseeaeen- 
tingeat  daattgei  oB  the  coonta  deviimd  Ik   id 
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ISw  An  order  for  tiaie  to  'make  •  com  tuider  the 
•ih  gooorol  rob  of  Jammmry  term,  17M,  can- 
■ot  b«  onlarged  after  the  order  hat  expired ;  but 
only  while  it  it  runnins.  Hawkint  ▼.  T%e 
DuiduM  aad  Orange  SUam  Boat  Co.      467 

14.  If  it  once  expire,  relief  can  be  had  by  notion 
only,  for  the  purpose  of  which  a  jud^  may  grant 
u  order  to  stay  proceeding*.  id 

li,  Nolioi*  of  motion  for  an  attachment  for  non- 
of  costi,  punuant  to  a  rule,  is  not  ne- 
Bunu  ▼.  JBumt,  470 


ilk  rhe  attachment  goes  of  course,  on  proving 
■erfice  of  a  taxed  bill,  demand  and  non-pa^- 
nent.  id 

47*  A  mocioa  lor  iudgment  upon  a  report  of  refer- 
ees snbject  to  the  opinion  of  the  court,  on  a  case 
stated  ny  them,    is    an    enumerated   motion. 

470 


18.  Where  a  defendant,  by  the  mistake  of  his  at- 
iMtiey^  pleads  a  plea  which  does  not  cover  his 
dofroee:   and,  on  trial,   a  verdict  is  therefore 

;  mgaiost  nim,  the  suprftme  court  will  not,  for  that 
reason,  grant  a  new  uial.  McNeUh  v.  Steuy- 
vrt^  474 


1^.  Bat,  ttmhlt^  equity  will  give  relief. 


id 


to.  Ob  tetting  aside  a  proceeding  in  good  faith, 
for  irregularity,  where  an  action  will,  in  conse- 
quence, technically  lie,  but  apparently  with  only 
iKmiinal  damages,  the  court  will  require  the  par- 
ty moving  to  stipulate  not  to  bring  the  action. 
jRofcrt  V.  CkapvMti^  476 

tl*  Otherwise,  where  circumstances  appear,  call- 
ing for  greater  damages :  id 

ft.  As  where  an  irregular  ca.  hl,  is  executed  op* 
pressively.  Id 

9S.  Where  a  motion  is  reguUrly  pending,  to  set 
aside  a  report  of  referees  on  the  raeriis,  though 
the  party  moving  agrees  that  it  is  right  as  to  part, 
,  hie  adrefsary  camiot  move  for  judgment  on  the 
report  as  security,  on  the  ground  of  the  proba- 
ble insolvency  of^the  party  moving,  if  there  be 
dalay.    WiUom  v,  HrhU€,  477 


is  properly  "  till  the  furiher  or^vr  of  the  coon 
and  need  not  be  KmimH  to  ibe  first  4  days 
the  next  term.  i 

27.  By  an  exception  to  bail,  after  copy  plea  ser 
ed,  though  received  witliout  objection,  the  pic 
becomes  a  nullity ;  and  to  prerent  a  default,  di 
defendant  must  plead  dt  npoo  after  justificatioi 
Brigft  V.  Rowe^  S€ 

£8.  And  this,  though  one  of  tho  defendants,  (joii 
debtors,)  be  not  arrested ;  axMi  bail  be  pot  in  s 
to  both.  M 

tt.  A  circuit  court  saay  be  holdan  during  tem 
Beach  V.  J%e  FuUon  JBoitic,  jOt 


t4.  Bo  of  a  flM>tioB  to  set  aside  a  verdict. 


id 


55.  But  if  one  move  to  be  let  into  such  a  motion 
on  terms,  the  court  may  order  judgment,  as  a 
oondition  to  the  reUef.  id 

56.  Aa  ordar  to  stay  proceedings,  .with  a  view 
to  set  asida  a  report  of  referees  on  the  merits, 


90.  And  thoTentre  may  be  awarded  reiuraabk 
the  first  day  of  term,  with  a  sioyi  snmf,  he.  anc 
a  continuance  to  a  day  in  term  subsequent  to  th« 

day  of  trial.  id 

SI.  And  the  venire  itself  mmj  be  issoed,  tested 
and  returnable  accordingly.  id 

SS.  The  jury  for  the  circuits  are  summooed,  iodf^ 
pendent  ghT,  and  without  reference  to  the  venire 
the  award  or  form  of  which  n)ay  be  amended  u 
any  way,  so  as  to  make  them  conform  to  the 
fact.  And  even  a  new  venire  may  be  ordered 
and  filed  Rime  pro  tunc.  id 

SS.  The  supreme  court  has  no  power  to  compel 
the  making  of  an  affidavit  respecting  a  nioti<«. 
Bacon  v.  Maget^  515 

54.  How  evidence  may,  perhaps,  be  coerced  is  x 
non-enumerated  matter.    Note  {a.)  611 

55.  A  motion  to  discharge  on  common  bail,  after 
a  judge's  or  commisstoner^  order  to  hold  to 
bau,  under  the  8d  section  of  the  act  to  aboiisk 
imprisonment  for  debt,  Jtn.  (aces.  41;  cA.  lOJ,) 
must  be  founded  on  some  defect  ui  the  proof 
on  which  the  order  was  founded  ;  which  defect 
must  be  shown  by  the  defondstnL.  MoU  v.  Jf 
rome,  5ig 

56.  A  general  allegation  of  frmud  before  the  eoo- 
missioner,  without  proof  of  &cta  showing  probs- 
ble  cause  for  the  allegation,  would  not,  si  Msiir, 
be  sufficient  to  warrant  the  order.  id 

57.  An  order  to  stay  proceeding  agwiist  a  par- 
ty, will  not  operate  to  enlarge  a  rule  to  pleador 
answer  taken  by  him.  But  after  the  exniraooo 
of  the  order,  the  party  may  enter  his  defauh  for 
not  pleading  or  answering,  the  ssime  as  if  the 
Mder  had  not  been  nade.  Sckermerhom  t. 
Van  Vaatnbmrgh^  519 
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98.  A  jndgment  on  th«  report  of  refcfei  be- 
inf  reverted  on  error,  because  it  wee  entered  in 
racetion,  the  court  below  may  still  proceed 
and  render  a  regular  judgment  upon  the  report. 
Hofi^  r.  flynn,  626 

99.  On  motion,  the  court  of  error  will  so  amend 
the  ij^eneral  entry  of  reversal  as  to  allow  a 
new  judgment  in  the  court  below.  id 

Sf  Amehdment.  Attoritxt.  Bill  or  Ez- 
cBPTioTfi.  Bill  or  Particulars.  Cekti- 
ORARi,  1  to  15, 17, 18.  Circuit  Judge.  Costs. 
Dower,  5v  6,  7.  Ejectment,  5.  Etideitce, 
1,  «,  S,  4, 5,  6,  7,  9,  10, 1 1,  12,  13,  40, 43,  44, 45. 
Etiderce,  51.  Executors  and  Adminis- 
trators, 2,  3,  4.  Frivolous  Demurrer. 
Genkral  Rules.  Habeas  Corpus  Cum 
Causa.  Habeas  Corpus  ad  Subjicien- 
dum, 5.  Judgment  as  in  case  or  Non- 
suit. Judgments  and  Executions,  8,  9, 
10,  11,  12,  26.  Mandamus.  Pleas  and 
Pleading,  26,27.  Practice  in  Criminal 
Causes.  Reouljb  Geverales.  Repletin. 
Skrvino  Papers.  Slander,  26,  27.  Vb- 
irvB.   Writ  or  Error  in  Criminal  Casxs. 


PRACTICE  OF  COMMON  PLEAS. 

Am  Mandamus,  S|  4,5. 


PRACTICE  IN  CRIMINAL  CAUSES. 

1.  A  motion  by  a  defendant  in  a  criminal  cause 
removed  by  a  Mrtiorari  to,  and  pending  in  the 
supreme  court,  should  be  preceded  by  notice  to 
the  district  attorney.  TluPtophy,  Verml- 
yea,  108 

t.  Whether  an  indictment  for  a  misdemeanor, 
•o  removed,  can  be  remitted  to  the  court  b^- 
low?  Quir§.  id 

9.  But  if  it  can,  the  court  have  a  discretion  to 
retain  it ;  and  will  do  so,  especially  where  it 
appears  probable  that  grave  questions  of  law 
vnU  arise  on  the  triaL  id 

4.  And  in  such  ease,  they  will  ordinarily  send 
the  cause  down  to  the  circuit  of  the  county 
where  the  venue  is  laid.  ta 

i.  The  venue  b  never  changed  in  a  criminal 
canse.  But  when  it  appears  that  an  impart 
tial  trial  cannot  be  had  m  the  county  where 
the  offence  is  ^aid,  the  court  will  order  a  sue* 
geetion  of  this  &ct  to  be  entered  on  the  record  ; 
and  a  renire  it  then  awarded  Xb  the  iberiff  of 
another  eovBty.  id 

Vol.  VII.  108 


6.  But  to  warrant  such  a  suggestion,  the  cae» 
must  be  a  clear  one  upon  the  facts.  The  ex- 
pression of  a  belief,  inat  a  fair  and  impartial 
trial  cannot  be  had,  in  an  affidavit,  goes  for  noth- 
ing, unless  it  be  warranted  by  the  facts  partieu- 
larly  proved.  mI 

7.  On  certiorari,  the  court  will  not  notice  facts  im* 

Eroperly  returned ;  e.  g.  the  evidence  returned 
y  a  court  of  oyer  and  terminer.  id 

8.  Nor  will  they  instruct  the  circuit  judge,  on  mo- 
tion, upon  any  surmised  state  of  facts,  id 

9.  Semb.  that  where  several  defendants,  en- 
tirely disconnected  in  the  transactions  thro* 
which  they  are  sought  to  be  convicted,  are 
jointly  indicted,  it  would  be  a  sound  exer- 
cise  of  discretion  to  grant  them  separate  trials. 

10.  But  where  the  right  of  peremptory  challenge 
is  out  of  Question,  it  is  in  the  discretion  of  toe 
court  to  allow  a  separate  trial  or  not.  id 

11.  Semb.  however,  that  this  is  a  legal  disere- 
tion  ;  and  should  a  separate  trial  be  improperly 
denied  by  a  circuit  judge,  the  supreme  court 
wopld,  on  motion,  order  a  new  trial.  id 

12.  The  statute  giving  a  bill  of  exceptions,  doea 
not  extend  to  crimmal  cases  ;  ana  hence  the 
evidence  given  in  an  inferior  criminal  court, 
cannot  be  reviewed  by  writ  of  error  or  certio- 
rari, id 

IS.  But  where  a  criminal  cause  goes  down  to 
the  circuit,  the  proceedings  at  the  trial  may  be 
reviewed,  on  motion,  the  same  as  in  a  civil 
cause ;  and  the  evidence  be  brought  up  on  a 
case.  id 


14.  The  circuit  court  may  grant  an  attachment, 
and  bring  a  witness  before  them  to  testily)  after 
he  has  disobeyed  a  subpoena.  id 

15.  The  district  attorney  may  remove  a  enm* 
inol  cause  to  the  supreme  court,  by  certiorari, 
as  a  matter  of  course,  and  of  right*  id 

16.  Form  of  a  recognizance  for  the  appearance 
of  a  defendant,  who  has  removed  a  criminal 
cause  by  certiorari,  for  error  in  his  conviction  ; 
and  upon  which  the  supreme  court  ordered  him 
to  be  tried  at  the  circuit.  id 

17.  Sureties  lor  the  deiendant's  appeartaee  to 
answer  %n  indictment,  &c  most  juBttiy,  if  Ate 
be  required  by  the  dietriet  tttoni«f  .  id 


eo6 
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18.  Where  the  defendut  hae  pUttded  to  ui  in- 
ciictment  in  mn  iaferior  oouit,  which  it  tried; 
but  on  certiormri  lo  this  ceurt,  a  new  trial  it 
ordered,  he  need  not,  in  ttrictneei,  plead  d»  ■»- 
•0^  for  the  old  plea  elands.  id 

19.  Tet  he  may  plead  de  novo  hj  ooaseot.         id 

90.  Where  seTeral  defendants  are  jointly  in- 
dicteJ  ;  but  the  indictment  »  removed  by  cer- 
tiorari at  the  suit  of  a  part  of  the  dtrfendanis  ; 
whereupon  the  whole  cause  is  retained  for  trial 
on  the  civil  side ;  if  the  other  defendants  will 
not  ToluntarilT  come  in  and  be  recognized,  5tr. 
thcry  may  be  'brought  in  on  a  capiat.  id 

U.  Where  a  criminal  cause  is  tried  at  the  cir- 
enit,  judgment  is  rendered  by  the  bench  ;  and 
ifthMV  be  a  convictitin,  semhle^  thai  the  circum> 
stances  in  evidence  must  be  laid  before  ihero  by 
a  case,  or  in  some  other  way,  to  enable  them  to 
eetimate  the  measure  of  punishment.  id 

ft.  The  supreme  court  will  not  give  an  opinion 
advisory  to  another  court,  after  that  court  has 
rendered  judgment.    Ex  Parte  Barhtr^       143 

IS.  Otherwise,  if  judf^ment  be  suspended  for  the 
purpoee  of  obtaining  the  opinion  of  the  supreme 
court.  id 

f4.  A  bin  of  exceptions  is  inappUcable  to  a  crim- 
inal  cause.  id 

S5.  Questions  of  evidence  are,  therefore,  brought 
from  criminal  courts,  bef'>re  the  supreme  court, 
by  consent ;  judgroeDt  being  suspended.         id 

tC  9iich  luipeosion  is  of  cotirse,  where  there 
J-      -.St.  id 


belakflBM 
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H 


matter  then  comes  before  the  supreme 
on  a  case,  upon  which  they  will  advise 


?7    T'- 

the  wSenor  court ;  or  on  certiorari  and  kabetu 
CorjiUe^  with  a  case  ;  whereupon  the  supreme 
r  .rt  will  grant  a  new  trial  ;  or  if  they  refuse  it, 
4     J  judgment  themselves.  id 

m^    P^oceediniis  on  the  defendant's  removing  an 

I'lictment  for  a  mii'demeanor  by  certiorari.  TVte 

PoopU  V.  fVinckell,  160 

iO.    Coaetruetioo  of  the  terms  of  his  recogniz- 
ance upon  the  sutute,  (1  R,  L.   141,  §.  4.) 

id 

80.  Both  parties  should  go  to  trial  according  to 

the  terms  of  the  recogmzanca,  d*  course  ;  and 

'   vhether  Um  dafeodant  gave  notice  or  not.       id 


SI.  Nonila 


91.  A  defcadat  eailted  to  appear  ud  try  nt  lb 
circuit,  because  he  coald  mot  procnro  certaii 
material  testimony.  On  moUoa  to  estreat  la 
recognizance,  ordered  that  the  luoiioB  be  g[raa 
ted,  unless  within  90  days  he  rimald  five  a  i 
recognizance  to  appear  aod  try  mx  the  oext 
cuit. 


93.  Whether  the  fint 
Ibrce?  ^^ii€re. 


94.  A  new  trial  vrill  not  be 
criminal  case,  because  the  dwtrict  attomer,  bi 
mistake,  witholds  in  hb  harnis  palters  impar- 
tant  to  the  defendant,  onlesa  the  latter  uses  des 
diligence  to  obtain  them.  ^There  the  d&rtrid 
attorney  told  him,  by  mistalce,  tim  were  in  tbe 
hands  of  C,  who^  on  beini(  applied  to,  aiiswered 
they  were  with  the  district  aitoroey  ;  but  tbe 
detendAnt  did  not  explain  the  noistake,  and  ap- 
ply to  the  district  aitomej  a^in ;  AW<  a  want 
due  diligence.    Tke  People  v.    Vermifyem^ 


eren  m  i 


85.  In  drawin£  a  jury  under  the  sutute,  (1  JL 
L.  391,  §.  90,)  if  any  juror  does  not  appear 
when  drawn  and  his  naaae  called,  be  nav  be 
refused  a  place  in  the  box,  thoujsh  he  after waidi 
appear  and  answer  before  a  lull  jury  is  drawn 

id 

36.  Or,  eemble,  he  may  be  leceired,  in  the  d»- 
cretion  of  the  court.  f£ 

97.  A  new  trial  will  not  be  granted,  on  motion  of 
a  defendant  convicted  in  a  criminal  case,  on  the 
ground  that  a  co-defendant  tried  at  the  '^^^ 
time,  and  acquitted,  was  a  material  witness  fer 
the  convicted  defendant.  ^ 

38.  Where  several  are  indicted  jointly,  lor  anol^ 
fenre  not  capital,  or  where  there  is  no  ririit  rf 
peremptory  challenge,  it  is  in  the  discrvtnn  of 
the  court  which  tries,  to  grsuit  a  separate  trial 
to  each  defendant  or  not.  ^ 

39.  So,  it  seeaw,  in  a  capital  case,  or  a  case 
where  the  right  of  peremptory  chanenge  pre* 
vails.  ^ 

40.  Where,  on  a  cause  bem^  carried  down  fer 
trial,  for  the  6rst  time,  the  defendant  moves 
to  put  off  the  trial  for  the  absence  of  a  mate- 
rial witness,  havmc  used  due  dilicrnce  to  ob- 
tain his  attendance,  though  auch  witji«i«  reiMlc 
out  of  the  jurisdiction  of  the  eoort,  the  trial 
sbocild  be  postponed.  -^ 

^\k?.^.5!  "!!![!L  *•  *^^  •PPWeation.  to  admn 
that    tbe  witness reqmrcd;  would,  if  present; 
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ustifr  to  the  fsets  toppOMd  in  th«  tfBda?it  on 
whkh  tht  moiioo  to  postpone  ie  ibuaded.        id 

4S.  Though,  semMe^  it  would  be  *n  tntwer,  to  ad- 
mit unqualifiedly  the  truth  of  fuch  facts.  id 

4Sb  Short  of  this,  the  party  is  entitled  to  time  for 
•btaiaiag  the  oral  examination  of  his  wiinesiL 
before  the  jurj.  id 


PRINCIPAL  AND  AGENT. 
Set  CoiriiojroK  and  CoatiovKx.    Shbaxtp,  9. 

PWNCIPAL  AND  SURETY. 
See  Bail.    SHEBirr,  S. 

PROCESa 


44.  In  all  such  cases,  the  questions  are,  1.  Is  the    See  False  iMPauoifMcifT.    Habcas  CoftPVa 
witness  msterial  7    S.  Has  the  defendant  been  Cvm  Causa.  3. 


fuilty  of  laches  7    8.  Can  the  witness  be  pro- 
cared  at  the  next  court  7  id 


CcM  Causa,  S. 
PROMISE. 


4S.  Where  a  cnmmal  cause  is  remored  by  cerUo-  i .  a  promise  in  writing  to  pay  the  debt  of  another, 

rail  mto  the  supreme  couri,  and  retamed  on  the  tcknowledging  a  put  consideration,  m.  Lnd 

ovd  Bide,  a  oomnnssioa>  may  issue  to  take  the  conveyed  to  that  other :   but  not  at  the  promis- 

deposition  of  a  fiireigo  witness,  as  m  a  anl  or's  request,  is  fiiMit«m  pactum  and  Toid.  CW- 

«*™*-                 •                                           ^  /eev.Thomae,                                            868 

48.  The  rule  as  to  putting  off  trials  for  the  absence  f.  A  promise  to  pay  for  a  past  contideratioo, 


of  witnesses,  is  the  same,  both  in  avil  and  crim- 
cases.  id 


47.  The  court  has  a  discretion  as  to  putting  off; 
bat  it  IS  a  legal  discretion ;  and  if  not  properly 
exercised  by  a  judge  at  the  circuit,  tne  supreme 
court  will  interfere  on  motion.  id 


though  for  the  benefit  of  the  promisor,  is  not 
binding,  unless  done  at  the  pronusor^  request. 

id 

See  Mareiaob  Pbomisb. 

PROMISSORY  NOTES. 


48.  The  eapreroe  court  will  not  render  judpent    **«  B»»^"  <>'  ^*'^"™*    ^'^    P»01IIM0»T 
against  'a  defendant  in  a  case  of  perjury,  tnough  '»•"»• 

conricted  on  the  civil  side  at  the  circuit,  unless 


he  be  present  in  court  at  the  time  of  judgment. 
Tke  People  ▼.  fVinehell,  626 

41.  Sentence  of  the  slishtest  corporal  punishment 
cannot  be  given  in  abeenUa,    Note  (6),      626 

80.  What  is  corporal  ounithment.  It  includes 
imprieomutU.  Semh,  sentence  in  abunUa 
can  be  given  only  of  a  fine.  id 


NOTJCS. 

PROPERTY. 
Vide  TaovBB,  1  to  4, 8, 10,  II,  18. 

PURCHASER. 

Vide  JuDOMBVTS  awd  Ebbcutiobs,  1,  Bt  18^  16^ 

17, 18, 19. 

PmTING  OFF  TRIAL. 


irjltCBBTioBAKi,lto8.   DisTBicT  ArToaifBr.     yi^  Peacticb  IB  Cbimiital  Causes,  40,  41, 
Ibdictmbbt,  6, »,  10, 11, 12.  42, 43^  44, 46, 47. 


PRELIMINARY  PROOF. 


R 


Vide  Insubavob,  9, 10, 11, 26, 28, 27. 


PRESUMPTION. 


RECEIPT. 
FuitETiOBBCE,  27,28. 
RECEIPTOR. 


See  SviDBacB,  SS^  84. 


Vide  Bailment,  1  to  6.    Tbovbb,  8;  8. 
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ABCOONIZANCB. 

Vids  PitACTics  lit  CmMiifAi  CAVnt,  16,  S9, 

90,  SI,  S3,  SS. 

REDEMPTION  OF  L\NDS  SOLD  ON  EX- 
ECUTION. 

Vidi  JcDOMEiiTM  A1VD  Exr.crTiONs,  IS  to  25, 

aii'l  27  lu  SO. 

REFERENCE. 

The  affidavit  for  a  reference  nrod  not  state  where 
the  venue  ia  laid.    Fetter  v.  HarUr^  478 

Act  Evidence,  4S,  44, 45. 

REGUL^  GENERALES,  76S. 

RMpeeting  ehaog e  of  venue.  763 

Time  for  noticea  of  motion  or  argument.  id 

Opening  default  on  ipcrial  motions.  id 

When  non -enumerated  motions  shall  be  heard.,  id 


Certain  moliont  to  be  submitted. 


id 


AH  non-enumerated  motions  may  be  submitted  at 
any  time  in  term,  (Sundays  Excepted.)  id 

When  oppoiing  papers  to  be  submitted  for  pe- 
rusal. 7(^. 

For  what  da]rt  in  term  motions  to  be  noticed    id 

RELEASE. 

1.  A  bond,  or  other  specialty,  may  be  discharged 
or  released  by  a  parol  asreement  between  the 
parties.    DtmHtcrn  v.  Cro—^  48 

t.  And  esoecially  where  such  parol  agreement  is 
•aecutea.  id 

S.  Thus  where  D.  bound  himself  by  bond,  to  sell 
land  to  C.  who  cave  his  notes  for  ihe  considera- 
tion money,  and  to«>k  po^se^sion ;  but  afkeruards, 
it  was,  in  pumuance  of  a  parol  asreement.  sur- 
rendered to  D.  who  finally  sold  it :  Thoiiih  the 
bond  was  not  cancelled  *or  surrendered ;  yet 
JbWrf,  that  it  wa«  disi*harge<l ;  and  that  no  ac- 
li«Hi  would  lie  on  the  noien;  the  whole  contract 
of  sale  being  discharged  by  tht  new  parol  exe- 
tttted  agreement.  id 


SVPLKVUi. 

1.  Where  io  replevin,  the  ju-y  Iband  lor  the  pbir- 
tiii;  but  oaiued  to  find  €09U  or  dmmtmgm,  the 
circuit  jodce,  after  ther  eera^ted,  allowed  » 6 
cents  costs"  to  be  added  by  the  cleik,  and  refer- 
red it  to  the  rupreme  court,  whether  ii  might  be 
amended  as  to  the  danace*.  Tha«  court  alk*w. 
ed  *'six  cents  damages"  to  be  adde^  to  the  ver- 
dict ;  and  held,  that  the  ameDdmrnl  was  rightly 
allowed  by  tho  circuit  judge,  ^ec^ntoii  v.  Be^ 
m««,  tt 

t.  The  sheriff  received  a  plaint  in  replerin,  on 
which  he  delivered  the  prooerty  ;  but  omiltcd  to 
summon  the  defendant  till  after  the  next  term. 
The  C.  P.  set  aside  the  summons  as  irregular, 
orderinsan  alias  summons  to  issue :  and  koiden 
well.    jSx  parU  Jokntem^  434 

RIGHT,  WRTJ  OF. 
See  Pleas  ahd  Plkadiito,  16  to  SO. 

s 

SALE  AND  DELIVERT  OF  GOODS. 

1.  On  a  salb  of  gooda,  where  there  is  any  thine  to 
be  done  by  the  vendor,  in  order  to  ascertain  the 
value,  quantity  or  quality  of  the  goods,  the  deli* 
very  is  not  complete,  so  as  to  bind  the  bar|aai 
wiihin  the  statute  of  frauds.  Oiilseater  v. 
Dodge,  85 

3.  Where  a  contract  to  deltrer  goods,  is  anezecst- 
ed  by  a  delivery,  the  vendor,  in  a  suit  for  the 
price,  must  declare  on  the  special  contract,  and 
cannot  recover  upon  a  generml  count  for  goods 
sold  and  deliverea.  sd 

S.  To  warrant  a  recovery  upon  a  special  cootrad 
to  pay  for  goods  to  be  delivered  within  a  certaia 
time,  and  at  a  certain  place,  the^  must  a'l  be  de- 
livered or  tendered  within  tnat  time,  and  at  tbai 
place.  A  part  delivery  and  acceptance,  some 
before  and  some  after  the  time,  will  not  maintaia 
the  action.    Dmnntpori  v.  IFAcc/cr,  SSI 

4.  Z).  k.  B.  owed  W.  k  B,  for  coods,  the  price  o' 
which  was  not  liquidated  by  the  agreement  o' 
parties.  The  former  paid  part,  and  fioaHy  stat- 
ed an  account,  and  drew  a  check  for  the  babsce, 
and  sent  it  by  a  mes^ngcr  to  IV.  h,  B^  tme  el 
whom  objected  to  the  messenger,  that  the  bal- 
ance was  too  small ;  bat  receiTed  the  chedL  and 
obtained  the  money.  In  an  action  by  the  vee- 
dor?,  brought  several  moaihs  afterwards;  kM^ 
that  they  were,  by  this  trattsactkl•^  coochaued  as 
to  the  amount  of  the  goods :  that  ii 
valent  u>  an  inttsn 
therefore,  the  vendors  < 
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Bt  DAMAflKt.     EriDBJICS,  t7.      IwrAJHTY   AVS 

AOB,   1. 

SALE  OF  LAND  FOR  U.  STAES  DIRECT 

TAX. 

1.  The  recitals  in  a  collector's  deed  of  lands,  sold 
for  taxes  under  the  statute  of  the  United  StiUtM^ 
for  the  assftssment  and  collection  of  the  direct 
tax,  passed  July  9td,  1813,  (4  U.  S.  Law9, 546, 
ch.  564,)  of  the  various  steps  preliminary  to  a 
■ale  required  by  the  SIst  and  22d  sections  of 
that  act,  are  not  even  privM  facie  evidence  ; 
bnt  must  be  proved  independent  (^the  deed. 
JaekMon  v.  Shepardy  88 

f .  E.  g.  that  the  tax  was  demanded  at  the  dwellinf 
houso  of  the  man  against  whom  it  was  assessed  ; 
and  that  sufficient  goods  to  satisfy  the  tax  could 
not  be  fimnd.  id 

S.  Where  one  has  a  special  statute  authority  to 
convey  lands  on  doing  certain  previous  acts,  the 
purchaser  must  show  that  the  previous  ac(s 
nave  all  b^en  performed,  independent  of  the  re- 
citals in  the  deed  of  conveyance.  id 

8ALINA  SALT. 

See  AusccMSHT,  12,  IS. 

SALT. 
See  AamcEMtirr,  IS,  IS. 

SENTENCE. 

See  Phacticc  ih   Ckimihal   Causks,  48,  49, 

60. 

SEPARATE  TRIAL. 

See  Practicc  ih  Chimihal    Caussi,   9,    10^ 
II,  It,  S8,  S9. 

SERVING  PAPERS. 

I.  Seirint  the  copy  of  a  iudg e*B  order  is  sufficient, 
unless  uie  object  bo  to  bring  the  party  into  con> 
tempt ;  when  the  original  order  must  be  shown. 
Bank  </  Uiiea  v.  ITiMy,  148 

S.  Where  two  attomies  are  in  partnership,  the 
business  being  done  in  the  name  of  one,  yet  ser« 
Tice  of  papers  may  be  on  either,  whether  he  be 
■a  his  office,  or  abroad  on  buaineM.  Lamnng  v. 
M'JSRUup,  4U 


5.  Distance  ahoald  b«  computed  by  the  usually 
travelled  route,  not  the  miul  route,  unlets  this 
be  also  the  iisoally  travelled  one.  Smith  v.  ii»- 
grahawtf  419 

4.  E.g.  Distance  between  the  resideace  of  attor- 
neys, by  which  to  determine  when  the  servicn  of 
papers  may  be  on  the  agent.  id 

6.  Serving  notice  of  retainer  on  the  agent  daring 
vacation,  the  attorneys    residing  within  forty 


miles  of  each  other,  is  not  such  a  aenrtctf  aC 
calls  upon  the  attorney  whose  agent  wm  Mrrad, 
to  deny  the  receipt,  on  a  motion  to  set  Mide  a 
default  entered  in  disregard  of  the  nolaao. 
I^nee  v.  SchooUy^  Mf 

SET  OFF. 

1.  A  judgment  purchased  br  a  party  widi  tho  viow 
to  set  It  off,  and  with  condition  that  if  he  hah  to 
obtain  the  set  off*  on  motion,  the  assigwwt 
shall  be  void,  and  accompanied  with  a  stipnlaliMi 
that  the  assii^nee  sl>all  be  indemnified  against 
the  CI  sts  of  the  motion,  cannot  t>e  set  off.  Gf/- 
man  v.  Van  Slyck^  469 

2.  To  warrant  setting  it  off,  he  must  purchase  al>- 
solutely.  id 

S.  A  party  cannot  set  off  a  judgment,  unlets  he 
be  tiio  beneficial,  as  well  as  the  nominal  owner 
of  it.     Satterlee  v.  Ten  Eyck,  41Ki 

4.  Whore  A,  indemnified  T.  a  sherifl^  against  sslU 
ing  iS.'s  goods ;  for  which  S,  recovered  judif* 
meni  against  the  sheriff;  Ae/cL  that  ^.  oovld  BOt 
set  off  a  judgment  against  a.  which  A»  bad 
purchased,  and  taken  an  atsignmeat  i^  ia  the 
sheriff's  name.  id 

Vide  Pleas  amd  PLSADive,  S9. 


SETTLEMENT  OF  POOR. 
See  Slatv,  4,  6. 

HERIFF. 

1.  The  sheriff  is  not  amenable  for  the  acts  ef  Us 
deputy,  unless  they  are  performed  in  the  unlhiif 
line  of  his  official  dniy  as  prescribed  hj  law. 
Where  the  plaintiff  gives  him  special  direetwaa  ■■ 
to  the  mannerof  execution,  as  byenlergiBC  IImi 
time,  giving  credit  to  a  purchaser  of  lead,  aaim> 
scribing  the  effect  of  trie  purchass  and  the  mm 
and  conditions  of  iu  consummation^  the  sheriff  is 
not  accottiatable  for  the  money  leteifud  by  Uaia- 


eio 
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pit/  woidm  tiM  mcUl  UTAagMBMHa.  Nor  wouM 
Um  MirMiM  of  tlM  depot?  b«  Uabi«  totiM  akcriff 


» 


MooifM.    GoinJkaai  ▼.  Omi§t 


fcr  iIm  noNvml  of  aa  aAear,  to  tba  pa 
aaniag  iha  poarar  to  iaio?a.    Id  aoch 
oxprets  malice  miHt  be  prored,  in  order  to 


S.  ^MiMt;  the  aet  of  confirmation  or  adopfioa  of 
aa  afoac^  acta,  by  which  the  princirtal  is  to  be 
■ade  liable,  (e.  g.  the  adoption  by  the  •heriff'of 
Ike  wudicial  acts  of  his  deputy  dons  in  his 
■ame,)  b  not  available  to  svsiain  a  suit  agaiiut 
lum,  coaimoDced  previous  to  the  acl  of  adoption 
bring  petrormad.  id 

4.  Ob  a  lala  af  land  upon  a  Ji.  fa.  either  the 
abarW,  or  hia  deputy  who  makes  the  sale,  may 
•lacata  the  deed.  Per  WooduHfrth^  J.  delirer^ 
iof  tba  opiMOB  of  the  court.  id 

See  Esc  AFC. 


8HRAIFPS  DEED. 
Vide  Shkripf,  2,  4. 


SLANDER. 

1.  A  fibel  is  a  malicious  defamation,  made  public 
afafaar  by  printing,  writing,  signs,  or  pictures, 
laadiBf  to  blacken  the  memury  of  one  who  ii 
dead,  or  the  reputation  of  one  wno  is  alive,  and 
aacpoaa  him  to  public  hatred,  contempt  or  ridi- 
«da.    JRmI  w.  king,  61S 

f.  Malice  ia  aaaeotial  to  maintain  either  a  public 
proeecmion,  or  an  action  for  a  libel :  but  such 
■Mlice  may  be  inferred  from  the  publication  of 
the  libel ;  or  malice  may  be  otherwise  inferred ; 
aa  from  the  &laity  of  the  libel  in  a  ciril  action ; 
or  il  BUiy  be  proved ;  an  I  an  unsuccessful  at- 
taamt  to  justify  in  a  dril  action,  is  evidence  of 

id 


8*  But  thoiudi  malice  is  generally  to  be  inferred 
from  the  libellous  nature  of  a  publication ;  or 
iCi  lalaity ;  and  it  is  to  be  taken  as  false  till 
piOfod  Iraa  by  the  defendant ;  yet  the  inf<"rence 
.§£  malice^  in  either  case,  may  be  repelled  by  the 
^iwaiiBHaBcea  of  the  publication,  as  the  manner 
Md  tba  oooaaioo;  o.  g.  a  master,  on  inquiry, 
Afiif  a  cbaiacter  to  a  servant,  publication  in 
uaoonna  of  legal  or  judicial  proceedings,  in  the 
oiarciaa  af  cburah  discipline,  an  application  to 
Iha  propara«thorityforredreMof  gnevancaa,or 


.  Nor  would  the  sherifi*^s  executing  a  deed  on  a 
■ale  of  land  so  made,  ofierate  to  affirm  the  acts 
af  bis  deputy,  and  adopt  them  as  his  own  offi- 
cial acts ;  especially  where  his  full  knowledge  of 
the  special  msiruciioos  to   his  deputy  is   not 

id 


4.  But  the  publication,  in  a  newapaper,  of  a  false 
libel  in  relation  to  a  candidate  lor  P«iblic  oficc^ 
(e.  g.  a  camtidate  for  4he  office  of  iieut.  gover- 
nor,) tbou^  ancb  publication  be  by  a  voter,  the 
editor  of  tne  paper,  in  tlie  courae  cif  a  cooicsied 
election,  is  not  an  exception  te  the  general 
rule.  Malice  will,  therefore,  in  ancb  case, 
be  implied  from  the  publicalion,  or  the  falsity  ; 
and  in  an  action  for  such  a  libel,  the  ddendant'is 
bound  to  shew  its  truth,  in  order  to  juatily.     id 

&.  So  though  the  libel  relate  to  a  public  act  of  the 
plaintiff  m  the  legialatore.  id 

6.  Public  report  of  a  fact  stated  in  a  libel,  cannot 
be  given  in  evidence  in  mitigati<m  of  damages, 
when  the  libel  ezpreasly  disavowa  all  rebance  oa 
report,  and  professes  to  go  on  the  occular  obaer- 
vatioa  of  the  aotbor.  id 

7.  Nor  is  such  a  report  admissible  to  mitigate  the 
damages  in  any  action  of  slander,  after  the  d«- 
fend  ant  has  made  an  unsocceaaful  attempt  to 
justify  by  giving  the  truth  in  eridence  upon  plea 
or  notice,  though  such  plea  or  notice  be  accom- 
panied with  the  general  issue.  id 

8.  Nor  is  it  admissible  where  such  plea  or  notice 
has  been  interposed,  though  there  be  no  attempt 
to  support  il  by  proof.  id 

9.  Such  plea  or  notice  precludes  all  such  other  ev- 
idence  in  mere  mitigation,  as  ffoes  to  repel  the 
inferenre  of  malice ;  e.  g*.  as  relates  to  the  man- 
ner and  occasion ;  as  that  words  were  apoken  in 
a  passion,  not  malicioufdy,  or  through  mistake, 
&c.  id 


10.  And  so,  it  $eem»,  of  all  matters  which  go 
tirely  to  exctise  the  publication ;  as  that  the 
words  were  published  w  giving^  a  cbaiacter  to  a 
servant,  or  in  the  course  of  a  judicial  proceed- 
ing, &c.;  for,  id 


1 1 .  The  plea  or  notice  of  the  truth  in  iuati£ca- 
tion,  admita  the  malice,  and  puta  the  naked  tnnh 
in  issue.  id 

It.  The  truth  is  a  good  defence,  though  the  publi- 
cation be  maliciowi.  id 

19.  But  where  the  general  tsaua  ia  pleaded, 
and  there  is  no  plea  or  notice  of  the  truth  in 
iuslifi(*ation,  the  above  mattera,  wiuch  would 
be  precluded  by  auch  plea  or  notice,  may  be 
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given  in  endence,  either  in  miti^tieii,  or  total 
ocuse,  according  to  their  own  nature  and  effect. 

id 


14.  But  the  truth  of  the  slander  cannot 
in  evidence  under  the  general  issue,  in 
tion  of  damages. 


he  fpvon 

mitiga- 

id 


15.  And  circumstances  tending  to  prove  the  truth 
are  equally  inadmissiUe.  id 

If.  The  general  character  of  the  plaintiff  is,  how- 
ever, at  issue  in  an  action  of  slander,  without 
regard  to  the  pleadings  or  notice  on  the  part  of 
ihe  defendant.  id 

17.  But  this  means  his  character  in  the  roost  gen- 
eral sense,  not  his  character  in  relation  to  any 
liMbles,  failings  or  vices  which  may  derogate 
from  a  good  general  character.  The  question 
lo  the  witness  should  be,  what  is  the  plaintiff^s 
general  character  7  The  defendant  cannot  go 
beyond  this,  in  the  first  instance,  though  the 
plaintiff  may  call  for  the  v/itness^  grounds,      id 


18.  A  verdict  on  the  question  whether  a  libel  is 
true,  will  not  be  set  aside  as  aj;aiosl  the  weight 
of  evidence,  unless  in  a  clear  case :  id 

19.  Nor  for  excessive  damages,  unless  they  are 
grossly  so.  •» 

50.  A  plea  or  notice  of  tlie  truth  in  ju8ti6cation  of 
a  slander,  if  unsupported  by  evic(ence,  is  proper 
to  bo  considered  in  aggravation  of  damages,  id 

51.  The  5th  count  of  a  declaration  in  slander,  aver- 
red  that  the  defendant  said  of  the  plainti^  who 
was  a  merchant,  speaking  of  him  as  a  merchant, 
and  of  and  concerning  liis  state  and*  ciicum* 
stances,  and  a  sum  of  money  which  he  owed' 
one  H^  "  There  is  poor  H. ;  it  is  hard  for  him 
to  lose  his  debt ;"  tntiuendo^  that  the  plaintiff 
was  insolvent,  and  unable  to  pay  the  debt ;  and 
that  H.  would  lose  the  debt  m  conseouence  of 
the  plaintifTs  insolvency.  The  veroict  being 
general  f  >r  the  plaintiff;  on  this,  among  other 
counts  admitted  to  be  eood,  on  motion  in  arrest, 
held^  that  the  innuendo  was  warranted  by  ihe 
words,  connected  with  the  colloquium  and  cir- 
cumstances disclojied ;  and  the  jury  having  found 
in  favor  of  the  innuendo^  such  finding  was  con- 
clusive.   Moit  V.  Comttock^  664 

2S.  To  say  of  a  merchant,  that  a  debt  will  be 
lost  because  he  is  unable  to  pai  it,  is  aetion- 
aUe.  id 


SS.  Worda  charging  a  witness  with  perjury,  ut- 
tered by  a  party  or  his  counsel,  in  the  course  of 
a  trial,  may  or  may  not  be  actionable,  according- 
ly as  they  were,  or  were  not  spoken  nialicioosly, 
were  or  were  not  pertinent  to  tne  issue ;  as  there 
was  or  was  not  color  for  making  the  imputation  ; 
or  as  they  were  or  were  not  spoken  with  a  de- 
sign to  slander  the  witnois,  lie.  Ring  t. 
fVkeeler,  7S6 

S4.  The  privilege  of  a  party  is  the  same  en  inch 
an  occasion  as  that  of  counsel.  And  if  either 
of  ihem  speak  slanderous  words  of  a  witoees  or 
party,  impertinently  and  without  proper  cmuee, 
an  action  of  slander  lies.  •• 

26.  A  declaration,  therefore,  charcing  aa  impuUp 
tion  of  perjury  to  have  been  made  in  addieeiieg 
referees  by  a  party,  upon  the  plaintiff,  a  witneea 
in  the  cause  against  tne  party ;  and  that  it  was 
made  falsely  and  maliciously,  the  verdict  being 
for  the  plaintiff,  is  good  on  motion  in  arreet  « 
judgment.  id 

26.  On  a  motion  in  arrest,  for  defects  in  a  declara- 
tion, the  court  cannot  look  out  of  the  record,  ex- 
cept for  the  purpose  of  seeing  whether  the  ver« 
diet  may  not  be  applied  to,  and  a  judgmeat 
rendered  upon  good  counts,  though  some  are 
bad.  id 


27.  For  this  purpose  only  can  the  jodge*g  note*  at 
the  trial  be  used.  id 

VidM  Plkas  akd  Plcauko,  10^  llflt,  11^14* 


SLAVE. 

1.  D.  owned  a  slave  which  he  agreed  to  nanqmil 
on  6  1-2  years  faithful  service.  He  then  eon 
the  slave  to  B.  who  manumitted  the  slave  before 
that  time  had  expired,  without  obtaining  a  eer- 
tificate  of  the  slave*s  ability  to  maintain  himeel^ 
pursuant  to  the  statute,  (eeM.  40,  ek,  IS7.  a.  7^ 
ond  he  being  in  fact  unable  to  maintain  hineenT 
at  the  time  of  manumission.  The  slave  after*, 
wants  became  cliarjseable  to  the  town  of  BtUn 
lehem,  whose  overseers  of  the  poor  expended 
money,  upon  an  order  of  maintenance,  tor  hW 
support.  Held^  that  B.  was  liable  to  tne  over* 
seers,  in  an  action  for  such  money,  apoa  llie  elt-r 
tnte,  (•«•«.  40,  ek.  1S7,  «.  7.)  Wmr^  v. 
Brookgf  'Ml 


2.  HMi  also,  that 
the  pauper  wae 
peoaitnre. 


notice  to  B.  to  ■Ntefiftv 

f  piwvioM  le  toe  es> 


M17.     Butidiil  tint  iBuumiilinKDiaiiaru  lii 


G.  ir  ht  |>ia  •  Miilrmrnt,  in  h»  own  righi,  Ihs 

ID  nmon  him  la  Ihil  pUce  of  •rfiVmcnc ;  or 
chut*  bii  liitiiHir  muur.    Par  IVoodiDOrth,  i. 


BaiaicDiaea  ihauld  bs  abtaiiwd,   i 
ckvf*  lb*  iIn  piuitr. 

STATUTE. 

I.  WbraaMduIeilfclirci  Ihil  in 
AiB*  within  •  miarn  niimburur  d.i 

■ha  lail.    Et  parit  Dodft, 


r,  Mvek  31,  ■«.  «^  eh.  1ST,  ■.  T.      (SUfa.) 

tta 

L  ApH]8,S>w.96,ch.1S,(.31.     (Panal  inJ 

chilli.)  CSS 

I,    March  5,  Ssai.  96,  ch.    13.       (Dnue.) 


l8M.Apri 

^  '*^s™-  «.  *■ 

MS,  a.   14.     (Jl,- 

■49 

IBOi,  March   IB,   lk»;  U,  ch 

.  44.      (Hone-ra. 

!> 

iji 

lai^  Apr 

,1  8,   ScM.  S8,eh.  W,..   7.      (P*.r^ 

1801,  Mar 

ch  «\  8b».  M,  t'h. 

M,..fi.     (Ab..-. 

18H  Apri 

il  li,  Sc».  47,  eh.  S3S.     (JuJ^mrni  n") 

:...ion.) 

310 

IBOl.Mlr, 

;h  21,  s=»*.  ai,  ch. 

■"■  "■'••"Si 

1801,  M»T 

ih  so.  Sc«.  24,  eh.  2, 

i.     (Writ  uf  Krr.ir 

SIS 

IS13,  Apn 

l's!s'«"M,''-h.S3.« 

.7.     (P:«of:«:™ 

IBIS,  F«h. 

.'"(l','S.'i'"4"'th.   IS 

1.      tCiiyufN-w. 

Y«r 

h.     HacWMail.r.) 

319 

1806,  Apri 

1  7,  Sew.  S9,  eh.  168. 

(Do-.-r  1      S» 

1813,  Vcb 

,i5,S«..SB,rh.4,. 

i.SO.     (jMrT.)  m 

I8l3i  Apri 

l*,S«».SB,eh.  84,1 

1.  178.     (C'<»>ni». 

er.  M-  Kiimalc  and 

Ncw-Yurk.t 

■    m 

I8I6,  March  it.  Se».  39,   ch,  «.     (Uiita   ini-.i- 

Sh  CwwnoKktit,  M.     CaRr> 
*4,S,«.  7,8,8       Co.rH,i. 
aoHMtXT,  4,    i,   6,   7,  8. 
Nsw-Voaa,  Citt  nr.  10. 

FOB    U.SlATKl'  DllICT  Ti 


1BI3,  April  9,  S.U.  38,  ch.  83.     (Foe.  10  ih»n,f 

1802,  Miidi  19,  ScH.  ti,  eh.  44.    (HurjJ^^te.') 

48t 

1819,  April  T,  Btn.  il,  ch.  101.      (IntolTcal  di<- 

rhars-.     Armi  .in  jad(("'i  order.)  ^18 

■  «&,  April  to,  Sen.  48,  ch.  £73.    (A,i^.raiial  of 

damajei  done  hi  canal )  aft 

1801,  Feb.  to.  Sou.  S4,  ch.  10,  s.  II.      (Conn  if 


IBIS,  March  It,  Sni 
l*l9,Ap>tie,S»"s 
Ha^  I  =— 


ch.  70,  1,  II.     (Slockjob- 
!l,  eh.  II,  a.  3.     (Cayuia 


IT99,  Hi     .  _ 

brtdm  conpant.. 
1813,  April  lOt  Sox.  36.  di.  93, 

ADCHlor.     Pleadias.)  m 

MUi  Jalj  tl  Uni-cd  SiaiM  iiataw,  1  U.  S.  law., 

MW«d.6te.     (SaleoriaiidrarU.S.dirKI 

tai.)  SB 

IN*,  Anril  7,  8w.  42,  eh.  101.     (IbioItodI  dii- 

chiria,  who  mar  grant.)  10} 

IIU,  Aprilt,Saaa.98,ch.M,i.IS.     (Joiai  dcbi- 

«.)  14S 

lai^  Apri  II,  Saaa.  4T,  ch.  C38,  a.  3C      (Ap- 

paaL)  147 

llia,ipnlI>.B«"'Se><^'>*-    {CoiU.I        ita, 


II  p.  &3I :  but  auivliod  »t  pajr  TSi  ri| 
,pril  12,  Shi.  47,  eh.  SSS.      (Ccri^^- 

[:c><c )  ass, 

[i>.  11,  Se...  47,  eh.  SW.     <P.:ro  I 

rpril,  lie;  Seta.  43,  ch.  1B4.     (Judgm 
in.l  Ewei.ii-.n-.) 

orLI  9.  8«^  38,  ch.  88,  «-  M7.      (Cii 
t-awToik.     Nuiian-e.     In'ermcntofd 


IBH 
1824, 
1S«^ 
1613, 

1820,  Aoriilt,  ao«r4S,"^7iMr'(Jiiipn»o: 


BTAT  OP  PR0CECOIHG9. 


>r  ETemrText,  4.  fr,  *,  II.      Cnar 
19.    P**cTieE,I^S7. 
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STIPULATION  MOT  TO  BRING 
ACTION. 

Vidt  PsACTicB,  20,  f  1,  ft. 


STOCK. 

Vkk  Ammmsiit,  1,  t,  S,  4, 6k  6. 

Elsctiom,  8, 9. 


COBPOBATB 


8TORR.KEEP£R8. 
Sti  Bailmcvt,  6,  7, 8, 9, 10. 


SURETY  FOR  APPEARANCE  OP 
CRIMINAL. 

S€§  P&AcnoB  iir  CuMiivAL  Cams,  17. 


SURETY  FOR  THE  GAOL  UBERTIES. 

S§§  Bail. 

T 

TENANT  IN  COMMON. 
Si§  TBCtPAt«,S. 

TIME. 

Si§  CLBBXtHIP.     STATim. 

TRADE. 
8u  CoTKVAirr,  1,  S. 

TRESPASS. 

1.  A  mere  ezecatory  cootraet  to  purehaie  land, 
will  not  cooler  a  right  to  enter.  Enmn  ▼.  Otm' 
«M,  t29 

t.  One  eoten  and  builds  on  the  land  of  another, 
who  enten  upon  the  intruder,  and  the  intruder, 
m  lus  turn,  enten  and  tuma  the  owner  out  of 
peoweaion ;  the  owner  may  mainuin  treapaas. 

id 

Sb  One  tenant  in  common  haa  no  riaht  to  enter 
opon  hia  ccHtenant,  and  oust  hun  or  hii  poaaei- 
noB.  If  he  do  ao,  traaapaas  quart  e/aaMtun/re- 
gU  Uea  lor  the  inj^n^.  id 


4.  In  an  action  of  treapaia  quart  clautum  fregU, 
brought  in  the  common  pleas,  by  reason  that  the 
defendant  pleaded  title  in  a  justice's  court,  in  a 
suit  for  the  same  cause  there,  the  defendant  is 
con6ned  to  his  plea  of  title,  vv-hich  admits  the 
trespass.  And  tnough  he  plead  the  general  is- 
sue in  the  common  pleas,  and  the  cause  go 
down  to  trial  on  that  issue,  on  the  production  of 
the  plea  of  title  upon  the;  trial,  tho  court  rhould 
confine  him  tu  it,  and  nut  require  tho  plaintiff  to 
prove  tho  trespa^ss.    Marth  v.  Btrry^  344 

6.  Though  the  defentlant  may,  yet  ho  is  not  bound, 
to  give  notice,  and  move  to  strike  out  the  plea  of 
the  general  ivsue.  id 

6.  But  if  the  court  allow  the  plea  of  the  general 
issue,  and  thereupon  the  plaintiff  prove  the  trea- 
paas, and  the  cause  is  tried  upon  its  meriis,  and 
a  verdict  found,  and  judgment  rendered  for  the 
delendants,  the  proceedings  will  not  be  set  aside 
on  error.  id 


7.  Under  that  issue,'  the  defendanu  may  prove 
that  the  plaintiff  had  not  posscasiun  of,  or  title  to 
the  locuM  in  quo^  when  the  trespass  was  com- 
mitted, id 


8.  Trespam  de  6onu  iutportaiia  lies  where  one 
unlawfully  intermeddles  with  the  goods  of  an- 
other, though  thcro  be  no  manual  interference, 
as  by  exercising  an  authority  over  them  in  defi- 
ance or  exclusion  of  the  owner.  fVintringham 
▼.  Lafotft  736 

9.  Thus,  where  a  constable  having  an  execution 
against  O.  levied  on  L^»  goods  in  G*t  hands,  as 
JJ»  agent,  bv  takin>;  an  invcn lory,  and  security 
for  their  fortbcomi :.-.',  sayine  ho  would  take  them 
away  unless  securii}  should  bo  given ;  A</d,that 
he  was  a  trespasser.  id 

10.  Where  one  delivers  personal  property  to  an- 
other, to  be  returned  after  a  certain  time  ;  at  the 
ex|Mration  of  the  term,  the  same  identical  prop- 
erly reverts  to,  and  the  title  is  in  tho  bailor ;  and 
ho  may  lake  it  from  one  having  a  wrongful  pos- 
session, without  being  liable  to  an  action  of  tres- 
pass.   Hurd  V.  lVt»tf  752 

11.  Otherwise,  where  the  contract  of  the  bailee  is 
either  in  the  alternative,  to  return  the  property 
bailed,  or  deliver  property  of  the  same  kind  anil 
quality,  or  where  the  contract  is  to  do  the  latter 
only. '  In  either  of  these  cases,  the  obligation  on 
the  part  of  the  bailee  rests  in  contrail;  and  till 
he  actually  make  the  delivery,  tlinu;!h  the  term 
haa  expired,  the  bailor  has  no  vested  interest  in 
the  propeny.  The  letting  is  not  properly  a  bail- 
ment, but  operates  as  a  sale,  and  the  right  of  the 
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John.  U,)  am 


ruled. 


II.  Bnl  OB  Iha  ddiTFrj  ot  ttir  idrnlicil  pronenT, 

or  olbaf  pnptny,  la  ih*  bsilor,  in  ■i.tialution  oi'  t.  And  lh«  nloe  of  llig  boKrdi   or   plink  ihtl^  a 

Iha  conind,  he  hii>iTc*tcd  intgriii  in  poitei-  nich  cue,  ba  ih*  insuure  cf  ihc  (iamagc.        id 
MOB  in  iha  ipacifc  |>ro[Krlj  daliTarad.             id 

S,  Tram  will  nei  Ua  Ibrgaodi  dclinriN]  is  par- 

IS.  PoaKUion,  Ihnu^h    tmliou^,   n   sufli'-ient   la  m-ul  Dfan  iHiiriaui  drhi,  or  abci'linrly  oni>a[t 

TeaU  locb  nuiiiM.iufi.                                         id  64.|  in  rccovrr  Oia  aueia  bryuod  icial  mlcrtu 
H.  When  car,  hi*lii)[  iMnnninn  oT   prnnnil 

■d,  bui  hVd  U"  rirhi  i«  it,  npnn  li»  agni-nic-Hi  lo  fj^r  «>  ncm™    an'  uiurioiiM  delii.  or  upon   am 

■n  L.  and  rF;;'>iiiio  nlmul  llie  litif,  nhiv!i.  nii  iisnrinui  coiiudtiBIiun,  ihe  coaliaci   being  tdiJ 


Iram  whom  hu  an  ulii«uiicd  Ihe  |itui>e[l;. 

Jiromt,  m 

Ttdt  Ejectmiht,  1, 3, 3,  4.      EtiDEitcE,  29, 30. 
Puu  AND  Fleiuiko,  1, 2,  S,  4,  2S,  S9.  T.  The  meuun  oT  damafca  ia   th«  nlue  of  lb 

ureal  lioa  ihit  line.  ii 

TRIAL  BY  PROVISO. 

8.  Ona  nho  receipli  polperly   Irried  upon  br  i 

rtdlJopaM«T*ll»c*.IOFNoirau.T.fi.  eoo.l.bla  or  ahontf.V  vi.tuo   of  m  <-i»>UDa 

and  rii{!agc*  lu  dcUivr  it  to  the  oificer.  )ii>  nrt 

Ihera  ei-niTll  nor  apecial  |>mt>rny.     He  if  ibi 

TRIAL. 

jUbrtba  plainiilT  tailed  hi»<-»iiae,«t  Iha 
«a  Iha  trial  of  1  nii-iiion  of  fan,  iha  defei 
cMlnari  CkUrd  a  wilneii  on  hii  inrl,  «t 
>mtn ;  but  Iha  jwljie  iaiimkiad  an  ojiii 
lk*aT<flludareiidan<,enlhaqu«iii)o;  t 
eaunial  Aitbnro  lo  I'ljipuie  the  wiinesn,  oi 

tbo  dafendanl  iirfcd  iiim  lo  coon  i^ilb  hii 
Thajur;  fonnd  for  ihe  |ilaiuiit1';  hr/J,  i)i 


property  bo  I 

■z:Js.sz 

,;;: 

"by  a' 

lUEh    Ih 

atraeeer 

9.  Andlhi^^(, 

Mtmt,  wbeihor 
not. 

the 

'  receiptor  [tk< 

10.    The   f-ne 
bf   ^lecuii... 
prop«nj«in 

ral   properlj    of    f 

1,  ii   in   the  dehior. 
■be  oflicu  *l.oIev 

The 

ened  « 

11.   Property  ii 
There  h  no  i 

1  KOOda  i>  either 
ntermedLiita  pro 

rf 

.erTd  or  ipecial 

1.  Wber*  perKuiKl  property  ii  taken  wroni^ully,  the 
Iha  lahar  cannot,  by  uy  act  of  hia  own,  acquire  thai 
title,  anleta  ha  deiiroy  the  idunlity  of  the  ihiog,        roac. 


the  goods,  aad  credit  the  net  pronoii  la 
>ndi^or;  yel  Ihe  conipEbor  mev  alao  h^ta 
ctioo  for  tho  goods  even  afler  they  bua 
rd  iho  port  of  diMtinktion,  and  been  da- 
hI  by  the   conai^neet.     Smith  t.  Jama, 


t.  Thii  rule  illualnlod  by  luvonl  ci 


'  13.  Stmbit,  ihUlrorer  liaa  u  iho  nil  either  d 
the  feneral  or  apeeial  awoer  of  emda  i  and  IbW 
•  recovery  by  one  oill  bar  ibe  other.  ii 
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14.  R.  beiiic  indabt^d  t»^.  ftfrMd  with  th«  latt«r 
to  ttka  ma  corn,  and  numuiactura  it  into  whia- 
kay ;  and  that  tha  latter  aliould  aall  tha  whiakay^ 
crediting  H.  with  what  it  brought  bayood  tha 
price  oftha  com.  The  whiakey  oaing  maau&o- 
tared,  and  delivared  to  S.  for  aate ;  AWd,  that  U. 
bad  no  interest  whatcrer  in  the  whiakey.        id 

16.  Trover  will  lie  against  a  corporation  ag^e- 
gate.    B€aeh  ▼.  TAe  Puiton  Bmky  485 


16.  In  troTer  by  one  haring  a  lien  on  coodsi 
uainat  another  who  ha«  converted  them  Jy  tha 

*  direction  of  the  general  owner,  the  plaintiflTmay 
recover  the  amount  of  his  lien,  aadamagea.  /n- 
f  crao/i  V.  Van  Bokkelin,  670 

17.  Otherwiao,  it  aeemv,  where  the  gooda  are  of 
laaa  value  than  the  lieu.  JVdle(a)681 

IS.  Distinction  between  daasagea,  in  trover  by 
one  having  a  special  property,  againat  the  g'fn- 
tral  oinnar  or  a  ttrangtr.  In  the  former  case, 
he  recovers  according  to  the  value  of  hia  ape* 
cUl  property;  in  the  latter,  according  to  the 
Value  ot  the  general  property,  holding  the  bal- 
ance, beyond  the  value  of  hia  apecial  property, 
in  truat  for  the  general  owner.  JViEile(a)681 

VkU   JODOMBKTa    AWD  ExBCUTIOWa,  t.    M 4*- 

TKB  AUD  Owirxa,  7,  6. 


6.  But  «Mi6.  ha  may  4o  m^  tfthaoomimct  ba  uao- 
rioua.  mI 

Vidt  Bill  or  PABTicvLABa,  S.   MoBTaAaSi 
8.    TaoTSB,  $• 


VARIANCE. 
Vid*    AccoaD    aud   Satuf actioiv,  4.     Kvi" 

DKRCE,46.     MoBTQAaC,   l,t,Si 

VENDOR  AND  VENDEE. 


Vide  AoBBHCBiiT,  1  to  9,  and  If,  IS.  Dam^ 
A0X8.  Ejictmcvt,  8,  9M0^  11.  Etivibcb, 
6f.    FixTuaxs,  1,  2,  8.  Fkaudulbmt  Cov- 

▼CTARCB.      NoTICB     TO     QuiT.      SaLB     AMD 

Dxlivbbt  or   Oooos.    TaaspAaa,  1.    Uav- 

BT,   4. 

VENIRE. 


Vide  Pbactick,  SO,  SI,  8S. 
VENUE. 


U 


USURY. 


I.  Of  the  evidence  neceaaary  to  make  out  usury. 
Jaekton  v.  Smith,  717 

S.  The  lendeHa  stating  that  he  had  made  an  usu- 
rious loan  to  the  borrower  in  one  year,  at  a  cer- 
tain rate  and  on  certain  security,  and  that  auch 
were  his  usual  terms,  will  not  auihoriaa  a  jn- 

Xto  presume  that  a  loan  in  the  next  year  to^ 
e  aame  borrower,  for  a  ditferent  aum,  on  the  * 
aame  kind  of  security,  was  usurioua ;  or  thaT*. 
a  aecurity  in  the  same  form  taken  tho  noK^ 
year,  for  a  different  sum,  was  a  renewal  of  die 
former  aecurity,  or  in  any  manner  connected 
with  it.  id 

S.  The  general  character  or  habit  of  a  usurer,  ia 
not  a  KMindation  for  preauming  uaury  in  a  parti- 
cular loan.  mI 

4.  One  who  contracu  to  buy  land  of  another; 
and  antera  under  auch  cont^tot,  in,  in  eject- 
ment, estopped  to  ahaw  title  oat  af  tha  van- 
dor,  id 


I.  The  affidavit  to  ehange,  or  ralaia  a  ?■•■•• 
on  the  ground  of  a  balance  in  the  nimber  of 
witnesses,  must  alate  that  iQ€k  of  the  wit- 
nesses are  material,  &c.  without  §aeh  of 
whoae  tealimwiy,  &c.  aa  adviaed,  he,  Awm^ 
ywuMUf  101 

Vide  AxEiTDMaiiT,  I,  t.    Pbactics  ur  Gbi- 

MIITAL  CAUsxa,  6,  6. 

VIDEUCET. 
Office  of  in  pleading. 

Vide  Plbab  avd  PLSADiiia,  6  to  9. 


w 

WAQER. 
ide  Hoaas  RAcuia,  1,  t,  6. 
WAIVER. 
Vide  Bull  or  Bxcsmovi^  S^  10. 


816 


INDEX. 


WAREHOUSBIiAM. 

FUt  Bailmcht,  6,  7,  8,  f . 

WARRANT. 

Vidt  Falix  bcpAiMiviiKrr,  4,  6,  (|  7,  8. 

WATER. 

1.  Wbar*  MM  hu  had  the  nso  oT  water  at  a  gir- 
•B  haifhc  for  80  years,  a  eranl  will  be  pra- 
nnad  of  the  pririle^  oT  luine  it  at  that 
height;  but  nothing  more.  Ana  if  he  re- 
paira  hia  dam  which  has  kept  the  water  at  that 
(eight,  BO  ••  to  raise  the  water  still  higher,  and 
flow  it  back  upon  his  nei^hbor*s  mill,  an  action 
liea,  though  the  dam  itself  remain  at  its  aiicieol 
height.  The  question  is  not  upon  the  height  of 
tb«daiii,biu  «  the  water.    StUt*  ▼.  Hooker^ 

266 

t.  It  18  DO  defence  to  an  action  for  flowing  back 
water,  so  as  to  injure  the  plaintiflT's  mill,  that 
his  mill  was  built  on  a  stream  which  is  a  public 
highway;  and  is,  therefore,  a  public  nuisance. 
That  question  Ues  between  the  people  and  the 
owner.  id 

WEST  POINT. 

8m  Habbas  Corpus  ad  Subjicibvdvm. 

WHARFINGER. 

ffcf  Bailm BKT,  6,  7. 

WILL. 

yUtUmfin^l,    DowEB,  t,  3,  4.    Hcib  abd 
Abcbstob,  Sk  4,  U,  It,  18. 


WITNESS. 

Vidt  Assigbob  avd  AssioirrE,  S.  Etidbbcb, 
L  4,  8,  lOL  14,  16.  16,  17.  «i  81,  «,  «3; 
t9,Sl,St,4l,4S,45,  47,  48,53.    Masteb  avd 

OWBEB,  10.      MOBTOAOE,    It.      PltACriCB  IB 

Cbimibal  Causes,  14. 


WRIT  OF  ERROR. 


Fide  JuDOKEirrs  abd  EEEcurioira,  10, 11,  IL 


WRIT  OF  ERROR  IN  CRIMINAL  CASES. 

1.  A  writ  of  error,  at  the  suit  of  a  citizen,  in  crimi- 
nal cases,  though  not  capital,  cannot  issue  with- 
out ihe  fiat  of  the  attorney  general.    LattUe  r. 
ThM  People,  S39 

t.  But  should  he  refuse  his  Jlaf,  in  a  proper  case 
for  error,  the  supreme  court  will  order  him  to 
grant  it.  id 

3.  A  writ  of  error  will  not,  per  ae,  stay  execution, 
in  a  criminal  cause.  Per /b'Aer,  recorder.  See 
noU  (a).  id 

4.  But  the  court  below  will,  on  motion,  stay  exeeu- 
tion  till  judgment  bo  given  on  tiio  writ  of  error. 
id.    note  (a).  id 


WRIT  OF  RIGHT, 


Fi'tfc  Pleas  abd  Plsadiko,  16  to  SO. 


'END  OF  VOLUME  SEVENTH. 
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